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EDITORS’ PREFACE

With the release of this Volume 4 of Historical Origins of International
Criminal Law, the research project with the same name has fulfilled its
publication goals. As editors we hope the four volumes — containing in
their first editions more than 3,000 pages of materials — have increased
our knowledge on historical antecedents and factors contributing to the
development of international criminal law, and helped crystallise the
community of those interested in the sub-discipline of the history of inter-
national criminal law.

The scope of the project has been unusually comprehensive. The re-
sponse from scholars around the world was very encouraging, suggesting
that the project theme has united relevant actors by speaking to a shared
curiosity and wish to construct a more mature hinterland for international
criminal law, similar to what criminal law enjoys within some countries.
This should consolidate further the consensus around the basics of inter-
national criminal law — in particular the principles born out of the Nurem-
berg and Tokyo trials — regardless of differences of opinion about issues
such as the International Criminal Court, universal jurisdiction or im-
munity of state officials. International criminal law is much older than
these controversies. International criminal law is much more than the In-
ternational Criminal Court. Current controversies should not be allowed
to cloud this historical reality.

We would like to recognise the visionary role played by the Centre
for International Law Research and Policy which has conceptualised and
carried this research project from the beginning to the end. As with Vol-
ume 3, we would also like to place on record our sincere gratitude to each
member of the diverse and skilled editorial team and experts of the Torkel
Opsahl Academic EPublisher, in particular Mr. Gareth Richards (who has
again made an extraordinary contribution), Assistant Professor ZHANG
Binxin, Mr. Moritz Thorner, Mr. Alf Butenschen Skre, Ms. Shama Ab-
basi, Mr. Ryan Nicholas Hong, Mr. Devasheesh Bais and Dr. WEI
Xiaohong. As editors, we are responsible for the final result. But all the
members of the team stand together in having completed this aspiring pro-
ject.



Finally, we thank the German Ministry of Foreign Affairs for sup-
port to finalise the editing of Volume 4, and the Royal Norwegian Minis-
try of Foreign Affairs for support in other aspects of this research project.

Morten Bergsmo
CHEAH Waui Ling
SONG Tianying
YI Ping



FOREWORD BY WEGGER CHRISTIAN STROMMEN

Volumes 1-4 of Historical Origins of International Criminal Law contain
more than 80 chapters by over 100 contributors from every continent.
They cover a broad spectrum of aspects of the historical evolution of in-
ternational criminal law, falling into 13 main clusters: 1) Early anteced-
ents of international criminal law; 2) the aftermath of the First World
War; 3) the period between the two World Wars; 4) the Nuremberg lega-
cy; prosecutions in 5) Japan, 6) China and Southeast Asia, and 7) Europe
after the Second World War; origins of 8) core international crimes and 9)
principles of individual criminal responsibility; contributions by 10) in-
ternationalised jurisdictions, 11) national courts, and 12) other actors and
methods; and 13) additional disciplinary perspectives.

The scope of the four volumes is broad and inclusive. They contrib-
ute important knowledge on the making of international criminal law over
decades. They show how the sufferings of victims in armed conflicts
around the world gradually made states hold those responsible accounta-
ble through criminal trials. They discuss in depth how atrocities of the
Second World War were subjected to several thousand trials in Japan,
China, Southeast Asia and Europe. War victimisation cut across nations,
religions, ethnic and other groups, and so did the trials. They were not
reserved for one nation, region or skin colour.

But states did not only hold trials at the national level. In resolution
95(1) of 1946 the United Nations General Assembly affirmed the Nurem-
berg and Tokyo principles, and later new international law instruments
such as the 1948 Genocide Convention and the 1949 Geneva Conventions
were developed. States also started a long-drawn process to develop
common international jurisdiction to enforce individual criminal respon-
sibility when national criminal justice systems cannot provide accounta-
bility for core international crimes. This ultimately led to the establish-
ment of the International Criminal Tribunals for the former Yugoslavia
and Rwanda and several other ad hoc internationalised criminal jurisdic-
tions, prior to the entry into force of the Statute of the International Crim-
inal Court (‘ICC’) in 2002.

My country Norway has been fully supportive of these later devel-
opments of international criminal justice. This active support has, indeed,
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become an important part of Norway’s foreign policy in the past two dec-
ades, and continues to be so.

But some other countries have adopted a wait and see attitude to
parts of the newer developments, like the establishment of the ICC. Bring-
ing the historical perspective of these four volumes into today’s debates
on international criminal law may enhance our comprehension of the past,
and thus help us overcome diverging views when they come to the fore-
front today, and look forward. The wide geographical scope of the contri-
butions makes them particularly relevant. The four volumes remind us
that such contemporary controversies should not make us loose sight of
the strong consensus around the central principles of international crimi-
nal law. The fires and torment of the Second World War made minds so-
ber and clear. At the heart of the common purpose of states and peoples
were the United Nations Charter and the Nuremberg and Tokyo princi-
ples. They remain pillars of the international legal order. Their contribu-
tion in the past, present and future continue to serve international peace,
security and justice.

Through this large research project, the Centre for International
Law Research and Policy draws our attention to the common legacy and
interests at the core of international criminal law. By creating a discourse
community with more than 100 scholars from around the world, the Cen-
tre has set in motion a wider process that will serve as a reminder of the
importance of the basics of international criminal law. Others may wish to
follow this example and construct common ground in sister disciplines of
international law, by that helping states to not get bogged down in current
disagreements when they seek to develop the international legal order fur-
ther. History can be our instrument to find this common ground in the
field of international criminal law and related disciplines.

Wegger Christian Stremmen
Secretary General, Royal Norwegian Ministry of Foreign Affairs



FOREWORD BY LING YAN

The Historical Origins of International Criminal Law Project has aimed to
provide a deeper and critical understanding of the history and foundations
of international criminal law. It has held two international seminars: in
Hong Kong on 1-2 March 2014 and Delhi on 28—-30 November 2014. The
papers presented at the seminars were initially designed to be published in
three volumes, but finally developed into four separate volumes due to the
unpredictably enthusiastic response to the call for papers from interna-
tional and national judges, prosecutors, national judicial officers, interna-
tional organisation officials and professors at universities from around the
world. They have prepared contributions to the volumes, expressing their
experiences, views and research results from not only legal but also social
and political perspectives.

Volumes 1 and 2 of Historical Origins of International Criminal
Law are based on papers submitted to the Hong Kong seminar. They
traced international humanitarian law roots back to the early work of phi-
losophers and military leaders in ancient time, and showed how the theory
of international criminal law developed through international treaties and
the prosecution of war criminals from the seventeenth century to the Sec-
ond World War. Other chapters focus on the legacy of international mili-
tary trials in Nuremberg and Tokyo, and less known stories of national
trials of Nazi and Japanese war criminals in Asia and Europe after the
Second World War.

Volumes 3 and 4 contain papers from the Delhi seminar. The chap-
ters of Volume 3 further expand the historical and geographical landscape
of international criminal law, and investigate the origins of core interna-
tional crimes (war crimes, genocide, crimes against humanity and aggres-
sion) and principles of international criminal responsibility and the modes
of liability (such as complicity, conspiracy, and command responsibility).

Volume 4 shows how the procedural law created in Nuremberg and
Tokyo continues to influence contemporary international criminal proce-
dure. The practice of the ICTY and ICTR has made contributions to sub-
stantive international criminal law by defining core international crimes
and modes of liability, and by narrowing the gap in the application of in-



ternational humanitarian law between international armed conflict and
non-international armed conflict. However, the success of international
criminal justice depends on full co-operation of countries and the political
will of the United Nations Security Council. Previous experience suggests
that there are chances of success for international criminal justice when
the political agenda is aligned with the work of international criminal
courts or tribunals. Without political support, the risk of failure in interna-
tional judicial work will be higher, which is now one of the biggest chal-
lenges for the ICC.

The exercise of the ICC’s jurisdiction is based on the principle of
complementarity. More attention should be put on building national judi-
cial capability as international criminal jurisdictions are only able to pros-
ecute a small number of persons responsible for core international crimes.
Criminal justice for core international crimes should be at the national
level in the future. In this regard, some countries have set good examples
for national prosecutions. The Supreme Court of Israel found, in the
Eichmann case, that universal jurisdiction can be exercised not only in the
context of piracy, but also in the context of gross human rights offences
violating interests of the international community. The human rights
movement in Argentina has also been influential in pushing for the prose-
cution of crimes committed by dictatorship. The Argentine domestic
courts have been applying international criminal law even though some
international provisions have not been implemented in national legisla-
tion.

To pursue international criminal justice, a diversity of actors is in-
volved. For instance, the work of fact-finding commissions has made sig-
nificant contributions towards the establishment of the ICTY and ICTR. It
was also an additional factor for the creation of the ICC. INTERPOL’s
important co-operation with international criminal jurisdictions since
1994 has contributed to the success of ICTY, ICTR, ICC, STSL and STL.
With the encouragement of INTERPOL, national jurisdictions started us-
ing its services against serious criminals. Furthermore, a new phenome-
non introduced by the ICC Statute is victim participation in proceedings,
which assists the Court to find the truth and to realise justice for victims.
A variety of fact-work methods have been deployed over the years in in-
ternational criminal justice. Among them, the introduction of demograph-
ic analysis stands out.

The ICC is a last resort in the enforcement of justice for core inter-
national crimes. The universality of the ICC Statute is regarded as impera-
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tive to end impunity for the perpetrators of the most serious crimes of in-
ternational concern and to prevent such crimes. However, at the time of
writing, one-third of the world’s countries remain outside of the ICC sys-
tem. Identifying their concerns is important to improve the performance
of the ICC and to promote a better understanding of its work.

LING Yan
Professor, China University of Political Science and Law
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FOREWORD BY ANURADHA BAKSHI*

In 1474 an ad hoc tribunal located in Breisach, Austria, comprising 28
judges from the cities of Austria and the Hanseatic League, tried Peter
von Hagenbach, a Germanic knight and military commander from Alsace
for murder, rape and other crimes. This trial has since been recognised as
the first international war crimes prosecution.' The defence he put up was
one that is still relevant: he was merely following orders. Much like to-
day, his defence was dismissed and he was convicted and sentenced to
death. Over five centuries, a myriad of wars and geopolitical develop-
ments later, the international community is in a position to punish mod-
ern-day Hagenbachs like never before, thanks to the emergence of the
concepts of universal jurisdiction and individual criminal responsibility
for certain international crimes, coupled with the establishment of the In-
ternational Criminal Court (‘ICC”) and various criminal tribunals.

The success of these initiatives will, however, largely depend on
how effectively they grasp the international political and legal climate
surrounding these prosecutions. While the era after the Second World
War has seen the granting of a broad cluster of rights to individuals, the
casting of obligations, and therefore the prosecution of individuals rather
than states, occupies a “distinct but narrow pedigree”.? Understanding and
appreciating the nature of the challenges that emerged during the evolu-
tion of universal criminal law, and the discourse that surrounded it, are
integral to engaging with challenges that we face in the modern day. The
project to explore the historical foundations of international criminal law
undertaken by the Centre for International Law Research and Policy pro-
vides us with a unique opportunity to delve into both the theoretical and
political origins of what is recognised as one of the most significant areas
of international law and global politics.

Anuradha Bakshi is Principal Legal Adviser of the Asian-African Legal Consultative
Organization (‘AALCO”). The views expressed in this Foreword do not necessarily reflect
those of AALCO or any of its member states.

See Georg Schwarzenberger, International Law: As Applied by International Courts and
Tribunals, vol. 11, Steven and Sons, London, 1968, pp. 15-16.

Malcolm Shaw, International Law, Tth ed., Cambridge University Press, Cambridge,
2010, p. 397.
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This book is the fourth in the series of volumes entitled Historical
Origins of International Criminal Law. The volumes contain papers pre-
sented at two international conferences. The first was held in Hong Kong
on 1 and 2 March 2014, and the second in New Delhi on 29 and 30 No-
vember 2014. Both conferences brought together leading experts includ-
ing academics, lawyers, historians and sociologists to explore and theorise
upon various aspects of the emerging sub-discipline of history of interna-
tional criminal law. The first conference sought to trace how specific tri-
als, treaties, declarations, acts of states and publications have contributed
to the development of international criminal law, as it exists today, in a
historical context. The Hong Kong conference findings have already been
published by the Torkel Opsahl Academic EPublisher in two informative
and coherent volumes.

The second conference in New Delhi sought to build on the find-
ings and discourse of the Hong Kong conference by analysing the evolu-
tion of key doctrines and institutional contributions in international crimi-
nal law. On behalf of the Asian-African Legal Consultative Organization
(‘AALCO’), I was actively involved in the organisation of the New Delhi
conference and was fortunate to participate in the programme. Historical
Origins of International Criminal Law, Volumes 3 and 4 contain papers
from the New Delhi event.

One of the key contributions of Volume 3 is the investigation into
hitherto unexplored historical and geographical aspects of international
criminal law. Ancient religious texts such as the Laws of Manu
(Manusmyti) and forgotten or uncited cases of prosecutions in Ancient
Greece, China and the Ottoman Empire offer a refreshingly new angle to
this study. It is important that we move beyond the traditional narrative
offered in most textbooks that limit the history of international criminal
law to the trials at Tokyo and Nuremberg and the former Yugoslavia and
Rwanda criminal tribunals. With the ICC attempting forays into an in-
creasing number of geopolitical contexts, an appreciation of the evolution
of international criminal law in such new contexts is imperative. The
broad range of backgrounds of contributors to these volumes brings to-
gether various perspectives on this sub-discipline.

A second key feature of Volume 3 is the way it probes the origins
of doctrines of core international crimes for the purpose of better under-
standing their parameters and elements. Chapters on instruments such as
the Lieber Code and the Geneva Conventions serve as useful indicators of
the evolution. A third, closely related, contribution of this volume is its



focus on the concept of individual criminal responsibility itself. Chapters
address various aspects of the development of the principle and specific
modes of liability, and by that also derive the essence of the acceptance of
individual rather than state responsibility.

Volume 4 traces the institutional contributions made by national
and international courts and other organisations, and highlights challenges
and successes they have encountered in their work on core international
crimes. It analyses the nature and extent of state participation in the evolu-
tion of this discipline of international law. Indeed, we must bear in mind
that the implementation of international criminal law, like any field of
international law, will always hinge on the extent to which states are will-
ing to co-operate with each other to attain the said goal. Exploring politi-
cal narratives that have shaped state response to the implementation of
international criminal law is critical to project and resolve similar dead-
locks that may occur in the present day.

The ICC, which at the time of its establishment was a hallmark of
such political compromise, is now well into its second decade. At the time
of writing, more than 35 individuals have been charged by the Court, in-
cluding the Kenyan President Uhuru Kenyatta, former Libyan leader
Muammar Gaddafi, Ugandan rebel Joseph Kony and Sudanese President
Omar al-Bashir. Despite being criticised as a mere tool of Western impe-
rialism, the Court has the potential to develop into a powerful tool for the
prosecution of international crimes.

Yet, 41 United Nations Member States have refrained from signing
or acceding to the ICC Statute for reasons ranging from definitional ob-
jections, the terms in the Statute to political strong-arming. This situation
is very unfortunate. The International Criminal Tribunals for the former
Yugoslavia and Rwanda brought a fair number of perpetrators to justice,
thereby paving the way for reconciliation in these war-torn countries. It is
imperative that the ICC too obtains the backing of all United Nations
Member States, a move that will require sustained negotiation and inter-
pretation of existing concepts within the international criminal law dis-
course, along with political compromise.

Studying international criminal law’s theoretical and institutional
evolution as explored in Volumes 3 and 4 of Historical Origins of Inter-
national Criminal Law will help us develop a direction that could take
this discipline forward. In an era torn by civil war, violent extremism and
sustained human rights abuse on an international scale, there is an urgent
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need for the further development of this discipline to account for the chal-
lenges that lie ahead.

I urge readers to approach Volumes 3 and 4 with an open mind so
as to appreciate the fresh perspectives they offer. Much like the preceding
Volumes 1 and 2, the present volumes serve as authoritative texts in a rap-
idly evolving discipline of international law.

Xii



PROLOGUE BY ZHU WENQI'

1.  What Was at Stake at the Tokyo Trial?

The year 2015 marks the 70th anniversary of the end of the Second World
War which, for the first time in history, triggered the trials of war crimi-
nals held under the auspices of the International Military Tribunal at Nu-
remberg (‘IMT’), the International Military Tribunal for the Far East at
Tokyo (‘IMTFE’) and elsewhere. These trials made armed aggression a
crime instead of a national right. Despite their outcomes, the law of the
trials has come under attack, and that is still the case. Some scholars re-
gard the Tokyo trial as a form of “victors’ justice” or as a “failure”.! The
Japanese Prime Minister Shinzo Abe has also challenged the legitimacy
of the Tokyo trial by questioning the definition of “aggression”.” All that
makes it necessary, almost 70 years since the beginning of the IMTFE, to
recall and to re-examine the value and significance of the trials: Why was
the Tokyo trial held? What was at stake at the trial? And what should its
impact be on modern society?

2.  Aggression: No Longer a National Right

By the end of the Second World War those responsible for the conflict
were brought to justice for the first time in history in order to answer per-
sonally for offences they had committed while acting in their official ca-
pacities. The establishment of the Nuremberg and Tokyo Tribunals and

ZHU Wengqi is Professor at Renmin University. This foreword is a modified version of a
presentation made at the Seminar on the Historical Origins of International Criminal Law,
co-organised by the Centre for International Law Research and Policy, Peking University
International Law Institute, City University of Hong Kong and the European University
Institute (Department of Law), Hong Kong, 1-2 March 2014.

For example, see Richard H. Minear, Victors’ Justice: The Tokyo War Crimes Trial,
Princeton University Press, Princeton, NJ, 1971, p. xiv, where he states that “[t]he Tokyo
trial is a failure that can instruct us”.

Abe said in a meeting of the Budget Committee of the Congress on 8 May 2013 that “there
is no generally accepted definition of ‘aggression’ and international lawyers have different
view upon that”. Kazio Yamagishi, “Abe Stands Firm on Definition of ‘Aggression’ amid
International Outery”, in Asahi Shimbum, 10 May 2013.
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their trials was innovative. But these two ad hoc tribunals did not invent
the legal doctrine which provides that aggression is a crime.

After the First World War, in which millions of soldiers were killed
and the suffering of civilians was enormous, there was a public outcry to
punish those responsible for the aggression and atrocities that occurred
during the conflict. As a result, the five victorious powers (France, the
United Kingdom, Italy, the United States and Japan) appointed a 15-
member Commission on the Responsibility of the Authors of the War and
on Enforcement of Penalties. In its report of 29 March 1919, the Commis-
sion concluded that responsibility rested primarily on Germany which
“declared war in pursuance of a policy of aggression”.® Article 227 of the
Treaty of Versailles arraigned ex-Kaiser Wilhelm II for “a supreme of-

fence against international morality and the sanctity of treaties”.*

In February 1920 a Covenant was adopted for the League of Na-
tions, with its first objective “to achieve international peace and security”,
with its members accepting an “obligation not to resort to war”. It was for
this purpose that Article 10 of the Covenant provides: “In case of any
such aggression or in any case of any threat or danger of such aggression
the Council shall advise upon the means by which this obligation shall be
fulfilled”.’

The movement to develop the laws of war then attained a new plat-
eau when the Kellogg-Briand Pact was signed in Paris in 1928 in order to
commemorate the tenth anniversary of the ending of the First World War.
This treaty was

[d]eeply sensible of their solemn duty to promote the welfare
of mankind; Persuaded that the time has come when a frank
renunciation of war as an instrument of national policy
should be made [...] uniting civilized nations of the world in
a common renunciation of war.

The high contracting parties condemned recourse to war and agreed
that the settlement of all disputes “shall never be sought except by pacific

Commission on the Responsibility of the Authors of the War and on Enforcement of Pen-
alties, “Report Presented to the Preliminary Peace Conference, 29 March 1919”, reprinted
in American Journal of International Law, 1920, vol. 14, nos. 1/2, pp. 95-154.

*  Treaty of Versailles, 28 June 1919, Art. 227 (https://www.legal-tools.org/doc/a64206/).
The Covenant of the League of Nations, Art. 10 (https://www.legal-tools.org/doc/106a51/).
General Treaty for the Renunciation of War as an Instrument of National Policy (Kellogg-
Briand Pact), 27 August 1928, 46 Stat. 2343, Preamble (https://www.legal-
tools.org/doc/97bac6/).
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means”.” What is important is that the Kellogg-Briand Pact was eventual-
ly signed by almost all states, including Germany and Japan.

However, while the Kellogg-Briand Pact had outlawed aggression,
its definition was not clear as there was no agreement on how illegal war
was to be determined nor who was to make the determination. Then came
a crucial question: Did Japan commit aggression before or during the
Second World War?

The Tokyo trial, like the IMT for Germany, was a response to the
unspeakable atrocities committed by Japanese militarists. They had con-
ducted a reign of barbarism during the war as a matter of state policy, and
the international community demanded stern justice should be done. The
Tokyo trial lasted two and a half years. From the evidence revealed during
the trial, it was recorded that Japanese troops killed millions of innocent
civilians — men, women and children — simply because of their race, reli-
gion or political persuasion. Japanese troops committed terrible atrocities,
including notorious examples such as the Rape of Nanking,® the Bataan
death march, the treatment of prisoners of war and other slave labourers
building the Burma-Siam death railway, and so on. Japan, like its Nazi
ally, was engaged in many actions during the Second World War that
were far more inhumane, contrary to natural and man-made law, than
what had occurred in past wars.

Crimes against peace were defined in the Charters of both the IMT-
FE and IMT as the initiation of invasions of other countries and wars of
aggression in violation of international laws and treaties, including but not
limited to “planning, preparation, initiation or waging of a war of aggres-
sion, or a war in violation of international treaties, agreements or assur-
ances, or participation in a common plan or conspiracy for the accom-
plishment of any of the foregoing”.” But IMTFE Charter differed slightly
from the IMT Charter, since the former added the words “declared or un-
declared” so as to emphasise that aggressive war, by whatever name, was
an international crime.'® The indictment at the Tokyo trial consisted of 55

T Ibid., Art. 2.

8 For more details of the Rape of Nanking, see Iris Chang, The Rape of Nanking: The For-

gotten Holocaust of World War 11, Basic Books, New York, 1997.

Charter of the International Military Tribunal for the Far East (‘IMTFE’), 19 January
1946, amended on 25 April 1946, Art. 5(a) (https://www.legal-tools.org/doc/a3c41c/). This
wording duplicated that of the Charter of the International Military Tribunal at Nuremberg,
8 August 1945, Art. 6(a) (‘IMT’) (https://www.legal-tools.org/doc/64ffdd/).

Japan did not even think there was a war between Japan and China as neither state had
ever declared war. The Japanese troops merely “entered” China.
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counts, with specific dates, venues and full particulars appended. The first
36 counts accused the defendants (high-ranking Japanese ministers and
generals) that they did “plan, prepare, initiate, or wage aggressive war
[...] in violation of international law, as well as in violation of sacred trea-

ty commitments, obligations and assurances”.""

The wrongs that the military tribunals sought to punish were so hor-
rible that the world could not tolerate them being ignored. Modern war
was so cruel that it had brought mankind to the brink of destruction. So
there was a view that war itself must be eliminated. However, because of
the nullum crimen sine lege principle in the penal code and the fact that
there was no criterion to determine aggression not all jurists agreed with
the concept of criminal responsibility for war. Some jurists agreed to try
the accused for war crimes or for crimes against humanity, but not for
crimes against peace. This is because they believed there was no basis for
that in international law."?

What role should international law play? Since all war begins with
aggression, there is always a right and a wrong side. Civilisation must
mobilise its resources on the side of right. International law is one of these
resources. If conventional war crimes were recognised in international
law why not make a case to determine an aggressive war as illegal?

At the IMTFE, while eight of the 11 judges concurred with all the
findings of law, the convictions and the sentences, three judges dissented
on some points. Judge Henri Bernard of France felt that the majority went
too far when it imposed personal criminal responsibility on Japanese
commanders for not having prevented certain war crimes. Judge Bert
V.A. Roling of the Netherlands believed that aggression could not be con-
sidered a crime under existing international law."* Judge Radhabinod Pal
of India, in his 500-page dissenting opinion, agreed with Roling that, as a

""" IMTFE, Indictment, 3 May 1946 (https://www.legal-tools.org/doc/59771d/).

For example, the former the US Supreme Court justice Arthur Goldberg, in an interview in
1980, said: “I find no ground for trying the accused for crimes of aggression or waging
war. To wage war is not a crime, and there is no basis for it in international law”. Tokyo
and Nuremberg, he noted, represented a step in that direction. Cited in Arnold C. Brack-
man, The Other Nuremberg: The Untold Story of the Tokyo War Crimes Trials, Morrow,
New York, 1987, pp. 24-25.

Bert V.A. Réling, “International Law and the Maintenance of Peace”, in Netherlands
Yearbook of International Law, 1973, vol. 4, pp. 1-103.
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matter of pre-existing law, aggression had neither been defined nor made
a crime for which individuals could be held to account.'*

Though the law for the cases was doubtful on crimes against peace,
the facts were relatively clearer. Without justification, German troops in-
vaded Austria, Poland and France, and Nazi troops murdered millions of
innocent civilians simply because of their race, religion or political persua-
sion. Japan did the same, as it invaded Korea, China, the United States, the
Philippines, Vietnam, Burma, Palau and other countries of Southeast Asia.

Jurists may have different views on the finer points of the law, but
no one would deny the fact that Germany and Japan waged aggressive
war during the Second World War. Lord Wright, an Australian and the
first chairman of the United Nations War Crimes Commission (‘UN-
WCC’), which was formed in London in 1943 by 17 nations, including
Asia-Pacific states such as China, Australia, the United States, New Zea-
land and India, said: “The Second World War was deliberately created by
a number of very evil men [...] including Hitler and his clique and corre-
sponding figures in the Far East. [...] The war was purely acquisitive and
aggressive. Their motives are naked, blatant and unashamed”. Early in
1945 the UNWCC produced a paper that spelled out the nature of war
criminality. In their analysis of the war in the Pacific, the Allies held that
Japan’s outrageous actions did not consist alone of individual and isolated
incidents but were “deliberately planned and systematically perpetrated
throughout the Far East and Pacific”."”

The Tokyo trial eventually proved by evidence that Japan had di-
rected criminal plans that resulted in waging aggressive war and oppres-
sive occupation of various territories, and that a group of military leaders
in Japan had decided to expand their country’s power by the use of force.
As the IMTFE judgment noted: “That common object, that they should
secure Japan’s domination by preparing and waging wars of aggression,
was a criminal object. Indeed no more grave crimes can be conceived of
than a conspiracy to wage a war of aggression or the waging of a war of
aggression, for the conspiracy threatens the security of the peoples of the

world, and the waging disrupts it”.'®

Y IMTFE, United States of America et al. v. Araki Sadao et al., Judgment of the Hon’ble Mr.
Justice Pal, Member from India, 1 November 1948 (https://www.legal-
tools.org/doc/712ef9/).

Cited in Brackman, 1987, p. 26, see supra note 12.
IMTFE, United States of America et al. v. Araki Sadao et al., Judgment, 1 November
1948, p. 1142 (emphasis in original); also reprinted in Benjamin B. Ferencz, An Interna-
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All the judges agreed upon these facts. Judge Bernard, who noted
the loopholes that existed in the Covenant of the League of Nations, the
Kellogg-Briand Pact and many other declarations, expressed his agree-
ment that war itself was a crime and that all who “at any time with guilty
knowledge played a part in its execution are guilty”.!” Judge Roling also
approved of the death sentences for six of the defendants for reasons of
political security rather than existing international law.'®

At the Nuremberg and Tokyo trials individuals were tried for the
first time to answer personally for offences they had committed while act-
ing in official capacities as chiefs of state and military leaders. This is
quite significant. The rules of international law may appear abstract and
remote. But any war must be planned, ordered and executed. Only
through the punishment of those who were specifically engaged in it
could the rules and principles of international law become respected and
implemented. Moreover, the ability to wage war was no longer considered
a national right but a crime under international law.

3.  Survival of Humanity

The Nuremberg and Tokyo trials were novel — the first time that persons
were held accountable on the principle of individual criminal responsibil-
ity. In the eyes of some lawyers, this fact itself could be questioned and
challenged. But this is actually the very beauty of the trials which were
concerned with the survival of humanity.

Not long after the IMTFE started, Kenzo Takayanagi, the leading
defence counsel at the Tokyo trial, opposed the concept of individual re-
sponsibility for crimes against peace. According to him: “It is the general
principle of the law of nations that duties and responsibilities are placed
on states and nations and not on individuals”. This immunity is both “a
legal principle and a practical necessity of statecraft”.'” However, one

tional Criminal Court, a Step towards World Peace: The Beginning of Wisdom, Oceana

Publications, New York, pp. 505-6.

See Benjamin B. Ferencz, “The Crime of Aggression”, in Gabrielle Kirk McDonald and

Olivia Swaak-Goldman (eds.), Substantive and Procedural Aspects of International Crim-

inal Law: The Experience of International and National Courts, vol. 1: Commentary,

Kluwer Law International, The Hague, 2000, p. 49.

Roling, 1973, see supra note 13.

19 Takayanagi Kenzo, Kyokuto saiban to kokusaiho, Yuhikaku, Tokyo, 1948, pp. 59-60, 63,
cited in Minear, 1971, p. 40, see supra note 1. Takayanagi was Japan’s leading specialist
in Anglo-American law. He had been trained in the 1910s at Tokyo Imperial University,
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may ask to this: If holding of the trials was not desirable what should have
taken place?

The Nuremberg and Tokyo trials were the response to the atrocities
committed by the German Nazis and Japanese militarists, of whom the
international community demanded justice to be done after the end of the
Second World War. But at that time no treaty, precedent or custom could
be used to provide guidance under international law as to the way justice
should be done. Given this situation, the Allies could choose between ex-
ecutive action and judicial proceedings. Since they had all the defendants
at hand, they could simply take the suspected top German and Japanese
criminals, shoot them and then announce to the world that they were dead.
This kind of executive action, compared with a complicated criminal pro-
cedure, has the advantage of a sure and swift disposition.

Some Allied states, notably the United Kingdom, initially preferred
executive action. As one early aide-mémoire sent by the British to Presi-
dent Franklin D. Roosevelt stated, not only would a trial be “exceedingly
long and elaborate” and open to being misunderstood by the general pub-
lic but also “nor is it clear that [Nazi deeds] can be properly described as
crimes under international law”.?’ However, while executive action has
the advantage of a sure and swift disposition, it would at the same time be
a violation of the fundamental principles of justice. It might also encour-
age the Germans and Japanese to turn these criminals into martyrs. Con-
sequently, while acknowledging serious legal difficulties surrounding a
judicial proceeding, the Allies decided to take the course of the judicial
method by establishing international military tribunals for the trial of
German and Japanese war criminals.

The persons to be charged were determined by legal rules, and the
defence counsel, selected by the defendants, were granted all the rights
and privileges needed in order to ensure fair trials. Robert H. Jackson, the
US Chief Prosecutor at Nuremberg, while making comments on the na-
ture and purpose of the prosecution, said:

That four great nations, flushed with victory and stung with
injury, stay the hand of vengeance and voluntarily submit

Harvard Law School, Chicago University, Northwestern University and London’s Middle
Temple. Since 1921 he had been professor at Tokyo Imperial University.

2 Aide-Memoire from the United Kingdom, 23 April 1945, in Report of Robert H. Jackson,
United States Representative to the International Conference on Military Trials, 1945,
Government Printing Office, Washington, DC, 1949, p. 18. See also Samuel I. Rosenman,
Working with Roosevelt, Harper, New York, 1952, pp. 542—45.
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their captive enemies to the judgment of the law is one of the

most significant tributes that Power has ever paid to Rea-
21

son.

History appears sometimes as a circle. What happened in the past
may happen again. The Tokyo trial was part of the great effort to make
peace more secure through the condemnation of aggression as a crime.
The use of the judicial method would also have the advantage of making
available an authentic record of the crimes committed for all mankind to
study in future years, so as to prevent such atrocities from taking place
again. The trials were therefore a good opportunity to let the world, in-
cluding the Japanese, know about the atrocities committed by Japanese
troops. During two and a half years of the Tokyo trial,

[m]ore than 200,000 spectators attended the trial, 150,000 of
them Japanese. No less than 419 witnesses — from buck pri-
vates to the last emperor of China — gave testimony. In addi-
tion, 779 affidavits and depositions were introduced in evi-
dence. On any given day there were about 1,000 people in
court — judges, accused, lawyers, legal staffs, MPs, stenog-
raphers, translators, cameramen, spectators, Japanese and
foreign press.22

Vengeance was not the goal of the trials. While promising “stern
justice”, the Potsdam Declaration, which defined the terms of the Japa-
nese surrender, stated clearly: “We do not intend that the Japanese shall
be enslaved as a race or destroyed”.” At the same time Jackson made
clear the severity of the crimes that had been committed: “The wrongs
which we seek to condemn and punish have been so calculated, so malig-
nant, and so devastating, that civilization can not tolerate their being ig-
nored because it cannot survive their being repeated”.* What was at stake
at the Tokyo trial, then, was the survival of humanity.

The atrocities committed during the Second World War were the
result of individuals suffering from man’s inhumanity to man. During the
Tokyo trial the prosecution tendered evidence of countless accounts of
gang rape, beheading and even vivisection. In one Japanese account
placed in evidence, the deponent testified that live, healthy Allied prison-

21 Robert Jackson, The Case against the Nazi War Criminals: Opening Statement for the

United States of America and Other Documents, Alfred A. Knopf, New York, 1946, p. 3.

2 Brackman, 1987, p. 18, see supra note 12.

2 Proclamation Defining Terms for Japanese Surrender (‘Potsdam Declaration’), 26 July

1945, Art. 10.

24 Jackson, 1946, p. 3, see supra note 21.
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ers had been used for medical demonstrations. “The man was tied to a tree
outside the Hikari Kikan office”, the affiant said of one occasion. “A Jap-
anese doctor and four Japanese medical students stood around him. They
first removed his fingernails, then cut open his chest, and removed his
heart, on which the doctor gave a practical demonstration”.?® This was the
Holocaust in the Far East.

Even the defendants did not feel comfortable with their acts. Arnold

C. Brackman was a journalist with the news agency United Press who sat
through most of the prosecution’s case and half of the defence’s. He ob-
served that when such testimony was taken, “some of those in the dock
removed their headphones. With heads bowed, others with eyes closed,
they were unwilling or unable to hear the worst”. One of the defendants,
the Foreign Minister Mamoru Shigemitsu, later wrote:

It is terrible to think that after the Second World War many

wrongful acts involving inhumanity were brought to light, so

that our good name was lost and the impression was created

abroad that the Japanese people are cruel monsters.”
This is easy to understand. Any nation wishes to have respect from the
other nations. Japan is no different. But the appropriate way to gain re-
spect is certainly not to forget the past. The constant exposure of the
crimes by the Nazi regime is now recognised as a major obstacle to the
revival of Nazism in Germany. The Germans are aware of the unspeaka-
ble behaviour of their former leaders.

This is not the case in Japan, where, for example, the younger gen-
eration has little knowledge of the recent past. According to a survey con-
ducted by Japan’s leading newspaper Yomiuri Shimbun, only 5 per cent of
surveyed Japanese citizens said that they are “fully aware of” the Japa-
nese-provoked aggression and the Pacific War. About 44 per cent of the
respondents said that they “know a little” about the war; and another 49
per cent answered that they are uninformed about history. Education and
school textbooks are the main ways for students to learn about the past.
But in the guidelines provided by Japan’s Ministry of Education, in a
basic history of Japan which consists of several hundred pages, the ac-
count of the Second World War is reduced to a mere six pages, mostly
taken up by a photograph of Hiroshima’s ruins, a tally of Japan’s war
dead and pictures of the US fire-bombing of Tokyo. The Japanese inva-
sion of China is described as an “advance”, and the Rape of Nanking is

2z Brackman, 1987, p. 21, see supra note 12.
% Ibid.
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attributed to the resistance of the Chinese Army. This is simply “dis-
torting history”.?’ In the eyes of ordinary Chinese people, Japan sent a
large army to China, killed 10 million people, and caused great damage
during the war. If this was not aggression, what is it?

Nearly seven decades after the Tokyo trials, the rehabilitation of the
class A war criminals has received an unexpected boost in Japan. Four-
teen militarists, including Tojo Hideki, were enshrined as “martyrs” at the
Yasukuni Shrine, which is dedicated to Japan’s war dead and is one of
Japan’s most revered Shinto temples. Now, almost every year around 15
August, Japanese cabinet ministers pay their respects at the Yasukuni
Shrine. Prime Minister Abe himself visited the shrine on 26 December
2013.%® As to the question “why do this”, one of the explanations is that
these militarists also sacrificed for their country.

But with the Tokyo trial, what happened in those countries that Ja-
pan invaded during the course of the Second World War has been put on
the record as historical facts, and its outcomes should never be abolished
by a play on words. Why do we still need to dig into the past and reflect
on the Tokyo trial? Obviously, it is not to make the Japanese angry. After
all, it was not the Japanese people who were on trial. In Japan, just as in
any other country, there are good people and bad ones. Joseph Grew, the
pre-war US Ambassador to Japan, once wrote in his diary: “For me, there
are no finer people in the world than the best type of Japanese”.*’ Simply,
the best type did not rule Japan between 1928 and 1945, the time period
within the jurisdiction of the IMTFE.

If we examine the past closely at this historic moment, it is not for
reasons of hate or revenge, but for our best wishes that the world remains
peaceful forever. What was actually at stake at the Tokyo trial was the
very survival of humanity.

% YAN Yuewen, “Distorting History Is Unacceptable”, in Beijing Review, 30 March 2015.
2 YIN Pumin, “Between War and Peace”, in Beijing Review, 16 November 2014.
¥ Cited in Brackman, 1987, p- 30, see supra note 12.
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PROLOGUE BY VOLKER NERLICH*

The post-Second World War trial at Nuremberg before the International
Military Tribunal (‘IMT’) heralded a new era in international law. It left
the traditional state-centred perspective of the discipline and took the role
of the individual into focus. The justification for the Nuremberg paradigm
of individual criminal responsibility for serious breaches of international
law and its enforcement through an international jurisdiction is succinctly
put in a key sentence of the IMT’s judgment: “Crimes against internation-
al law are committed by men, not by abstract entities, and only by punish-
ing individuals who commit such crimes can the provisions of interna-
tional law be enforced”.'

The principle of individual criminal responsibility immediately
gained a foothold in international relations more generally. The General
Assembly of the newly founded United Nations affirmed the Nuremberg
Principles in 1946;% the Genocide Convention was adopted in 1948,
providing not only for individual criminal responsibility but also referring
to the establishment of an international penal tribunal to try crimes of
genocide; > the Geneva Conventions of 1949 established the ‘grave
breaches’ regime to ensure the prosecution of the most serious violations
of humanitarian law;" in the 1950s the establishment of a permanent in-

*

Volker Nerlich (Dr. iuris, Humboldt-University of Berlin; Master of International and
Human Rights Law, University of the Western Cape, South Africa) is Senior Legal Of-
ficer, Extraordinary Chambers in the Courts of Cambodia (on secondment from the Inter-
national Criminal Court); and Honorary Professor of Law, Humboldt-University of Berlin.
The views expressed are those of the author and cannot be attributed to the United Nations
or to the International Criminal Court.

International Military Tribunal, Nuremberg Tribunal v. Goering et al., Judgment, 1 Octo-
ber 1946, in International Military Tribunal, Trial of the Major War Criminals Before the
International Military Tribunal, vol. 1. Official Documents, International Criminal Tribu-
nal, Nuremberg, 1947, p. 223 (https://www.legal-tools.org/doc/45f18e/).

United Nations General Assembly resolution 95(I), 11 December 1946 (https:/www.legal-
tools.org/doc/bb7761/).

Convention on the Prevention and Punishment of the Crime of Genocide, Article VI,
adopted by United Nations General Assembly resolution 260(III) of 9 December 1948, en-
tered into force 12 January 1951 (https:/www.legal-tools.org/doc/498¢38/).

Gerhard Werle and Florian Jessberger, Principles of International Criminal Law, 3rd ed.,
Oxford University Press, Oxford, 2014, para. 1054.
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ternational criminal court and the adoption of a code of crimes against
mankind was contemplated.’ International criminal law was born.

Of course, these developments did not come out of nothing.® As
various chapters of the four volumes of Historical Origins of Internation-
al Criminal Law discuss in some detail, the second half of the nineteenth
century saw the establishment of the Red Cross movement to contain hu-
man suffering caused by war; the Hague Peace Conferences of 1899 and
1907 led to the adoption of a series of international instruments that trans-
formed the traditional laws of war into ‘humanitarian law’, with the Mar-
tens Clause at its centre;’ in 1915 France, Great Britain and Russia de-
nounced the Turkish massacres of the Armenian population as “crimes
against civilization and humanity”;® after the First World War the Ver-
sailles Peace Treaty provided for the prosecution of the former German
Emperor for “a supreme offence against international morality and the
sanctity of treaties” and of German war criminals;’ the League of Nations
was founded to avoid future war and enhance international co-operation;'
during the inter bellum period, several additional international instruments
were adopted, including the Kellogg-Briand Pact, in which the states par-
ties to it renounced resort to war in their international relations."!

Nevertheless, while the establishment of the IMT (and its sister tri-
bunal, the International Military Tribunal for the Far East) may seem to be
a logical and inevitable reaction to the atrocities of the Axis powers in the
Second World War when looked at from today’s perspective, this is prob-
ably an anachronism. It was by no means clear that the crimes of Nazi
Germany and its allies should be addressed by resorting to a judicial
mechanism, and not through the use of brute force against a defeated en-
emy. The Moscow Declaration of 30 October 1943 provided for the pros-
ecution and punishment of German war criminals. With regard to those

> Ibid., paras. 40 ff.

See, for example, United Nations Secretary-General, Historical Survey of the Question of
International Criminal Jurisdiction, Memorandum Submitted by the Secretary-General
(1949), UN doc. A/CN.4/7/Rev.1, pp. 7 ft. (‘Historical Survey’) (https:/www.legal-
tools.org/doc/816¢13/).

Werle and Jessberger, 2014, paras. 1038 ff., see supra note 4.

M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution and Contemporary
Application, Cambridge University Press, Cambridge, 2001, p. 88.

Versailles Peace Treaty, Arts. 227-30 (https://www.legal-tools.org/doc/a64206/). Werle
and Jessberger, 2014, paras. 6 ff., see supra note 4.

Werle and Jessberger, 2014, para. 1435, see supra note 4.
" Ibid., paras. 1438 ff.
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“German criminals whose offenses have no particular geographical local-
ization” (that is, the German leadership), the declaration stated merely
that they “will be punished by joint decision of the government of the Al-
lies” — thus leaving room for a potential non-judicial reaction.'? Stalin is
said to have advocated the summary execution of the German leadership
and officer corps; Winston Churchill apparently had similar ideas."

Why, then, was Nuremberg trial possible and could lead to a “Gro-
tian moment”'* or paradigm shift for international law? There is probably
no simple answer to this question. The absence of a meaningful judicial
reaction to German war crimes during the First World War, despite provi-
sions to that effect in the Versailles Peace Treaty, certainly provided an
impetus for better preparation of the Allied powers when the world was
dragged into a World War once again 20 years later.'” Furthermore, the
total defeat of Germany in the Second World War and its complete occu-
pation gave the victorious Allied powers an opportunity to actually estab-
lish a tribunal that did not exist in the same way after the First World
War. The former German Emperor could escape prosecution by seeking
refuge in the Netherlands;'® Géring and other Nazi leaders fell into the
hands of the Allies.

Nevertheless, arguably the most important reason for the establish-
ment of the IMT was the sheer monstrosity of the crimes committed by
Nazi Germany, in particular the genocide of the European Jews. The cold-
blooded, industrialised and highly bureaucratised extermination of Euro-
pean Jewry marked an unprecedented low point in German history, and
arguably in the history of humanity. These were not merely transgressions
of the laws of war by a defeated enemy that the victors wished to punish,
this was radical evil.

Historical Survey, pp. 21-22, see supra note 6. The Moscow Declaration is available at
https://www.legal-tools.org/doc/910354/.

Ian Cobain, “Britain Favoured Execution over Nuremberg Trials for Nazi Leaders”, in The
Guardian, 26 October 2012.

Michael P. Scharf, “Seizing the ‘Grotian Moment’: Accelerated Formation of Customary
International Law in Times of Fundamental Change”, in Cornell International Law Jour-
nal, 2010, vol. 43, no. 3, p. 453.

United Nations War Crimes Commission, History of the United Nations War Crimes
Commission and the Development of the Laws of War, His Majesty’s Stationery Office,
London, 1948, pp. 109 ff.

Christian Tomuschat, “The Legacy of Nuremberg”, in Journal of International Criminal
Justice, 2006, vol. 4, no. 4, p. 831.
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In the face of these monstrous crimes, it was the American govern-
ment that pushed for a judicial reaction. The US President Franklin D.
Roosevelt and his advisers had the vision to replace the cynical logic of
power and violence that made the Holocaust possible, with resort to law
and — more importantly — justice.!” Probably because the crimes of the
Nazis were so extraordinary, the US government’s plea for the establish-
ment of an international criminal jurisdiction could not be ignored.

The development of international criminal law since Nuremberg
was not linear. Efforts to establish a permanent international criminal
court were stalled by the Cold War and the second half of the twentieth
century saw numerous mass atrocities that were largely or completely left
unpunished. Many of them even went unnoticed by the international
community. It took a shift in the overall political climate in international
relations, marked by the fall of the Berlin Wall and the end of the Cold
War, and another set of horrendous conflicts for international criminal law
to become firmly entrenched through the establishment of the Internation-
al Criminal Tribunals for the former Yugoslavia and Rwanda as well as
the adoption of the Rome Statute of the International Criminal Court in
the last decade of the century.'®

Nevertheless, the establishment of the IMT as a reaction to the Hol-
ocaust and to the other gruesome crimes committed by Nazi Germany
stands as an important example of how radical evil can be overcome and
replaced by an idea that paves a way for a better future.

17" Cobain, 2012, see supra note 13.
'8 Werle and Jessberger, 2014, paras. 45 ff., see supra note 4.
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The Role of Internationalised Jurisdictions,
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Following the chronological account of the post-Second World War trials
in Volumes 1 and 2 of Historical Origins of International Criminal Law
and the analyses of doctrinal developments in Volume 3, this book dwells
on more recent developments and considers in particular the contributions
made by a number of key institutions and methods in criminal justice for
core international crimes. Rules are created and applied by institutions,
whose performance depends on work processes aided by methods, exper-
tise and professionalism. Over time, networks of domestic and interna-
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1.1. Network of Institutions

Legislative, judicial and executive jurisdiction is exercised by institutions
at national and international levels. These central architects of interna-
tional criminal law represent sovereigns directly or indirectly. Part 1 of
this volume focuses on internationalised judicial bodies which are prod-
ucts of the unprecedented institutionalisation process of international
criminal law since 1993. United Nations Security Council resolutions or
treaties have created international criminal courts such as the International
Criminal Tribunals for the former Yugoslavia (‘ICTY’) and Rwanda
(‘ICTR’), and the International Criminal Court (‘ICC’). As much as these
courts remain responsible to their creators, they inevitably take on a life of
their own.

The emergence of an international institution could be a harbinger
of new trends. Almost half a century after the Nuremberg and Tokyo mili-
tary tribunals, the ICTY revived the idea of trying the most serious crimes
at the international level. The birth of such an international tribunal in the
first place shows the international community’s willingness to temper
sovereignty by the imperative to punish serious crimes. That being said,
tensions arising from such compromise and other entangled interests' do
not cease to exist the moment the institution takes its first breath; on the
contrary, they tend to persist and take on further dimensions, sometimes
even threatening the tribunal’s survival or meaningful existence. Here,
institutional creativity and resilience show great value when walking less
trodden paths. For example, despite the initial suspicion of its functionali-
ty, the ICTY survived and has been driving international criminal law
forward ever since. In a broader sense, these institutions provide ongoing
mechanisms to test and optimise international criminal justice.

The international community has agreed to set up a series of inter-
nationalised institutions since the ICTY and other initial attempts. At one
stage they gave the impression of being the main dispenser of criminal
justice for core international crimes, to the extent that they overshadowed
the role of domestic courts. National institutions, however, retain essential

' Morten Bergsmo, CHEAH Wui Ling, SONG Tianying, YI Ping and ZHANG Binxin,
“Doctrine and the Scope of the Historical Landscape of International Criminal Law”, in
Morten Bergsmo, CHEAH Wui Ling, SONG Tianying and YI Ping (eds.), Historical Ori-
gins of International Criminal Law, vol. 3, Torkel Opsahl Academic EPublisher, Brussels,
2015.
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resources and access in implementing international criminal law. Relevant
treaties in the field have envisioned the primary role of national institu-
tions through the principles of universal jurisdiction and aut dedere aut
Jjudicare. For example, the Convention on the Prevention and Punishment
of the Crime of Genocide requires criminalisation of acts of genocide un-
der domestic law and their punishment by a court of the territorial state
where the act was committed.” The 1949 Geneva Conventions and their
1977 Additional Protocol I oblige states to criminalise the “grave breach-
es” and exercise universal jurisdiction over these war crimes.’ The Con-
vention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment also prescribes penal punishment for acts of torture
under domestic law and the obligation aut dedere aut judicare regarding
such acts.* With regard to immunity, where sovereignty and the need to
punish international crimes have to be balanced, domestic courts also of-
fer dynamic practice. Part 2 of this volume provides examples of domestic
institutions’ contributions to international criminal law. Although faced
with much suspicion with regard to their impartiality and independence,
domestic courts remain the most realistic hope of achieving universal and
comprehensive accountability for core international crimes.

Part 3 turns to other actors in international criminal justice, includ-
ing intergovernmental organisations such as the INTERPOL and the
Asian-African Legal Consultative Organization (‘AALCO’), or civil soci-
ety representatives such as the International Association of Penal Law and
peoples’ tribunals. Some of them have directly facilitated the criminal jus-
tice process. For example, the Far Eastern and Pacific Sub-Commission of
the United Nations War Crimes Commission played a leading role in in-

Convention on the Prevention and Punishment of the Crime of Genocide, 9 December
1948, Arts. V and VI (http://www.legal-tools.org/doc/498c38/).

Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, Geneva 12 August 1949, Arts. 49—50; Convention (II) for the Amelio-
ration of the Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces
at Sea, Geneva 12 August 1949, Arts. 50-51; Convention (III) Relative to the Treatment of
Prisoners of War, Geneva, 12 August 1949, Arts. 129-30; Convention (IV) Relative to the
Protection of Civilian Persons in Time of War, Geneva, 12 August 1949, Arts. 146—47;
and Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to
the Protection of Victims of International Armed Conflicts, 8 June 1977, Art. 85.

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment, 10 December 1984, Arts. 4—7 (https://www.legal-tools.org/doc/326294/).
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vestigation and trials in the Far East.” Many of these organisations make
unique and significant contributions to the field in the endeavour to find
their role in the network of international criminal justice.

These first three parts of this volume do not intend to make an ex-
haustive list of actors in international criminal justice. Many important
players in the field are not specifically studied, but nevertheless men-
tioned where pertinent. For example, LIU Daqun observes that the UN
Security Council took the unprecedented step to create the two ad hoc
tribunals in an efficient and pragmatic manner, which contributes to the
development of international criminal law.® Natalia M. Luterstein refers to
the Inter-American Court of Human Rights when discussing trials of mas-
sive atrocities in Argentina.” Mareike Schomerus puts forward the per-
spectives of the Lord’s Resistance Army (‘LRA’) — a non-state armed
group in northern Uganda — when assessing the impact of the ICC’s pros-
ecution of the LRA leaders in an ongoing armed conflict.® By sampling
from the central architects and those at the periphery, these three parts
show the diversity of actors, through whose mutual interactions the sys-
tematic evolution of the field has been prompted.

1.2. Evolution within Institutions

Institutions may be proactive or reactive in coping with changing circum-
stances, but change is the eternal theme. The mandate or priorities of in-
stitutions may not always have been what we see today. For example, the
ICTY moved from its jurisdictional primacy to complementarity, with the
aim to implement its Completion Strategy and achieve more comprehen-

Marquise Lee Houle, “China and the War Crimes Far Eastern and Pacific Sub-
Commission”, Chapter 16 below; see also Anja Bihler, “Late Republican China and the
Development of International Criminal Law: China’s Role in the United Nations War
Crimes Commission in London and Chungking”, in Morten Bergsmo, CHEAH Wui Ling
and Y1 Ping (eds.), Historical Origins of International Criminal Law, vol. 1, Torkel Op-
sahl Academic EPublisher, Brussels, 2014, pp. 507-38.

LIU Daqun, “Contribution of the United Nations 4d Hoc Tribunals to the Development of
International Criminal Law”, Chapter 3 below.

Natalia M. Luterstein, “A Historical Approach to International Criminal Law through the
Lenses of Domestic Prosecutions: Judging Massive Human Rights Violations in Argenti-
na”, Chapter 8 below.

Mareike Schomerus, “International Criminal Law in Peace Processes: The Case of the
International Criminal Court and the Lord’s Resistance Army”, Chapter 6 below.
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sive accountability.” Argentine courts started to try mass human rights
violations two decades after the late 1970s dictatorship, as the domestic
institutions eventually recognised the incompatibility of the amnesty laws
with Argentina’s international obligations.'” Four decades after the Sec-
ond World War, INTERPOL still refused to engage in the fight against
serious international crimes. This very conservative legal and policy posi-
tion was only transformed in the 1990s to ensure the relevancy of the or-
ganisation on the international level.!' Over time, new methodologies
have been developed to cope with the scale and complexity of interna-
tional crimes. Helge Brunborg describes with great precision the demo-
graphic analysis developed and used at the ICTY, which was not fully
appreciated by the prosecution until a breakthrough at trial. Such a meth-
odology has been an important tool in proving core international crimes.'?

The evolution of methodologies and institutional values may be
driven by the prevailing tide of the time. Through self-reflection and ad-
aptation, institutions optimise their operations and better position them-
selves in the network. Their individual evolution, if accumulated and rein-
forced, also has an impact on the orientation of the system as a whole.

1.3. Interaction among Institutions

No institution, domestic or international, operates in isolation. Interactions
may take place within and outside the network of international criminal
law, and between international and domestic institutions. The result of
such exchange could be conflict or co-operation, division or convergence,
compromise or expansion, continuity or departure, but all are essential for
the emerging system of criminal justice for core international crimes to
live and flourish.

Referencing jurisprudence is the most common way of interaction
among courts. It forges a sense of community through recognition and re-
enforcement. For example, Itai Apter concludes that domestic civil litiga-

Serge Brammertz and Kevin C. Hughes, “From Primacy to Complementarity: The Interna-
tional Criminal Tribunal for the Former Yugoslavia, 1993-2015”, Chapter 4 below.

Luterstein, supra note 7.
Yaron Gottlieb, “Addressing Genocide, Crimes against Humanity and War Crimes in IN-
TERPOL’s Practice: Historical Milestones and Recent Developments”, Chapter 14 below.

Helge Brunborg, “The Introduction of Demographic Analysis to Prove Core International
Crimes”, Chapter 12 below.
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tion concerning human rights violations by governments and corporations
could not have developed without international criminal law serving as
the core element of the alleged torts."> Regional human rights courts have
also influenced domestic and international courts to different degrees, in
areas including crimes against humanity and the victim’s role.'* Not to
mention that states also resort to the International Court of Justice to re-
solve disputes between domestic courts in implementing international
criminal law.'® Within the network of international criminal law institu-
tions, the principle of complementarity between international and domes-
tic courts, as it evolves and matures, introduces a dynamic jurisdictional
relationship.'®

The life span of many institutions can be predicted from their legal
basis and mandate. When the time comes, temporary international crimi-
nal courts will all be part of history. Fortunately, their intellectual legacy
will inform the permanent International Criminal Court, future temporary
institutions, as well as national criminal justice. As David Re observes,
the Nuremberg and Tokyo procedures continue to influence international
criminal law today.'” LIU Daqun also maps the legacy of the ICTY and
ICTR in various areas.'® Institutional cross-fertilisation throughout history
means a new institution does not necessarily have to reinvent the wheel or
proceed based on pure assumptions in its operation. The cumulative
memory of past institutions is a resource to the discipline.

Itai Apter, “Civil Litigation and International Criminal Law: the Historical Discourse — Do
the Two Go Together Even if Not Intended?”, Chapter 10 below.

See, for example, Luterstein on prosecution of mass human rights violations before Argen-
tine courts, supra note 7; Furuya Shuichi, “Victim Participation, Reparations and Reinte-
gration as Historical Building Blocks of International Criminal Law”, Chapter 20 below.

See, for example, International Court of Justice, Case Concerning the Arrest Warrant of
11 April 2000 (Democratic Republic of Congo v. Belgium), Judgment, 14 February 2002;
International Court of Justice, Questions relating to the Obligation to Prosecute or Extra-
dite (Belgium v. Senegal), Judgment, 20 July 2012.

See, for example, Brammertz and Hughes, supra note 9; Patricia Pinto Soares, “Article 17
of the Rome Statute of the International Criminal Court: Complementarity — Between
Novelty, Refinement and Consolidation”, Chapter 5 below.

David Re, “Evolutionary, Revolutionary, or Something more Sinister? How the Nurem-
berg and Tokyo Procedures and Rules Continue to Influence International Criminal Law”,
Chapter 2 below.

LIU, supra note 6.
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1.4. Identity of International Criminal Law

As Parts 1-3 of this volume focus on the operational side of the institu-
tions analysed, Part 4 captures some transformations in the actors’ rele-
vant perspectives and attitudes. This may help us understand the psyche
of the discipline more deeply. Barrie Sander conceptualises the views of
scholars and practitioners and identifies the shift from belief in interna-
tional criminal courts as progress, to critiques of their limitations.'’ The
compass of Sander’s analysis is the presumed collective mentality in the
field, rather than concrete actions.

The operation of institutions relevant to criminal justice for core in-
ternational crimes generates thoughts as much as practices. When study-
ing the history of international criminal law, we should take into account
institutional inclinations and motivations. Courts do not operate like ma-
chines by taking in legal doctrines and producing standard decisions. The
mentality and actions of individuals making up the institutions form the
identity of the international criminal law, whose past will normally be part
of its presence and future.

1.5. Chapter Contributions

Part 1 of this volume examines the contributions of international criminal
jurisdictions, including those of the Nuremberg and Tokyo tribunals, the
United Nations ad hoc tribunals, as well as aspects of ICC principles and
early practice.

In Chapter 2 David Re traces the evolution of structures and proce-
dures of international criminal courts and tribunals from Nuremberg and
Tokyo, and explains why the basic structural, procedural and evidentiary
regimes have survived the passage of several decades. Re puts forward
three reasons: the value of reusing a proven precedent, the need for trans-
parency in international criminal law proceedings and the historical back-
ground of the creation of contemporary international criminal courts.

In Chapter 3 LIU Daqun discusses some key contributions of the
ICTY and the ICTR to the development of international criminal law. LIU
examines the ad hoc tribunals’ contributions with regard to the substan-
tive crimes under international criminal law, modes of liability, procedur-

19 Barrie Sander, “International Criminal Justice as Progress: From Faith to Critique”, Chap-
ter 19 below.
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al law, as well as other issues like outreach efforts. He argues that apart
from these, the ad hoc tribunals have also contributed to reconciliation
and peace consolidation in the relevant regions, to the deterrence of future
crimes, and to the establishment of the ICC.

In Chapter 4 Serge Brammertz and Kevin C. Hughes explore the
historical development in the relationship between international criminal
tribunals and national courts with regard to the prosecution of core inter-
national crimes through the example of the ICTY. Brammertz and Hughes
analyse how the ICTY shifted from the approach of international primacy
of jurisdiction to positive complementarity, and finally to a framework of
collaboration between international and national prosecutors. They argue
that with the changing landscape of international justice, more attention
should be paid to judicial co-operation between international and national
courts, and that the essential role of national justice must always be rec-
ognised.

In Chapter 5 Patricia Pinto Soares provides a comprehensive analy-
sis of the principle and concept of complementarity, within and beyond
the ICC Statute, from the Treaty of Versailles to contemporary practices.
Soares argues that complementarity is not a creation of the ICC Statute.
She introduces the concept of “substantive complementarity” as an estab-
lished principle of the law on core international crimes, which sets out a
peremptory obligation on the part of the state of custody to prosecute per-
petrators if extradition or international prosecution is not possible. She
concludes by calling for more future application of this principle.

In Chapter 6 Mareike Schomerus analyses the tension between
peace and justice by examining the ICC’s involvement in the Uganda con-
flict — the first situation before the ICC — and how it is viewed by actors in
the armed conflict. Schomerus indicates that a dichotomous framing of
“peace versus justice” is over-simplistic. She argues that the tension lies
more in the negative way in which the administering of justice procedures
is perceived and thus procedures need to be seen as just and fair by all the
actors involved and affected.

Part 2 of the book focuses on the interrelationship between interna-
tional criminal law and domestic institutions, and the contribution of na-
tional jurisdictions to the development of international criminal law.

In Chapter 7 Seta Makoto analyses how domestic law has served as
the origin of universal jurisdiction and contributes to the enlargement of
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the scope of universal jurisdiction under international law. Seta draws his
conclusion from an examination of domestic legislation and its enforce-
ment, regarding both substantive and procedural aspects of the universal
jurisdiction. He argues that domestic practices can indeed become an
origin for further development of universal jurisdiction under internation-
al law.

In Chapter 8 Natalia M. Luterstein uses the domestic trials of hu-
man rights violations in Argentina as a case study to analyse how interna-
tional criminal law has been applied by national courts. Luterstein submits
that there exists a “dialectic relationship” between international criminal
law and domestic law. She suggests that domestic practices could
strengthen and promote the development of international criminal law,
and international criminal law could influence domestic law into promot-
ing human rights and combating impunity. She proposes that domestic
courts should play an even more important role in the application of inter-
national criminal law.

In Chapter 9 Hilde Farthofer considers how domestic legislation in-
corporates the crime of aggression and the difficulties involved in this
process. After looking back at early international efforts to achieve peace
and security and the Nuremberg trial, Farthofer examines the case of West
Germany with respect to domestic legislation on the crime of aggression.
In conclusion, she warns that although states need to take domestic
measures to counter acts of aggression, the means taken to achieve such a
goal are not unrestricted.

In Chapter 10 Itai Apter explores the interrelationship between in-
ternational criminal law and domestic civil litigation by looking at two
case studies concerning the immunity of state officials and corporate lia-
bility for war crimes. After examining the historical discourse and cross-
effects between the two disciplines, Apter concludes that in an increasing-
ly globalised world, international criminal law and its development should
be viewed and understood together with other legal fields.

In Chapter 11 Md. Mostafa Hosain introduces the 1973 Internation-
al Crimes (Tribunals) Act (‘ICT Act’) of Bangladesh as an early example
of domestic legislation on the prosecution of core international crimes.
Hosain discusses the historical background of the ICT Act, its inclusion of
rape in the definition of crimes against humanity, and its scope of applica-
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tion. He suggests that the ICT Act could serve as a precedent for domestic
prosecutions with limited capacity and resources.

The chapters in Part 3 of the book take us away from the usual an-
gle of international criminal law study, and view its development from the
perspectives of actors who are traditionally not mainstream in criminal
courts and tribunals or methods that have contributed significantly to in-
ternational criminal law or justice.

In Chapter 12 Helge Brunborg describes how demographic analysis
was introduced to the work of the ICTY and how this represented a signif-
icant shift in the fact-work of international criminal justice. Special focus
is placed on the case of Srebrenica and the use of demographic evidence
in trials concerning this. Brunborg demonstrates that demographic analy-
sis can play an important role in international criminal trials, and that such
use also contributes to the development of data collection concerning
armed conflict generally, which is important for trials, reconciliation and
history.

In Chapter 13 Mutoy Mubiala examines the role of international
fact-finding mandates. Mubiala concludes that fact-finding mandates have
been an “important building block” in the evolution of international crim-
inal law and justice, as they have contributed to the institutional growth of
international criminal law and now increasingly complement international
courts and tribunals in the implementation of the law. For the future of
fact-finding mandates, Mubiala calls for the codification of the law relat-
ing to international fact-work, the establishment of a permanent interna-
tional fact-finding body, and the creation of a training centre in interna-
tional fact-finding.

In Chapter 14 Yaron Gottlieb traces INTERPOL’s changing posi-
tion with regard to requests concerning core international crimes and thus
its support for criminal justice for such crimes. Gottlieb describes the
transformations of INTERPOL’s position as a “pendulum movement”,
one extreme being its original non-engagement in the fight against core
international crimes, the other being full co-operation with potential risk
of compromising INTERPOL’s neutrality. He argues that INTERPOL’s
new policy adopted in 2010 has struck the right balance between these
two extremes.

In Chapter 15 Mark A. Lewis examines the ideological transfor-
mation of the International Association of Penal Law between its found-
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ing in 1924 and the early Cold War. Lewis explains how the Association’s
ideology turned from a liberal internationalism in the 1920s, toward state
security before the Second World War, inaction during the war, and final-
ly to anti-communism and pro-human rights doctrines in the Cold War
after failed attempts to resuscitate its criminological internationalism after
the Second World War. He argues that these ideological changes repre-
sent a larger transformation in the ideas of the European intellectual bour-
geoisie from the 1920s to the 1950s.

In Chapter 16 Marquise Lee Houle describes the creation, composi-
tion, and work of the Far Eastern and Pacific Sub-Commission of the
United Nations War Crimes Commission, and China’s engagement with
these bodies. Houle shows how China had actively participated in both
commissions, and how it played a leading role in the investigation and
trial in the Far East. She highlights the importance of the work of the
commissions as a stepping stone to contemporary international criminal
law, disregarding the political motivations involved which will always
have a role to play in international criminal justice.

In Chapter 17 Ustinia Dolgopol introduces the efforts of peoples’
tribunals to address lacunae in the enforcement of international criminal
law. Dolgopol examines the work of the Women’s International War
Crimes Tribunal for the Trial of Japan’s Military Sexual Slavery as a case
study. She demonstrates how the work of peoples’ tribunals provides
recognition to those who might otherwise be forgotten or ignored, and
thus challenges the manner international criminal institutions operate.

In Chapter 18 Rahmat Mohamad looks at the positions of Asian and
African states on the establishment and functioning of the ICC. He out-
lines the Afro-Asian positions on various important issues before and af-
ter the establishment of the ICC against the background of debates regard-
ing the ICC’s focus on Africa thus far. Rahmat suggests that the ICC
should ensure its credibility to achieve universality, and calls for co-
operation between the ICC and the Asian African Legal Consultative Or-
ganization of which he is Secretary-General.

Part 4, the last of Volume 4, includes chapters on more theoretical
aspects of the development of international criminal law and justice. It
sets out to understand the mindset of the field and historical transfor-
mations of thought.
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In Chapter 19 Barrie Sander demonstrates how international crimi-
nal law scholarship has shifted from claiming international criminal jus-
tice as progress to a more critical approach. Sander argues that this latter
approach contributes to a more textured and realistic understanding of
what international criminal courts can do. He concludes that all responses
to mass violence, international criminal law included, are limited. He sug-
gests that the relevant actors should always bear such limitations in mind,
and make this clear to the public, while at the same time be sensitive to
the relevant contextual factors.

In Chapter 20 Furuya Shuichi examines how the victim-oriented
perspective in the ICC system was gradually brought into the field of in-
ternational criminal law. He points out that the adoption of such a per-
spective by the ICC system is not fortuitous, but reflects long time devel-
opments in domestic law, human rights law, as well as practices of ICC’s
predecessors. Furuya concludes by noting that the ICC system also pro-
motes the development in other fields, and that the dynamism of “cross-
references” among different legal instruments and systems will contribute
to a more elaborated victim-oriented perspective in criminal justice for
core international crimes.

In Chapter 21, Chris Mahony analyses the selection of cases as a
decisive factor in determining the direction and independence of interna-
tional criminal justice, and thus its historical evolution. Based on the prac-
tice of several international criminal jurisdictions, he suggests that state
interests regarding specific situations and international criminal law en-
forcement be explored further so as to contextualise states’ critical posi-
tions concerning case selection. He provides a framework to find whether
individuals and groups seeking to extend the reach of international crimi-
nal justice have been impinging upon states’ self-interest in controlling
international criminal justice case selection. The chapter also touches up-
on the weak versus powerful state competition over the prosecution of the
waging of war and case selection control.
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Evolutionary, Revolutionary, or Something More
Sinister? How the Nuremberg and Tokyo
Procedures and Rules Continue to Influence
International Criminal Law

David Re’

2.1. Introduction

In 1945 and 1946 the United States of America, the United Kingdom,
France and the Soviet Union conducted the first international criminal law
trial at the Nuremberg International Military Tribunal (‘IMT’).! At the
time everything was new and the Tribunal’s structures, procedures and
even its substantive law (that is, the crimes tried) required invention. Re-
markably, the core of the structures, the procedures and the crimes con-
tinues in a modified form in modern international courts and tribunals.
The aim of this chapter is to identify the structures and procedures that
have survived the passage of time and international diplomacy, and to ex-
plain why they have lasted.

Going back to the 1940s, Thomas J. Dodd, one of the American
prosecutors at the IMT, writing shortly after the end of the Nuremberg
trial, stated:

David Re is the Presiding Judge of the Trial Chamber of the Special Tribunal for Lebanon.
He graduated from the University of Sydney, Australia in 1985 and holds bachelors’ de-
grees in arts and law and a master’s degree in law. From 1986 to 2001 he worked in Aus-
tralia as a barrister, a prosecutor, a solicitor in private practice and in criminal law reform
research for the Attorney General’s Department. Internationally, he has also worked as a
trial attorney and senior prosecuting trial attorney at the International Criminal Tribunal
for the former Yugoslavia in The Hague, and as an international judge of the Court of
Bosnia and Herzegovina in its war crimes chamber in Sarajevo.

Some commentators have suggested that the trial of Peter von Hagenbach in Breisach in
1474 was the first ever international criminal law trial, but Gregory S. Gordon has persua-
sively demonstrated that this was not so. See Gregory S. Gordon, “The Trial of Peter von
Hagenbach: Reconciling History, Historiography and International Criminal Law”, in
Kevin Jon Heller and Gerry Simpson (eds.), The Hidden Histories of War Crimes Trials,
Oxford University Press, Oxford, 2013, pp. 13—49.
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The operation of the International Military Tribunal at Nu-

remberg indicates that an International Criminal Court can

function successfully. The procedures worked out at the trial

I feel sure will make it easier for similar courts to operate in

the future.’
During the trial, Sheldon Glueck, a leading advocate for an international
criminal court, had optimistically observed that the IMT “will become a
precedent in international law”. It was, he believed, a precedent for trying
leaders for deliberately leading their countries into “an unjustified, inex-
cusable, aggressive and therefore criminal war [who] may be held person-
ally liable”. But, he stressed, the trial “is being conducted under a system

of law that is still in an early stage of evolution”.’

Over 40 years later, Telford Taylor, another American prosecutor,
concluded that “Nuremberg was in part ‘revolutionary’ in the sense that
its makers adopted several novel criminal principles”.* And, in a bold
statement at around the same time, Christian Tomuschat described the
IMT at Nuremberg, together with the Charter of the United Nations (‘UN
Charter’), as marking the “inception of the international community as a
legal concept that is more than an academic construction”, culminating in
“a network of institutions, which belong to an overarching structure that
has primacy over state sovereignty, is slowly emerging and expanding”.’
Which, if any, are correct? Was it evolutionary or revolutionary? Or,
something more sinister? Or were Dodd’s words more prescient? And
was Nuremberg really procedurally the inception of a network of institu-
tions?

The answer, it appears, is a mixture. As it was the first international
criminal trial, the IMT was undoubtedly revolutionary. And, as its struc-
ture and procedures have morphed into those used by the modern interna-
tional criminal courts and tribunals, evolutionary. A network of institu-
tions has emerged and expanded. And, due to the motivations in con-

Thomas J. Dodd, “The Nurnberg Trials”, in Journal of Criminal Law and Criminology,
1947, vol. 37, no. 5, p. 367.

Sheldon Glueck “The Nuremberg Trial and Aggressive War”, in Harvard Law Review,
1946, vol. 59, no. 3, p. 452.

But without specifying what they were, see Telford Taylor, The Anatomy of the Nurem-
berg Trials: A Personal Memoir, Knopf, New York, 1993, p. 626.

Christian Tomuschat, “The Legacy of Nuremberg”, in Journal of International Criminal
Justice, 2006, vol. 4, no. 4, pp. 839-40.
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structing the original court processes — a rapid, documentary trial of the
defeated enemy, but with the appearance of fairness — it was understanda-
bly somewhat sinister. But more practically, the Nuremberg procedures
have mostly succeeded for international trials — they represent a “working
precedent”. And whatever the motivations of the Allies in promoting par-
ticular procedural mechanisms to achieve swift justice after the war, the
basic structural, procedural and evidentiary regimes survive.

How did this occur? In 1945 the victorious Allies held numerous
defeated accused enemy war criminals in their custody. The IMT at Nu-
remberg and the International Military Tribunal for the Far East (‘IMT-
FE’)° at Tokyo were structurally and procedurally designed for a quick
trial of these enemies, with a definite outcome. As were the US Nurem-
berg Military Tribunals, established pursuant to Control Council Law No.
10,7 to try Axis war criminals in the American zone in Germany.

The IMT and IMTFE had similar structures, procedures and sub-
stantive laws. Structurally, the Allies established tribunals with separated
judicial chambers and investigating prosecutors’ offices, with each of the
four states at Nuremberg appointing judges and prosecutors. Procedurally,
the Allies were united in their desire to conduct a rapid trial with proce-
dures favouring an inclusionary approach to admitting evidence. They
wanted documents, not witnesses, to decide the result. Consequently, they
adopted a hybrid combining features of both the common law and civil
law systems. The procedures for admitting evidence leaned more towards
the practices of the civil law, while the conduct of the trial — the order of
proceedings, the questioning of witnesses, and so on — was adversarial
and much closer to the common law. Other notable features, such as pleas
of guilty and dissenting judgments came from the common law, while the
pre-trial disclosure of evidence to the defence, judicial benches of fact-

6 Special Proclamation to Establish an International Military Tribunal for the Far East

(https://www.legal-tools.org/doc/242328/); Charter of the International Military Tribunal
for the Far East 19 January 1946, and amended on 25 April 1946 (‘IMTFE Charter’)
(https://www.legal-tools.org/doc/a3c41c/).

Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes
Against Peace and Against Humanity, 20 December 1945, in Trials of War Criminals Be-
fore the Nuernberg Military Tribunals Under Control Council Law No. 10, vol XV: Pro-
cedure, Practice and Administration, October 1946—April 1949, US Government Printing
Office, Washington, DC, 1949, pp. 23-28 (‘Control Council Law No. 10°)
(https://www.legal-tools.org/doc/ffda62/).
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finding judges and judicial questioning derived from civil law systems.
Most of these features persist in the modern courts and tribunals.

In 1993 and 1994, almost 50 years after the Nuremberg and Tokyo
trials, the United Nations Security Council faced similar challenges in es-
tablishing the modern international criminal tribunals. It modelled the
statutes of the International Criminal Tribunal for the Former Yugoslavia
(‘ICTY’) and the International Criminal Tribunal for Rwanda (‘ICTR’) on
those of the IMT and IMTFE Charters. The judges of both new Tribunals
then adopted international hybrid procedural rules that contained many
similarities to those used at Nuremberg and Tokyo.

The basic structure of the 1940s post-war international criminal
courts and tribunals remains more or less unchanged in the modern inter-
national criminal courts, namely a singular international institution of a
court or tribunal comprising judicial chambers, a prosecutor’s office that
investigates and prosecutes, and a court registry.® Many of the procedural
rules and practices of these first two internationalised criminal tribunals
continue today in some form.

Some significant rules and practices developed at Nuremberg and
Tokyo have inspired key international criminal procedural law rules.
These include the most basic aspects of an adversarial trial, mixed panels
of international judges, an independent investigating prosecutor, and in-
clusionary rather than exclusionary rules for admitting evidence. Other
less fundamental practices and principles persist, such as a heavy reliance
on documents (in some cases) including affidavit type witness testimony,
indictments that do not contain evidence, pleas of guilty, judicial notice of
adjudicated facts — a wider form of res judicata spilling over into other
cases — pre-trial motions, the order of calling evidence at proceedings, full
pre-trial disclosure of prosecution evidence, and allowing defendants both
to testify in their own case and give unsworn statements. Others, such as
challenges to jurisdiction, emerged from the 1940s practices rather than
the rules. Another category of practices adopted by some modern interna-
tional courts and tribunals but not others is, for example, judicial rule-
making by all bar the International Criminal Court (‘ICC’), where it exists

The Special Tribunal for Lebanon, additionally, has a Defence Office, as a separate organ.
Statute of the Special Tribunal for Lebanon, Arts. 7, 13, attached to UN Security Council
resolution 1757, 30 May 2007, UN doc. S/RES/1757 (‘STL Statute’) (https://www.legal-
tools.org/doc/da0bbb/).
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in a modified form in the Regulations of the Court. And even with the in-
tervention of international human rights law, similar procedural regimes
continue in modern international criminal trials.

Examining what has lasted is more instructive than what has not;
for example, Nuremberg’s absence of the right to appeal a judgment of
conviction, or of a judicial appeal of a sentence. Almost all of the key
provisions persist. The main difference is the addition of specific interna-
tional human rights law instruments mandating the right of an accused
person to a fair trial. Notwithstanding this, most of the exclusionary rules
typical to common law systems do not feature in these courts and tribu-
nals.

Some modern commentators have bluntly dismissed the precedents
of Nuremberg and Tokyo, damning them as lacking coherent procedures,
using an extremely limited set of rules, and having an inadequate due pro-
cess regime — especially in view of modern standards. And, even more
disparagingly — “when they fitted a certain approach or interpretation, the
Nuremberg procedural law and practice were cited as an important prece-
dent”.” Strong contemporary criticisms were also made of the Tokyo pro-

cedural practices.'’

Alexander Zahar and Goran Sluiter, International Criminal Law: A Critical Introduction,
Oxford University Press, Oxford, 2008, pp. 38—39. Salvatore Zappala also questions the
relevance of the rules and principles of those in the IMT and IMTFE Charters to today,
“particularly in the light of the panoply of provisions on fair trial guarantees at the interna-
tional level, which did not exist at the time”; Salvatore Zappala, “Comparative Models and
the Enduring Relevance of the Accusatorial-Inquisitorial Dichotomy”, in Goran Sluiter,
Hakan Friman, Suzannah Linton, Salvatore Zappala and Sergey Vasiliev (eds.), Interna-
tional Criminal Procedure: Principles and Rules, Oxford University Press, Oxford, 2013,
p- 45. See also Salvatore Zappala, Human Rights in International Criminal Proceedings,
Oxford University Press, Oxford, 2003, pp. 6-7.

See, for example, Justice Pal’s dissenting opinion in the IMTFE Judgment:

In prescribing the rules of evidence for this trial the Charter practically

discarded all the procedural rules devised by the various national sys-

tems of law, based on litigious experiences and tradition, to guard a tri-

bunal against erroneous persuasion, and thus left us, in the matter of

proof, to guide ourselves independently of any artificial rules of proce-

dure.
International Military Tribunal for the Far East (‘IMTE”), United States of America et al.
v. Araki Sadao et al., Judgment, Dissenting Opinion of the Member from India (Justice
Pal), 1 November 1948, p. 280 (emphasis in original) (https:/www.legal-
tools.org/doc/712ef9/), reprinted in Neil Boister and Robert Cryer (eds.), Documents on
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These Nuremberg and Tokyo precedents, however, prosper rather
than merely linger. The simplest explanation for why is that lawyers (and
diplomats) naturally lean towards the known rather than the unfamiliar.
International criminal proceedings — involving multiple international ac-
tors — require hybrid structures and procedures. The Nuremberg precedent
was a known quantity that had worked at the time, and, importantly, was
the only known precedent. As such, it was reused.

Although this is partially accurate, the international political context
also helps to explain this recycling. International trials face unique obsta-
cles. These include the magnitude of the crimes and the difficulty in ob-
taining admissible evidence and witnesses in situations of conflict and
post-conflict, linguistic challenges including of translation and interpreta-
tion, deciphering vast collections of documents, numerous transitional
justice issues including the concept of “no peace without justice” and of
prosecuting high-level political and military figures and the role of am-
nesties, external political pressures and cost, including that of employing
international personnel working together. Finding a workable solution that
combines national and international interests is a very complex undertak-
ing.

Many states have an interest in the procedures and the outcomes of
any internationalised criminal justice procedure or institution. They may
support, or alternatively oppose, the investigation and trial of the political
and military leadership of a strategic or cultural enemy, or ally. And irre-
spective of the scale of atrocity crimes, or their persistence, some states
remain intransigently opposed to establishing institutions to deal with
them. On the other hand, the motivation of some proponents of interna-
tional criminal justice — namely, in bringing to justice the perpetrators of
atrocity crimes — may be simply altruistic.

Negotiating resolutions of the United Nations General Assembly
and Security Council is usually fraught with competing political consider-
ations. International criminal justice may involve complicated issues of
devolved sovereignty, including investigating and trying national citizens
for serious offences carrying sentences of life imprisonment, but in a
strange hybrid system employing legal procedures sometimes alien to the
affected state and accused persons. This can engender a high degree of

the Tokyo Military Tribunal: Charter, Indictment and Judgments, Oxford University Press,
Oxford, 2008, p. 932.
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suspicion and mistrust. Establishing international confidence in the struc-
ture, jurisdiction, procedures and methodology of any international crimi-
nal justice institution is essential. In circumstances such as these, proce-
dural transparency is paramount, especially in the public part of the pro-
cess — the trial. The procedures must be certain as well as transparent.

It appears that the reason why the Nuremberg and Tokyo structures
and procedures persist in the modern international criminal courts and
tribunals combines three factors. One is the value of reusing a proven pro-
cedural and structural precedent — however flawed some may consider it.
The second is the maximum transparency needed in international crimi-
nalised proceedings — based on the international geopolitical conflicts of
interest. A third factor results from circumstances, namely the accident of
history that was the confluence of events when the modern international
criminal courts and tribunals emerged in the 1990s.

2.2. The Background: Similarities and Differences in Establishing
International Courts and Tribunals in the 1940s and 1990s

“It is safe to say that no litigation approaching this in magnitude has ever
been attempted”'' was one assessment after the Nuremberg IMT trial. Ex-
amining, therefore, some of the similarities, and differences, between the
circumstances in the 1940s and 1990s helps explain why the Nuremberg
and Tokyo precedents were reused. The parallels include the involvement
of the same “Great Powers” in establishing the international criminal tri-
bunals, their different geopolitical goals, their different legal systems,
their divergent approaches and their shared goals in bringing war crimi-
nals to justice.

One similarity is the speed of negotiations to establish a new tribu-
nal — less than two months for the IMT Charter, 60 days for the ICTY
Statute, and two months for the ICTY Rules of Procedure and Evidence.
The Rome Conference of the International Criminal Court, which took a
deceptively quick five weeks in June and July 1998, had been preceded by
years of diplomatic negotiations.'* The ICC’s Rules of Procedure and Ev-

" Robert H. Jackson, “LXIII. Report to the President by Mr. Justice Jackson, October 7,

19467, in Report of Robert H. Jackson, United States Representative to the International
Conference on Military Trials, London, 1945, Department of State, Washington, DC,
1949, p. 434 (‘Jackson Report’).

12 In 1989 the UN General Assembly resolved (GA resolution 44/39, 4 December 1989) to
ask the International Law Commission (‘ILC’), when considering its draft code of crimes
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idence, however, required five diplomatic preparatory commission meet-
ings over a further two years to materialise."

Some common legal and investigatory challenges faced those creat-
ing both the Nuremberg and Tokyo Tribunals and, almost 50 years later,
the ICTY and ICTR. Political considerations apart, both had a vast num-
ber of crimes, ‘crime bases’ and potential accused persons. In the 1940s,
while a true transitional justice situation existed,'* some of the potential
defendants were in Allied custody, some were on the run and others were
dead. In the 1990s, while none was in the custody of the United Nations,
the conflicts in the former Yugoslavia were ongoing.

Both faced time pressures — the Allies wanted to proceed rapidly
with German denazification, and the post-war reconstruction of Germany
and Japan, and they desired a quick joint trial of the military and political
leadership of their defeated enemies. In 1993 the international community
wanted the conflicts in the former Yugoslavia to end. At the same time,
however, there was a real political issue in whether an international crim-
inal tribunal would help or hinder the peace process — namely the issue of
“no peace without justice”. Included in this was whether indictments
would interfere with amnesties and political deals to end the conflicts.
And, although in 1993 the same four post-Second World War state actors
at Nuremberg were permanent members of the United Nations Security
Council, another 11 Security Council members and multiple other inter-

against the peace and security of mankind, to continue working on a draft statute for an in-
ternational criminal court (but also to address persons engaged in illicit trafficking in nar-
cotic drugs across national frontiers). Five years later, in 1994, the General Assembly re-
ferred the ILC’s 1994 Draft Statute for an International Criminal Court to an ad hoc com-
mittee on the establishment of an ICC (GA resolution 49/53, 9 December 1994), and it
prepared a report in 1995. The General Assembly then established a Preparatory Commis-
sion (GA resolution 50/46, 11 December 1995), and it held six sessions between March
1996 and April 1998. In December 1997 the General Assembly decided to hold a State
Conference in Rome (GA resolution 52/160, 15 December 1997). See, generally, M. Che-
rif Bassiouni, The Legislative History of the International Criminal Court: Introduction,
Analysis, and Integrated Text, vol. 1: Elements of Crimes and Rules of Procedure and Evi-
dence, Transnational Publishers, Ardsley, NY, 2005, pp. 61-101. See also, generally, Fan-
ny Benedetti, Karine Bonneau and John Washburn, Negotiating the International Criminal
Court: New York to Rome, 1994—1998, Brill, Leiden, 2013.

13 Bassiouni, 2005, pp. 101-7, see supra note 12.

4" Even if the term awaited invention.
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ested parties — non-governmental organisations (‘NGQO’), intergovernmen-
tal organisations and states — were also in this fray."’

But, perhaps most importantly, for Nuremberg everything had to be
invented, and for the ICTY studied and then reinvented. At both, the most
basic features of a criminal justice institution, such as its structure, had to
be settled. Within this were the composition, including the nationality, of
a bench or chamber of judges; the role of the prosecutor; the identity of
the appointing authority for the judges, prosecutor and defence counsel;
the location of the seat of the Tribunal; and how to investigate crimes.
Procedurally, many questions were posed including how to receive evi-
dence and to question witnesses. A challenge for both was in expediting
the proceedings and minimising their cost — meanwhile considering trans-
lation issues — but while guaranteeing a fair trial to the accused.

Once the courts were established, the prosecutors had to quickly
prioritise their selection of accused persons or defendants. The benches
were composed of judges from different legal, cultural and linguistic
backgrounds — as were the prosecution and defence personnel and other
court staff. The defence was under-resourced and translations were prob-
lematic. These similarities, and indeed differences, help to explain the re-
sort in the 1990s to the existing precedent — while updating it to incorpo-
rate the principles of modern international human rights law.

2.3. The 1940s: Establishing the Nuremberg IMT and the Tokyo
IMTFE

Given the post-war political, legal and military challenges, negotiating the
IMT’s existence, jurisdiction and procedures was remarkably rapid.'® The
backdrop to this joint trial of 22 defendants — 21 present and one in absen-
tia — provides some context as to how its structures and procedures devel-

15" To name some, the International Committee of the Red Cross (‘ICRC’), the Commission

on Security and Cooperation in Europe (‘CSCE’), the European Community, United Na-
tions agencies such as the United Nations Commission on Human Rights (‘UNCHR”), and
NGOs such as Helsinki Watch, Amnesty International and so on.

For an American insider’s perspective, see Taylor, 1993, pp. 64 ff., supra note 4. See also
Taylor’s more contemporary account in Telford Taylor, “Nuremberg Trials: War Crimes
and International Law”, in International Conciliation, 1949, no. 450, pp. 243371, which
is Appendix B to Telford Taylor, Final Report to the Secretary of the Army on the Nuern-
berg War Crimes Trials under Control Council Law No. 10, US Government Printing Of-
fice, Washington, DC, 1949, pp. 121-241.

FICHL Publication Series No. 23 (2015) — page 21



Historical Origins of International Criminal Law: Volume 4

oped. The IMT’s establishment in 1945 was an American initiative. In
November 1942 the Soviet government had proposed to the United King-
dom establishing an international tribunal to try “major war criminals” — a
policy pursued by the British after the First World War in urging the crea-
tion of a similar tribunal to try the German Kaiser. But this time, the Brit-
ish, and in particular Prime Minister Winston Churchill, were far from
convinced.

The Americans and British thereafter, in 1943, established a 14-
member United Nations War Crimes Commission'’ to identify war crimes
suspects and to gather evidence that could be used in potential war crimes
trials. In November that year, in Moscow, the United Kingdom, the Unit-
ed States and the Soviet Union jointly declared that “major criminals
whose offenses have no particular location [...] will be punished by a
joint decision of the Governments of the Allies”.'® But this did not neces-
sarily mean after a trial and a conviction — this was left deliberately am-
biguous.

At that point, the British still opposed trials, favouring a rough-and-
ready form of summary justice in first capturing accused Nazis, then iden-
tifying them and thereafter executing them by firing squad.'® The Ameri-

17 Comprising nine governments-in-exile, plus the United Kingdom, the United States, Aus-

tralia and China. It originated from the St. James’s Declaration, which stated that a princi-
pal aim of the nine was “the punishment, through the channel of organized justice, of those
guilty of or responsible for these [war] crimes”. Inter-Allied Information Committee, Pun-
ishment for War Crimes: The Inter-Allied Declaration Signed at St. James’s Palace, Lon-
don, on 13th January, 1942, and Relative Documents, His Majesty’s Stationery Office,
London, 1942, pp. 3—4. The Declaration did define “organized justice” as not specify that a
trial and conviction were required before the carrying out of any punishment. Writing in
1949, Taylor, however, interpreted this as clearly referring to “a condemnation to be pro-
nounced in judicial proceedings”; Taylor, 1949, p. 127, see supra note 16.

Declaration of German Atrocities, Secret Protocol, Annex 10, Moscow Conference of
Foreign Secretaries, Signed by the United Kingdom, the United States and the Soviet Un-
ion, 30 October 1943 (‘Moscow Declaration’) (https://www.legal-tools.org/doc/3c6e23/).
Generally, see Taylor, 1993, pp. 26-27, supra note 4.

For example, British Aide-Memoire; the British Ambassador (Halifax) to the Secretary of
State (Hull), 19 August 1944, opposing any extension of the terms of reference of the
United Nations War Crimes Commission, and proposing national trials, in Bradley F.
Smith, The American Road to Nuremberg: The Documentary Record, 1944—1945, Hoover
Institute Press, Stanford, CA, 1982, p. 16; Discussions Regarding Procedures and Scope of
the United Nations Commission for the Investigation of War Crimes, in Foreign Relations
of the United States Diplomatic Papers, 1944, US State Department, Washington, DC,
1944, pp. 1351-53; Memorandum, Major War Criminals, by the British Lord Chancellor
Sir John Simon, 4 September 1944, in which he wrote: “I am strongly of the opinion that
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cans, on the other hand — having opposed trials after the First World War
— now promoted them. Internally, however, in the United States a debate
raged — for example, the Secretary of the Treasury, Henry Morgenthau, in
tandem with his Morgenthau Plan to demilitarise and deindustrialise a
defeated Germany, promoted his own version of summarily executing
“arch war criminals”, but with military commissions trying “certain other

war criminals”.?’

The United Kingdom maintained its opposition to trials of these
major criminals until 3 May 1945,*' when the Big Three — the United
Kingdom, the United States and the Soviet Union** — after reviewing an
American proposal “for the prosecution and punishment of certain war
criminals”,” negotiated the San Francisco Declaration.”* The American
chief of counsel for any IMT, Justice Robert H. Jackson, then travelled to
occupied Germany, France and the United Kingdom, and on 6 June 1945,
upon his return, presented an interim report to President Harry S. Truman

proposing the basic legal concepts and general pattern of what was to be-

the method of trial, conviction, and judicial sentence is quite inappropriate for notorious
ringleaders such as Hitler, Himmler, Goering, Goebbels and Ribbentrop [...] their fate is a
political, not a judicial question”, in Smith, id., p. 32.

See Memorandum from Henry Morgenthau Jr. to President Roosevelt, 5 September 1944
(The Morgenthau Plan), in Smith, 1982, pp. 27-29, see supra note 19. After apprehension
and identification, “the person identified shall be put to death forthwith by firing squads
made up of soldiers of the United Nations”. The same day the Secretary of State, Cordell
Hull, approved a State Department Memorandum for the Cabinet Committee on Germany,
stating: “Large groups of particularly objectionable elements, especially the SS and the
Gestapo, should be arrested and interned and war criminals should be tried and executed”,
id., p.27.

On 16 April 1945 the British Lord Chancellor, Lord Simon, had written a memorandum
that was given to President Roosevelt’s White House Counsel, Judge Samuel Rosenman,
reiterating that for the British “execution without trial is the preferable course”. The Ar-
guments for Summary Process Against Hitler and Co, prepared by the Lord Chancellor
(Simon), in ibid., p. 27. Rosenman was in Europe at the time of Roosevelt’s death, at-
tempting to persuade the British to agree to a tribunal and, at Truman’s direction, success-
fully continued these efforts. See Jackson Report, p. 22, supra note 11.

20

21

22 The San Francisco Declaration was made during the San Francisco Conference negotia-

tions founding the United Nations Organisation.

2 Memorandum of Proposals for the Prosecution and Punishment of Certain War Criminals

and Other Offenders, 30 April 1945, in Jackson Report, p. 28, see supra note 11. On 6
June 1945 the British formally “accepted in principle the United States draft as the basis
for discussion”; Aide-Memoire from the United Kingdom, 3 June 1945, id., p. 41.

2 Taylor, 1949, pp. 130-31, see supra note 16.
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come the Nuremberg IMT.? Joined by France, the four Allies negotiated
the London Agreement and its Charter from 26 June to 2 August 1945.
During these negotiations in London, the Soviets concurred generally
with the American desire to establish such a tribunal and, as the basis for
engineering a consensus, were largely prepared to follow the American
proposals.”® The London Agreement, to which was annexed the Charter of
the International Military Tribunal, also known as the Nuremberg Charter
or the London Charter, establishing the Tribunal, was signed on 8 August
1945, after just under six weeks of inter-Allied negotiations.?’

In December 1947 Justice Jackson submitted a report to the US
Secretary of State on this record of negotiations. This record reveals both
the complexity and simplicity of the process once the four had agreed to
establish an international military tribunal. The complexity, however, lay
more in the procedural, structural and substantive legal novelty of the new
tribunal than in the negotiating process itself. Starting with an American
proposed draft charter, the four parties produced drafts, counter-drafts and
comments, debated them, and then either compromised or conceded.
Whatever the ideological and jurisprudential differences, there were only
four participants and they shared substantially similar goals.

Notwithstanding the Allies’ shared goal of swiftly proceeding to a
public trial, the growing post-war suspicion and distrust required some
compromises, but probably not as many as the Western negotiators re-
ported afterwards.?® The Soviets genuinely feared being outnumbered by

% Jackson Report, pp. 42—54, see supra note 11. See also Taylor, 1949, pp. 130-31, supra

note 16. On 3 June 1945 the British government had accepted in principle the US draft for
establishing an IMT as the basis for discussion; Aide-Memoire from the United Kingdom,

June 3, 1945, in Jackson Report, p. 41, see supra note 11.

% George Ginsburgs, Moscow’s Road to Nuremberg: The Soviet Background to the Trial,

Kluwer Law International, The Hague, 1996, p. 97.

Agreement for the Prosecution and Punishment of the Major War Criminals of the Euro-
pean Axis, adopted and entered into force 8 August 1945, 82 UNTS 279 (‘London Agree-
ment’), reprinted in Trial of the Major War Criminals Before the International Military
Tribunal, Nuremberg, 14 November 1945—1 October 1946, vol. 1: Official Documents,
IMT, Nuremberg, 1947, pp. 89 (‘Trial of Major War Criminals, vol. 1°)
(https://www.legal-tools.org/doc/844164/). Charter of the International Military Tribunal,
Part of the London Agreement of 8 August 1945 (‘IMT Charter’) (https://www.legal-
tools.org/doc/64ftdd/).

For example, Taylor, 1949, p. 135, see supra note 16, wrote: “Divergences of viewpoint
were numerous, and several serious disagreements prolonged the discussion, but in general
the Agreement [...] embodied the recommendations of the Jackson report”, referring to

27
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their Western allies and had good reason to negotiate, one specific reason
being that the other three held most of the suspects in their own custody.
The challenge was to find a compromise on both the substantive crimes
and all procedural aspects of trying those suspected of mass criminality.

To succeed, such a novel international military tribunal — containing
such a mixed composition of personnel, laws and procedures — required a
high degree of public transparency. The proceedings needed to be public
— the Allies had an enormous collection of potential evidence — and it
needed to be presented publicly. There had to be a ‘show’ but without the
appearance of a show trial. And not only were the substantive crimes and
their elements unsettled — such as the concept of waging an aggressive
war, and the elements of crimes against humanity — but the criminal pro-
cedural regimes differed between the inquisitorial civil law processes of
France and the Soviet Union, on one hand, and the adversarial common
law of the United States and the United Kingdom, on the other. The court
structures and the roles of prosecutors and judges also diverged in the two
systems.

Substantively, for example, the common law recognised the incho-
ate crime of conspiracy whereas the civil law generally did not. The
Americans and the British were dedicated to a single trial against major
accused and organisations using conspiracy charges. A compromise be-
tween the common law and the civil law confined this to one count of
conspiracy to wage an aggressive war as the first count on the four-count
indictment.*

The record of negotiations shows that the four Allies were united in
their desire to limit any defence challenge to the evidence they had al-
ready collected and proposed to present before the Tribunal they were es-
tablishing. The crimes charged in the four counts on the indictment were

“Report to the President”, in Jackson Report, pp. 42—54, and relating to the American
Memorandum Presented at San Francisco, 30 April 1945, in Jackson Report, pp. 28-38,
see supra note 11, proposing establishing an international military tribunal.

Trial of Major War Criminals, vol. 1, pp. 29-68, see supra note 27: Count One — conspira-
cy to commit crimes against the peace, war crimes and crimes against humanity; Count
Two — crimes against peace; Count Three — war crimes; and Count Four — crimes against
humanity. Appendix A was a statement of individual responsibility against each accused;
Appendix B, a statement of criminality of groups and organisations; and Appendix C con-
tained Charges and Particulars of Violations of International Treaties, Agreements, and
Assurances Caused by the Defendants in the Course of Planning, Preparing, and Initiating
the Wars, id., pp. 68-92.

29
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too numerous to prove on witness testimony alone. The Allies were also
anxious to ensure as swift a trial as possible and to minimise any potential
disruption caused by the defendants to the proceedings, and to eliminate
any possibility of a challenge to the process — to the Tribunal’s composi-
tion, or legality, or jurisdiction, or law.

Their intention was to devise a court structure that could achieve
these aims while avoiding the appearance of imposing a form of ‘victors’
justice’ on their defeated enemies. The negotiations reveal the develop-
ment of procedural rules specifically designed to facilitate the introduc-
tion of prosecution evidence already in Allied hands (documents and
statements or affidavits) while minimising the need to call witnesses to
testify. It is self-evident to experienced court lawyers that documents are
an easier form of proof than witnesses.

From at least November 1944 onwards the Americans deliberately
pursued this strategy. Using their own military commissions as a prece-
dent, they recommended procedural rules designed to lessen the prosecu-
tion’s burden of proof and to facilitate using documents in place of the
oral testimony of witnesses. In 1942, in the case of Ex parte Quirin — up-
on a presidential order — a “military commission” had been established to
try eight so-called Nazi saboteurs, captured after they landed by subma-
rine in the United States. The saboteurs had been deemed unworthy of
either a court martial or a trial before a civilian court, both of which ap-
plied the normal common law rules of evidence, and particularly those
used to exclude prejudicial evidence. The US Supreme Court (of which
Jackson was a member) upheld the constitutionality of the presidential
order.j‘l) The saboteurs were quickly tried, convicted and sentenced to
death.

President Franklin D. Roosevelt’s order, Proclamation 2561 of 2 Ju-
ly 1942, was candidly entitled “Denying Certain Enemies Access to the

3 Ex parte Quirin, 317 US 1, 46 (1942). Military commissions were used to try non-

members of the US armed forces, and did not have the same evidentiary and procedural
rights given to American military personnel tried before courts martial. In that case, the US
Supreme Court ruled constitutional the presidential decree establishing a military commis-
sion to try the eight Nazi saboteurs. The American IMT member, Francis Biddle, as Attor-

ney General, had prosecuted the trial.

31" Roosevelt commuted the death sentence of one to 30 years’ imprisonment and another to

life imprisonment. The remaining six were executed a week after the verdict.
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Courts”.*? Although designed to try enemy non-combatant saboteurs op-
erating on the territory of the United States, it was nevertheless a useful
precedent for trying non-American military and political personnel in ju-
dicial forums outside of the normal military and civilian criminal justice
system — which included those overseas. The Americans were conscious
of its potential use for post-war trial. To illustrate, in late 1944 — during
the internal planning process for any such trials — the US Judge Advocate-
General pointed out to the Assistant Secretary of War its advantages in
that the “procedure of the military commission is expeditious, and its
rules of evidence are now relaxed”.>* The Americans, no matter what was
publicly stated about the need for a “fair trial”, did not want their domes-
tic criminal procedures, military or civilian, applied wholesale to the trial
of Nazi or Japanese war criminals. Neatly encapsulating the American
position — as of September 1944 — the US Secretary of War had recog-
nised that

we must not put ourselves in the position where it can be

said that we convicted these people without a trial. But it

must be free from all the delays that would go with the tech-

nicalities of courts-martial or the United States jurisprudence

should go in, absolutely.™*

The UK government expressed the same reservations. The Lord
Chancellor,” Viscount Simon, although as of April 1945 still expressing
the British preference for summary executions over trials, nevertheless
conceded that an accused person must have “all the rights properly con-
ceded to an accused person”. These included being defended and to call
any relevant evidence. “His defence could not be forcibly shut down or

32 The proclamation was case-specific, relating to enemy subjects who entered the territory of

the United States, and were charged with acts relating to sabotage, espionage, and so on,
but specifying that “such persons shall not be privileged to seek any remedy or maintain
any proceeding, directly or indirectly, or to have any such remedy or proceeding sought on
their behalf, in the courts of the United States, or of'its States, territories, and possessions”.
Despite this, “the basic principle that the accused must be proved guilty on the evidence
presented to the tribunal in the particular case still applies”. Judge Advocate-General’s
Memorandum for the Assistant Secretary of War, Subject: Trial of European War Crimi-
nals (Comments on the Bernays Plan), 22 November 1944, in Smith, 1982, p. 58, see su-
pra note 19.

Telephone conversations between the Secretary of War (Henry Stimson) and the Judge
Advocate-General (Major General Myron C. Cramer), 5 September 1944, in ibid., p. 25.

The office combined the position of Minister for Justice and the head of the judiciary.
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limited. British public opinion would have been very sensitive to the sus-

picion that an accused person had been denied his full defence”.*®

An American judge, Evan J. Wallach, has persuasively demonstrat-
ed that although the Nuremberg rules of procedure and evidence “were
essentially devised by Americans and based on American law”, they were
intentionally amorphous and could thus be “applied to produce fair or un-
fair trials, just or unjust results”.*” According to Wallach, the procedures —
deriving from the military commissions — were strategically designed to
“deny defendants charged in war crimes trials the advantages of Anglo-
American evidentiary and procedural rules”.*® Writing after the trial and
placing the Nuremberg IMT within the context of his experience prose-
cuting the Ex parte Quirin trial, the American member, Francis Biddle
stated that “all standards of justice required some measure of trial even
where ‘political” methods are used”.*’

The contemporary view after the event, however, was naturally
more anodyne. Jackson, in his 1947 report, observed: “The four nations
whose delegates sat down at London to reconcile their conflicting views
represented the maximum divergence in legal concepts and traditions like-
ly to be found among occidental nations”. According to him, the resulting
compromise was that features of both systems “were amalgamated to
safeguard both the rights of the defendants and the interests of society”.*’
Jackson, however, did not refer to the American desire to use the laxer
evidentiary standards of military commissions. But he did write of his dif-
ficulty in even describing the “chief ideological conflicts that perplexed
the London Conference”. The two conflicting fundamental concepts were

3 The Arguments for Summary Process Against Hitler and Co, prepared by the Lord Chan-

cellor (Simon), 16 April 1945, in Smith, 1982, p. 27, see supra note 19.

37 Evan J. Wallach, “The Procedural and Evidentiary Rules of the Post-World War Il War
Crimes Trials: Did They Provide an Outline for International Legal Procedure?”, in Co-
lumbia Journal of Transnational Law, 1999, vol. 37, p. 853.

Ibid., p. 857, referring to Roosevelt’s executive order, Proclamation 2561, establishing the
military commission (p. 854, fn. 11). The evidence the commission should admit ought to
“have probative value to a reasonable man. The concurrence of at least two-thirds of the
members present shall be necessary for a conviction or sentence”.

38

3 Francis Biddle, “The Niirnberg Trial”, in Proceedings of the American Philosophical Soci-

ety, 1947, vol. 91, no. 3, pp. 294-302, reprinted in Guénaél Mettraux (ed.), Perspectives on
the Nuremberg Trial, Oxford University Press, Oxford, 2008, p. 201.

40" In the Preface to Jackson Report, pp. v, viii, see supra note 11.
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“one as to the relation between a court and the government which estab-
lishes it; the other as to the nature of the criminal process”.

In Jackson’s view, the differences with the Soviets were explicable
by an essential authoritarianism lying at the heart of its legal system. The
Soviet delegation considered that the Tribunal should be bound by the
view of the Moscow Declaration, declaring that the Nazi captives were
criminals and thus guilty and the only consideration should be punish-
ment.*' But he did not add that until well into 1945 this was also official
British policy. Nor did he concede that the Soviets and Americans were
actually not that far apart. During the negotiations, the chief Soviet nego-
tiator, and thereafter IMT member, Major General lona Nikitchenko, can-
didly stated: “There is no suggestion on the part of the Soviet Delegation
to apply the whole Soviet system to the trial of war criminals. We should
aim to simplify procedure and to facilitate the work of the courts”.*> The
Americans were themselves attempting to do just this by proposing using
the procedures of their own military commissions.

Jackson’s report also has to be viewed in the context of the onset of
the Cold War and the increasing ideological differences between the West
and the Soviet Union. His alarm, however, was justified insofar as it con-
cerned the Soviet views on judicial impartiality. As Nikitchenko frankly
explained: “the Soviet Delegation considers that there is no necessity in
trials of this sort to accept the principle that the judge is a completely dis-
interested party with no previous knowledge of the case”.*’ He also fa-
mously and bluntly said, regarding the “character of the trial”:

We are not dealing here with the usual type of case where it
is a question of robbery, or murder, or petty offenses. We are

4" Robert H. Jackson, “Nuremberg in Retrospect: Legal Answer to International Lawless-

ness”, American Bar Association Journal, 1949, vol. 35, pp. 813—16 and 881-87. See also
Telford Taylor, “The Nuremberg Trials”, in Mettraux, 2008, p. 382, supra note 39.
Jackson Report, p. 79, see supra note 11.

B 1bid., p- 105. Minutes of conference session, 29 June 1945, id., p. 106:

The prosecution would assist the judge, and there would be no question
that the judge has the character of an impartial person. Only rules of
fair trial must, of course, apply because years and centuries will pass
and it will be to posterity to examine these trials and to decide whether
the persons who drew up the rules of the court and carried out the trials
did execute their task with fairness and with justice but subject to giv-
ing the accused an opportunity for defense to that extent. The whole
idea is to secure quick and just punishment for the crime.

42
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dealing here with the chief war criminals who have already
been convicted and whose conviction has been already an-
nounced by both the Moscow and Crimea declarations by the
heads of the governments, and those declarations both de-
clare to carry out immediately just punishment for the of-
fenses which have been committed.*

The evolution of the IMT’s procedures — from the American and
British perspective as shown in their internal documents — is more reveal-
ing than the accounts written afterwards by some of the participants. As
described, neither wanted the Tribunal to use the exclusionary rules, typi-
cal to their own criminal justice systems, which could interfere with their
objective of a swift trial followed by rapid punishment. But to satisfy the
most fundamental precepts of due process — and the public and historical
perspective of the semblance of a fair trial such as those alluded to by Si-
mon — the various drafts of the London Charter included sections devoted
to the rights of the defendants.*

International human rights law standards, however, were then
sparse. The minimum standards applied at the Nuremberg and Tokyo Tri-
als apparently derived from those “applicable to the treatment of aliens,
which had at their root a basic standard of justice” — namely a fair trial
before an impartial tribunal and without unreasonable delay. Otherwise,
under American law, this would amount to cruel or unusual punishment
or unfair discrimination.*®

The compromise between the common law and civil law — and in-
ternally, between the common law criminal justice system and that of mil-
itary commissions — was the IMT Charter, which like the later ICTY,
ICTR, Special Court for Sierra Leone (‘SCSL’) and ICC Statutes, estab-
lished a hybrid system combining procedural and substantive laws but
using adversarial proceedings with nominally independent prosecutors.*’

“ During the negotiations on 29 June 1945, ibid., pp. 104-5.

45 See the various drafts within the American government and military, in Smith, 1982, supra

note 19; and the drafts proposed by the Americans at San Francisco: American Draft of
Definitive Proposal, Presented to Foreign Ministers at San Francisco, April 1945, in Jack-

son Report, p. 22, see supra note 11.

4 Neil Boister and Robert Cryer, The Tokyo International Military Tribunal: A Reappraisal,

Oxford University Press, Oxford, 2008, pp. 74-75.

47 At least, theoretically, once appointed.
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A key consequence of this was achieving maximum public transparency
during a public trial.

But while giving the all-important appearance of an impartial judi-
cial process, it also permitted the trial to utilise procedures far less favour-
able to the defence than Anglo-American domestic or military procedural
law would have permitted. A contemporary commentator — sceptical of
the precedent of the Nuremberg judgment and whether international crim-
inal law actually existed — nonetheless observed that the “successful com-
bination of the accusatory and inquisitorial systems, and of Anglo-Saxon
with Continental rules of criminal procedure in the Charter and during the
trial are pointers to the more constructive aspects of the matter”.** Anoth-
er observer, but viewing it from the Soviet perspective 50 years later,
concluded that given the

assorted complexities, the outcome was an impressive tribute
to how much such collaboration among the great powers can
achieve when their interests happen to coincide and the dra-
matic effects that a collective bid by them will inevitabl;/
have on pivotal institutions of international law and policy.*

Substantively, between the conclusion of the IMTFE trial in 1947
and the establishment of the ICTY in 1993, the two most relevant devel-
opments were the General Assembly’s 1953 Revised Draft Statute for an
International Criminal Court and 1954 Draft Code of Offences against the
Peace and Security of Mankind,” and the work of the International Law
Commission (‘ILC’) — commencing in 1982 — on completing these draft
statutes.”’ These were, however, incomplete in 1993 when the crisis in the
conflicts in the former Yugoslavia led to the establishment of the ICTY.*?

8 Georg Schwarzenberger, “The Judgment of Nuremberg”, in Tulane Law Review, 1947,

vol. 21, pp. 329-61, reprinted in Mettraux, 2008, p. 188, see supra note 39.

4 Ginsburgs, 1996, p. 124, see supra note 26.

%0 Revised Draft Statute for an International Criminal Court (Annex to the Report of the

Committee on International Criminal Jurisdiction, 20 August 1953), UN General Assem-
bly Official Records, 9th sess., supp. no. 12, at 21, UN doc. A/2645 (1954) (‘1953 Revised
Draft Statute for an ICC’); ILC, Draft Code of Offences against the Peace and Security of
Mankind with commentaries, adopted at sixth session, 1954, Yearbook of the International
Law Commission, 1954, vol. 11, pp. 149-52 (https://www.legal-tools.org/doc/80a02d/).

For a general historical chronology, see Bassiouni, 2005, pp. 26-36, supra note 12.
32 The ILC draft was produced in 1996, Draft Code of Offences against the Peace and Securi-

ty of Mankind, 6 May—26 July 1996, Report of the International Law Commission on the
Work of its Forty-eighth Session, UN GAOR, supp. no. 10, UN doc. A/51/10, 1996. Its
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2.4. Establishment of the ICTY: The First Internationalised
Criminal Tribunal since Tokyo

One basic distinction between the Nuremberg negotiations and those es-
tablishing the modern courts and tribunals is that unlike those engaged in
the multilateral consultations for, say, the ICTY and then the ICC, the pre-
Nuremberg negotiators and decision-makers were the sole (but collective)
initiator and decision-maker. And, added to that, they shared common
aims including even debating who would be the potential defendants.>

In the 1990s the Statutes of the ICTY and ICTR resulted from nego-
tiations in New York at the level of the 15 members of the UN Security
Council. The UN, in 1992, and with great difficulty, had established two
fact-finding missions to the former Yugoslavia, one of the UN High
Commission on Human Rights’ Special Rapporteur, Tadeusz Ma-
zowiecki, and the other of a Commission of Experts established by the
Security Council.”* Geopolitically, in 1993 four of the permanent mem-

Draft Statute for an International Criminal Court was presented to the General Assembly
in 1994, Report of the International Law Commission on the Work of its Forty-sixth ses-
sion, 2 May—22 July 1994, UN GAOR, 49th sess., supp. no. 10, UN doc. A/49/10 (1994),
Yearbook of the International Law Commission, 1994, vol. 1 (part 2) (‘1994 Draft Statute
for ICC’) (https://www.legal-tools.org/doc/17ad09/).

International Conference on Military Trials, London, 1945, Illustrative Draft of Indict-
ment, Submitted by British Delegation, July 17, 1945, Draft list of defendants and indict-
ment. Goring, Hess, Ribbentrop, Ley, Keitel, Kaltenbrunner, Rosenberg, Hans Frank,
Frick and Streicher, in Jackson Report, p. 259, see supra note 11. See also, Summary Rec-
ord of Two Informal Gatherings of British and American Delegations June 21 and 24,
1945, where the British Attorney General proposed the names of potential defendants to
the Americans, id., p. 69.

5% United Nations Security Council, resolution 780 (1992), adopted 6 October 1992, UN doc.
S/Res/780 (1992). UN High Commission on Human Rights, resolution of 14 August 1992,
1992/S-1/1. Security Council Provisional Verbatim Record, 6 October 1992, UN doc.
S/PV/3119. UN High Commission on Human Rights, Situation of Human Rights in the
Territory of the former Yugoslavia, Fifth Periodic Report submitted by Mr. Tadeusz Ma-
zowiecki, Special Rapporteur, 17 November 1993, E/CN.4/1994/47. Security Council, Fi-
nal Report of the Commission of Experts Established Pursuant to Security Council Resolu-
tion 780 (1992), 27 May 1994, UN doc. S/1994/674 (https://www.legal-
tools.org/doc/4eb957/). Virginia Morris and Michael P. Scharf, An Insider’s Guide to the
International Criminal Tribunal for the Former Yugoslavia: A Documentary History and
Analysis, vol. 1, Transnational Publishers, Ardsley, NY, 1995, p. 25 describe the negotia-
tions as “particularly acrimonious”. For an account of the political obstacles facing the
Human Right Commission’s work, see Michael P. Scharf, “Bassiouni and the 780 Com-
mission”, in Leila Nadya Sadat and Michael P. Scharf (ed.), The Theory and Practice of
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bers of the Security Council had some form of involvement in the con-
flicts occurring on the territory of the former Yugoslavia, including
providing support to differing combatants.”> While sharing the aim of
ending the conflicts, their strategic aims in the Balkans, during and after
the conflicts, differed.

The road to resolution 808 (1993) establishing the ICTY in Febru-
ary 1993 was impossibly politicised.’® France sponsored the actual resolu-
tion establishing the Tribunal,”’ and it was unanimously adopted.’® Two
options were advocated: a draft convention, proposed by Sweden and
based on a Commission on Security and Cooperation in Europe (‘CSCE’)
report;”’ and a tribunal established by the Security Council under Chapter
VII of the UN Charter. That same month Italy, France and Sweden sub-
mitted to the Secretary-General draft statutes for a tribunal.

The French draft statute proposed a Commission for Investigation
and Prosecution of five members, charged with continuing the investiga-
tions of the two UN fact-finding bodies, and, after terminating the investi-

International Criminal Law: Essays in Honor of M. Cherif Bassiouni, Martinus Nijhoff,
Leiden, 2008, pp. 269—-84.

This included material and financial support. For an account of some of this and the role of
the various Security Council members in the conflict in Bosnia and Herzegovina, see, for
example, Brendan Simms, Unfinest Hour: Britain and the Destruction of Bosnia, Penguin,
London, 2002.

See generally, Michael P. Scharf, Balkan Justice: The Story Behind the First International
War Crimes Trial since Nuremberg, Carolina Academic Press, Durham, NC, 1997, pp. 51—
74. See also Pierre Hazan, Justice in a Time of War: The True Story Behind the Interna-
tional Criminal Tribunal for the Former Yugoslavia, Texas A&M University Press, Aus-
tin, 2004, pp. 2642, originally published as La Justice face a la guerre: de Nuremberg a
La Haye, Stock, Paris, 2000.

Having surprised the Americans by producing a draft statute based upon the report of a
committee of French jurists; see Scharf, 1997, pp. 52-53, supra note 56. S/25266, Letter
dated 10 February 1992 from the Permanent Representative of France to the United Na-
tions addressed to the Secretary-General. The Foreign Ministers of both Germany and
France had proposed at the London Conference of 26 August 1992 the establishment of an
international criminal court to try the crimes being committed in the conflict, see United
Nations, The Path to The Hague: Selected Documents on the Origins of the ICTY. Le che-
min vers La Haye: Sélection de documents sur les origins du TPIY, United Nations Inter-
national Criminal Tribunal for the former Yugoslavia, New York, 1995, pp. 3949, includ-
ing the conference’s “Specific decisions at the London Conference”, 27 August 1992.
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8 Security Council Provisional Verbatim Record, 3175th meeting, held at Headquarters,

New York, on Monday, UN doc. S/PV.3175, 22 February 1993, pp. 8-11.
Letter dated 18 February 1993 from the Permanent Representative of Sweden to the United
Nations addressed to the Secretary-General, UN doc. S/25307.
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gation, would either decide there were no grounds for prosecution or
commit the suspect to the tribunal or a national court.® It did not suggest
how the proceedings would be regulated, other than by reference to the
fair rights of the defence set out in the International Covenant on Civil
and Political Rights, and that it should be before five judges and two sur-
rogate judges.

Italy had proposed a prosecutor’s office of precisely 36 persons, of
whom four were to be appointed by the judges. It would itself investigate,
but NGOs could submit “documented denunciations” to it.®’ Under Prin-
ciples of Proceedings the draft referred to the right of an accused person
to question “witnesses for the prosecution”®® (from which an adversarial
process could be inferred). The court would also adopt its own rules of
procedure. The Swedish proposal supported a procuracy, which would be
independent of the court and would investigate and prosecute suspects.®
This too presupposed an adversarial model of proceedings.

Following the passage of resolution 808, the UN’s Office of Legal
Affairs had a mere 60 days to draft a statute,** a limitation described by
one of its principal drafters as not leaving much time for reflection, and
“certainly not on certain ‘long-term’ aspects of the Tribunal’s work”.®
Over these 60 days the drafting team reviewed submissions from 30 gov-
ernments, 10 NGOs, committees of legal experts, the International Com-
mittee of the Red Cross and the CSCE.*®

80 Report of the Committee of French Jurists, Submitted by France, 10 February 1993, UN

doc. S/25266, p. 57.

Letter dated 17 February 1993 from the Permanent Representative of Italy to the United
Nations addressed to the Secretary-General, Art. 9, Draft Statute, 17 February 1993, UN
doc. S/25300, p. 5.

82 Ibid., Art. 11(1)(f), Draft Statute, p. 6.

83 Letter dated 17 February 1993 from the Permanent Representative of Sweden to the United
Nations addressed to the Secretary-General, 18 February 1993, UN doc. S/25307, p. 11.

The Secretary-General was requested to provide a report including specific proposals and
options for the effective and expeditious implementation of the decision to establish the
Tribunal. The report was submitted on 3 May 1993. United Nations Security Council, Re-
port of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808
(1993), and Add. 1, UN doc. S/25704, 3 May 1993, (‘Secretary-General’s Report on Reso-
lution 808°) (https://www.legal-tools.org/doc/c12981/).

Larry D. Johnson, “Ten Years Later: Reflections on the Drafting”, in Journal of Interna-
tional Criminal Justice, 2004, vol. 2, no. 2, p. 371.

1bid. The article incorrectly refers to the CSCE (Commission on Security and Cooperation
in Europe) as the OSCE (Organization for Security and Co-operation in Europe). Draft
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Compared to drafting the London Agreement and IMT Charter in
1945, this consultation was wide and open. But it was during this 60-day
period that the Americans submitted their own draft statute to the Secre-
tary-General.®’ It differed from the other proposals and drew heavily, both
structurally and procedurally, upon the Nuremberg and Tokyo precedent.
The Office of Legal Affairs accepted most of the American proposals and
then based its draft statute substantially upon the US model, with its Nu-
remberg and Tokyo antecedents.®® Specifically, the American proposals
on the general organisation of the Tribunal, the rights of the accused,
double jeopardy, the standard for appeal and listing rape as a war crime
were accepted by the drafters.”” Under the draft statute, the prosecutor
was an independent organ of the Tribunal charged with both investigating
and prosecuting cases, but was to be appointed by the Security Council.
The Secretary-General then submitted this draft statute to the Security
Council.”

The draft statute, however, was not necessarily supported by all Se-
curity Council members. But rather than opening the draft to modifica-
tion, the United States apparently persuaded its three former Second
World War allies to make statements, interpreting various provisions,
when voting on the implementing resolution 827 (1993).”' Whether the
states that proposed or supported the Tribunal’s establishment actually
wanted it to function is a different issue. According to an American in-

statutes were received from Egypt, Iran, Malaysia, Pakistan, Saudi Arabia, Senegal and
Turkey (jointly), the Russian Federation, the United States and the Netherlands. See Vir-
ginia Morris and Michael P. Scharf, An Insider’s Guide to the International Criminal Tri-
bunal for the Former Yugoslavia: A Documentary History and Analysis, vol. 2, Transna-
tional Publishers, Ardsley, NY, 1995.

Letter dated 12 April 1993 from the Permanent Representative of the United States of
America to the United Nations addressed to the Secretary-General, UN doc. S/25575, 12
April.

According to Scharf, 1997, p. 62, see supra note 56, the US later tried to codify their inter-
pretive attempts into the ICTY’s Rules of Procedure and Evidence, but this was rejected
by the judges.

Ibid., pp. 55-56. Secretary-General’s Report on Resolution 808, see supra note 64.
Secretary-General’s Report on Resolution 808, see supra note 64.
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70

"' Morris and Scharf, vol. 1, 1995, pp- 33-34, see supra note 54. See Security Council Provi-

sional Verbatim Record of the 3217th meeting, New York, 25 May 1993, UN doc.
S/PV.3217.
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volved in negotiating the statute, some permanent Security Council mem-
bers never considered that it was supposed to work.”

Straight after its establishment, the ICTY faced massive problems
in funding and gaining international support and confidence.”” While the
newly elected US President Bill Clinton took the view that the Tribunal’s
effective operation should be “a United Nations priority”, both the UK
and France were concerned about trials interfering with the peace settle-
ment. The Chinese had reservations about the precedent, while Russia
was uncomfortable with trying its historical allies, the Serbs.”

Between 1993 and 2009, the ICTY Statute was amended nine times
by Security Council resolutions. The ICTY and ICTR’s Rules of Proce-
dure and Evidence, by contrast, are judicial creatures, and were modified
many times.”

The Rome Statute of the International Criminal Court and its Rules
of Procedure and Evidence, as noted above, resulted from years of open
diplomatic negotiations, most particularly from 1995 to 1998 for the Stat-
ute, and in 1999 and 2000 for the Rules. The drafting commencement
point was with the ILC 1994 report on a Draft Code for an International
Criminal Court and 1996 report on a Draft Code of Crimes against the
Peace and Security of Mankind.”® The negotiations involved NGOs, inter-
governmental organisations and international institutions.”’ Despite this,

72 According to an opinion editorial, Michael Scharf, “Indicted for war crimes, then what?”

in Washington Post, 3 October 1999, p. BO1, wrote that within the US government it was
perceived as a public relations device and a potentially useful policy tool, while the Rus-

sians wanted no more than a Potemkin court.

3 Generally, see, Richard Goldstone, For Humanity: Reflections of a War Crimes Investiga-

tor, Yale University Press, New Haven, NJ, 2000.

Scharf, 1997, p. xv, see supra note 56.

Revision 50 of the Rules of Procedure and Evidence of the International Criminal Tribunal
for the former Yugoslavia was adopted on 8 July 2015, 1T/32/Rev.50.

1994 Draft Statute for ICC, see supra note 52. Draft Code of Crimes against the Peace and
Security of Mankind, with Commentaries, 1996, Yearbook of the International Law Com-
mission, 1996, vol. 11, part two, pp. 17-56 (‘1996 Draft Code of Crimes against the Peace
and Security’).

74
75

76

7 During the negotiations, many NGOs, and in particular the Coalition for an International

Criminal Court, played an important part in the process, especially in submitting expert
NGO papers, lobbying and meeting State delegates; see M. Cherif Bassiouni, Introduction
to International Criminal Law, Transnational Publishers, Ardsley, NY, 2003, pp. 458—59.
Some 238 NGOs participated and played a significant role; see M. Cherif Bassiouni, “Ne-
gotiating the Treaty of Rome on the Establishment of an International Criminal Court”, in
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the negotiations at the Rome Conference in June and July 1998 proceeded
with speed, and resulted in the adoption of a statute for an international
criminal court.

The Extraordinary Chambers in the Courts of Cambodia (‘ECCC’),
the SCSL and the Special Tribunal for Lebanon (‘STL’) — the products of
international agreements between concerned states and the United Na-
tions, after the passage of relevant Security Council resolutions — effec-
tively rode on the backs of these “predecessors” by borrowing heavily
from their statutory instruments.

2.5. Structural Similarities between the IMT and IMTFE and
Modern International Criminal Courts and Tribunals

The modern international criminal courts and tribunals have maintained
the basic structural model used in the post-Second World War tribunals of
a judicial chamber, a registry and prosecutor’s office contained within the
same institution. Jurisdiction and primacy, international co-operation and
the seat of the institution can also fall into this category.

2.5.1. The Judicial Chamber

The concept of panels of international judges hearing international matters
was not novel in 1945. But it was without precedent in international crim-
inal trials. The idea of panels of judges of different nationalities — with no
more than one of a particular nationality — trying international criminal
cases originated at Nuremberg and Tokyo. And, with variations in the
modern hybrid courts and tribunals, it continues.

Germany was divided into four zones in 1945 and the four occupy-
ing Allies had established the IMT. Each therefore got to appoint a mem-
ber (a judge) and an alternate to the Tribunal.”® The Charter specified that
the Tribunal members were to choose their own presiding judge.” The

Cornell International Law Journal, 1999, vol. 32, no. 3, p. 455. See also, generally, Bene-
detti e al., 2013, pp. 114-16, supra note 12.
IMT Charter, Art. 3, see supra note 27: “Each Signatory may replace its members of the
Tribunal or his alternate for reasons of health or for other good reasons, except that no re-
placement may take place during a Trial, other than by an alternate”.
" Ibid., Art. 4(b):

The members of the Tribunal shall, before any trial begins, agree

among themselves upon the selection from their number of a President,
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British and Americans opposed a Soviet judge presiding over the Trial,*
and the judges chose the British judge, Lord Justice Geoffrey Lawrence,
to preside.81 The Soviet member, Nikitchenko, however, presided at the
first session of the Tribunal in Berlin. The judges also required interpreta-
tion to communicate.™

At Tokyo, by contrast, the Supreme Commander for the Allied
Powers, General Douglas MacArthur, appointed the prosecutor, and —
from a list proposed by the signatories to the instrument of surrender — 11
judges. He was even allowed to choose the presiding judge of the trial
chamber,* and duly appointed an Australian High Court Judge, William
Webb, as the President.>

and the President shall hold office during the trial, or as may otherwise
be agreed by a vote of not less than three members. The principle of ro-
tation of presidency for successive trials is agreed. If, however, a ses-
sion of the Tribunal takes place on the territory of one of the four Sig-
natories, the representative of that Signatory on the Tribunal shall pre-
side.

80 Anne Tusa and John Tusa, The Nuremberg Trial, Skyhorse, London 2010, p. 111.

81 Biddle wanted to preside but Jackson and the American Office of Strategic Services’
(‘OSS’) chief General William J. Donovan opposed this on the basis that the Americans
had already picked a trial site in their zone, Nuremberg, and had provided most of the de-
fendants. Jackson then convinced Biddle to support Lawrence for the presidency with
French support. Joseph E. Persico, Nuremberg: Infamy on Trial, Penguin, London, 1994,
pp. 76-78. The OSS, 1942-1945, was the predecessor of the Central Intelligence Agency.

8 Geoffrey Lawrence (Lord Oaksey), “The Nuremberg Trial”, in International Affairs, 1947,
vol. 23, no. 2, pp. 151-59, reprinted in Mettraux, 2008, p. 298, see supra note 39. Law-
rence explained that neither the Russian nor French judges spoke English and interpreta-
tion was required. Presumably implicit is that Lawrence, for his part, spoke neither French
nor Russian.

8 IMTFE Charter, Art. 2, see supra note 6:

Members. The Tribunal shall consist of not less than six members nor

more than eleven members, appointed by the Supreme Commander for

the Allied Powers from the names submitted by the Signatories to the

Instrument of Surrender, India, and the Commonwealth of the Philip-

pines.
Id., Art. 3: “Officers and Secretariat. (a) President. The Supreme Commander for the Al-
lied Powers shall appoint a Member to be President of the Tribunal”.

8 Webb, the Chief Justice of Queensland, had headed the Australian War Crimes Board of
Inquiry, which inquired into Japanese crimes committed in Papua New Guinea during the
war. See Boister and Cryer, 2008, p. 82, supra note 46, for a critique of his appointment,
qualifications, experience, competence and performance.
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The difference between Nuremberg and Tokyo can be explained by
the circumstances of the drafting of their respective Charters. Whereas the
IMT Charter was an agreement between the four Allies, the IMTFE Char-
ter was issued by MacArthur under the authority of the Allied powers the
Japanese had surrendered to on 2 September 1945.% Three Allies at Nu-
remberg would not have consented to allowing one Ally to select the
President of the Tribunal.

At Nuremberg, the Soviets had proposed that the Control Council
appoint the judges.® Today, that would be considered an unthinkable in-
trusion into judicial independence. International criminal judges are now
either appointed after an interview process, or elected by the United Na-
tions General Assembly (after the Security Council has presented a
shortlist of candidates) or the ICC’s Assembly of States Parties. As at Nu-
remberg (but not Tokyo), the judges of all modern courts also elect their
own presiding judges, presidents and vice-presidents, with the exception
of the ECCC where Cambodia’s Supreme Council of the Magistracy ap-
points the presiding judges of each chamber. And panels of judges of
mixed nationality endure. And, likewise as at Nuremberg and Tokyo, ju-
dicial appointments to hybrid bodies are made by a centralised authority,
for example, at the ECCC and the STL by the United Nations’ Secretary-
General and at the SCSL by the Secretary-General and the government of
Sierra Leone.

Alternate judges in international criminal proceedings also originat-
ed at Nuremberg. Recognising the possible length of trials, the IMT Char-
ter (but not the IMTFE Charter)®’ also allowed for alternative judges, as
do the modern courts and tribunals, for example, in the ICC Statute.®®
These were not in the ICTY Statute, but the ICTY Rules, which from the

85 Australia, Canada, China, France, the Netherlands, New Zealand, the Soviet Union, the

United States and the United Kingdom. To these were joined India (then a British colony),
and the Commonwealth of the Philippines (at the time under the sovereignty of the United
States).

86 Ginsburgs, 1996, p. 100, see supra note 26.

87 According to Boister and Cryer, 2008, p. 81, see supra note 46, for reasons of insufficient

accommodation and transport.
8 Rome Statute of the International Criminal Court, 17 July 1998, in force 1 July 2001, Art.
74(1) (‘ICC Statute’) (http://www.legal-tools.org/doc/7b9af9/).
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outset allowed the appointment of a replacement or substitute judge, were
eventually amended to allow reserve judges to sit in trials.*

The ICTY Statute departs from the Statute of the International
Court of Justice (‘ICJ’) in having four-year terms for judges, instead of
nine. The UN Secretary-General appoints its Registrar. The election of
judges is by the General Assembly after the Security Council has sent it a
shortlist of candidates. The ICC judges are elected by its Assembly of
States Parties for nine-year terms, according to a formula involving geog-
raphy, gender and experience.

2.5.2. The Prosecutor

Jackson’s appointment as the chief American prosecutor actually predated
the IMT’s creation. Soon after assuming office in April 1945, and realis-
ing that he had French and Soviet support, Truman agreed to establish a
military tribunal to hold a trial. On 2 May 1945 — a few days before the
war in Europe ended — he issued an executive order appointing Jackson,
an Associate Justice of the US Supreme Court, as chief of counsel before
an International Military Tribunal,

designated to act as the Representative of the United States

and as its Chief of Counsel in preparing and prosecuting

charges of atrocities and war crimes against such of the lead-

ers of the European Axis powers and their principal agents

and accessories as the United States may agree with any of

the United Nations to bring to trial before an international

military tribunal.”’

The idea of having an office of a separate — now “independent” —
prosecutor continues. “Independent” is used in the sense that the prosecu-
tor constitutes a separate organ of the court or tribunal and is not subject

8 Probably for reasons of cost and efficiency; see Johnson, 2004, p. 374, supra note 65.

However, the opposite occurred and in March 2006, following the experience of the trial
of Slobodan Milosevi¢ in which both the presiding judge of the Trial Chamber (shortly af-
ter his resignation) and the accused died during the trial, the judges introduced Rule 15zer
to allow reserve judges to sit. The original Rule 15(E) had allowed a rehearing with a sub-
stitute judge, or a continuation of the trial with the consent of the accused. Rule 15bis(C),
inserted in 2002, allowed the continuation of the trial, with a replacement judge, without
the consent of the accused. Rules of Procedure and Evidence of the International Criminal
Tribunal for the former Yugoslavia, adopted 11 February 1994, 1T/32 (‘ICTY, Rules of
Procedure and Evidence’).

% Smith, 1982, p. 138, see supra note 19.

FICHL Publication Series No. 23 (2015) — page 40



Evolutionary, Revolutionary, or Something More Sinister? How the Nuremberg and
Tokyo Procedures and Rules Continue to Influence International Criminal Law

to direction from states. The Nuremberg model involved dividing shared
prosecuting responsibilities between the four chief prosecutors, with the
IMT Charter providing that “[o]ne or more of the Chief Prosecutors may
take part in the prosecution at each trial”.”' Realising that the Western Al-
lies had custody of the majority of the potential defendants, and wanting
equality in the decision-making, the Soviets had unsuccessfully argued
during the negotiations for collegiality among the four chief counsel.”
The four Nuremberg chief counsel, although separated from the judiciary,
were not independent of their governments. The four were appointed by
and, naturally, greatly assisted by their own states in their work. National
intelligence agencies also “assisted” them with their case selection and
their evidence.” After the indictment was settled, the four chief prosecu-
tors decided that each would present a separate portion of the case, while
dividing among themselves the responsibility for each count.”*

The IMTFE Charter, by contrast, provided that the Supreme Com-
mander was to appoint the chief counsel “responsible for the investigation
and prosecution of charges against war criminals” within the Tribunal’s
jurisdiction. However, any “United Nation with which Japan has been at
war may appoint an Associate Counsel to assist the Chief of Counsel”.”
MacArthur duly appointed a senior American prosecutor as the chief
counsel. The 10 associate prosecutors — each appointed by the other par-
ticipating countries — have been described as a “mixed bag” in terms of
their abilities. The division of responsibilities generally was that the asso-
ciate prosecutors introduced evidence and put the case together while the
chief counsel opened and closed it.”®

o1 IMT Charter, Art. 23, see supra note 27.

92 Ginsburgs, 1996, pp. 97, 100, see supra note 26; Jackson Report, p. 288, see supra note

11.

See, for example, Michael Salter, Nazi War Crimes, US Intelligence and Selective Prose-
cution at Nuremberg: Controversies Regarding the Role of the Office of Strategic Services,
Routledge-Cavendish, London 2007 regarding the role of the OSS in helping American
prosecutors choose some defendants for trial while offering others immunity from prose-
cution. The head of the OSS, Donovan, was a special assistant to Jackson in the months
before trial and attended the negotiations with the Allies in London. See, for example,
Jackson Report, Minutes of Conference Session of 29 June 1945, p. 111, supra note 11.

% Dodd, 1947, p. 193, see supra note 2.

% IMTFE Charter, Art. 8(b), see supra note 6.

% Boister and Cryer, 2008, p. 77, see supra note 46.
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By contrast, both the ICTY and ICTR Statutes®’ specify a single
prosecutor having the discretion to indict “persons responsible for serious
violations of international humanitarian law”. Prosecutorial discretion
survives, but today political interference is expressly forbidden.”®

The modern international prosecutors are appointed by the Secre-
tary-General, or at the ICC elected by its Assembly of States Parties. In
Cambodia, at the ECCC, there are international and national co-
prosecutors. The STL has a prosecutor appointed by the Secretary-
General and a Lebanese deputy prosecutor who is based in Beirut. The
offices of the prosecutors today, just like at Nuremberg and Tokyo, are
the repositories of vast quantities of documents and investigatory material
such as witness statements. As noted above, the American proposal for a
draft ICTY Statute, containing a separate prosecutor, was adopted. More
or less the same model was adopted for the ICC, where he or she may ini-
tiate investigations proprio motu (on their own volition) on the basis of
information on crimes within the jurisdiction of the Court.”

The structural position of the prosecutor as an independent organ of
a court or tribunal originated at Nuremberg, but the mode of appointment
and the notion of independence from states emerged later. Despite this,
high-level international appointments, whether by selection or election,
have undeniable political elements. The appointment of a particular per-
son may of itself influence prosecutorial decision-making, including the
direction of investigations, indictments, charges and other things such as
plea agreements. But the international nature of the appointment makes
this unavoidable. This notion of independence, however, is preferable to
the practice in states where prosecutors are subject to ministerial or politi-
cal directive or intervention.

7 Statute of the International Tribunal for Rwanda, adopted 8 November 1994 by resolution

955, Art. 15 (‘ICTR Statute’) (http://www.legal-tools.org/doc/8732d6/); Statute of the In-
ternational Tribunal for the former Yugoslavia, adopted 25 May 1993 by resolution 827,
Art. 16 (‘ICTY Statute’) (https://www.legal-tools.org/doc/b4163b/).

For example, ICTY Statute, Art. 22, see supra note 97; ICC Statute, Art. 42(1), see supra
note 88: “A member of the Office shall not seek or act on instructions from any external
source”.

ICC Statute, Art. 15(1), see supra note 88. The NGOs participating at the Rome Confer-
ence were particularly persuasive in convincing the Conference to adopt a Statute with an
independent prosecutor who is not subject to judicial oversight; see Benedetti et al., 2013,
p. 165, supra note 12.
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2.5.3. Jurisdiction: Primacy or Concurrent Jurisdiction

The fundamental structural issue of whether an international tribunal has
primacy or concurrent jurisdiction also has its roots in the Nuremberg
IMT. Germany, in 1945 and 1946, was under the control of the four occu-
pying powers; Japan was under the control of the Supreme Commander
for the Allied Powers. In Germany, war crimes trials could be held in any
of the four zones, according to whatever procedure the individual occupy-
ing power decided to use. The joint trial, at Nuremberg, was thus in effect
an experiment in a form of internationalised justice. The option of holding
many, many war crimes trials in the different zones raised the issue of
case selection at the Nuremberg IMT — where, due to the nature of the
compromise reached, the result could not be guaranteed. Neither could the
selection of judges, prosecutors and defence lawyers. This also raised the
issue of a zonal retrial for the same crimes.

The IMT Charter effectively provided for the Nuremberg Tribunal
to have concurrent jurisdiction with the four occupying powers over any
crimes committed, but with implicit primacy, in seemingly requiring the
IMT — before a trial could occur in a zone — to first have a group or organ-
isation declared criminal.'” The same issue persists today, namely of the
investigation into and the trial by national authorities of crimes within the
jurisdiction of the international body. The international body will inevita-
bly have a smaller case docket, meaning that its jurisdiction — to cover the
field of potential criminality — must overlap with that of national bodies.
But at the same time, to assert its international and thus symbolic im-

100 IMT Charter, Art. 10, see supra note 27:

In cases where a group or organization is declared criminal by the Tri-
bunal, the competent national authority of any Signatory shall have the
right to bring individual to trial for membership therein before national,
military or occupation courts. In any such case the criminal nature of
the group or organization is considered proved and shall not be ques-
tioned.

Id., Art. 11:

Any person convicted by the Tribunal may be charged before a nation-
al, military or occupation court, referred to in Article 10 of this Charter,
with a crime other than of membership in a criminal group or organiza-
tion and such court may, after convicting him, impose upon him pun-
ishment independent of and additional to the punishment imposed by
the Tribunal for participation in the criminal activities of such group or
organization.
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portance it must have primacy. This model has been followed by the IC-
TY, ICTR, SCSL and STL Statutes which each permit concurrent juris-
diction but with conditional primacy. The ICC, by contrast, has “comple-
mentarity” as its keystone, meaning that the ICC will defer to national
proceedings for the same or substantially similar criminal conduct unless
it is shown that the state is unwilling or genuinely unable to investigate or
prosecute itself.'"!

The principle of ne bis in idem, or double jeopardy, did not seem to
occupy the minds of those drafting the IMT Charter or its Rules.'”? The
sole like provision at Nuremberg related to a trial for membership of a
criminal group or organisation. Otherwise, there was no specific bar to
retry an accused for a crime on which he had already been tried at Nu-
remberg. The original Rules of the ICTY, however, explicitly provided
for ne bis in idem — but as another state could still put an acquitted or
convicted accused on trial for the same crime it was only effective before
the ICTY.'”

2.5.4. Languages

Another innovation from Nuremberg was the strict requirement about the
use of languages at the trial. Of course, at Nuremberg the proceedings
were occurring symbolically in the city of the grand Nazi rallies of the
1930s and were being widely disseminated in the media, and particularly
in Germany itself. There was a public relations imperative — or what
would now be more neutrally termed “outreach” — in ensuring that the
German population understood what was going on.'®* At Nuremberg,

101 1CC Statute, Arts. 17(1)(b), 18(3).

12 Prosecuting a defendant more than once for the same offence, act or facts.

103 United Nations General Assembly, Universal Declaration of Human Rights, 10 December

1948, Art. 11(2) (‘Universal Declaration of Human Rights’) (https:/www.legal-
tools.org/doc/de5d83/): “No one shall be held guilty of any penal offence on account of
any act or omission which did not constitute a penal offence, under national or internation-
al law, at the time when it was committed. Nor shall a heavier penalty be imposed than the
one that was applicable at the time the penal offence was committed”. ICTY, Rules of Pro-

cedure and Evidence, Rule 13, see supra note 89.

104 Justice Jackson, Minutes of conference session of July 13, 1945, in Jackson Report, p. 213,

see supra note 11:
There are many people who will want to attend — military men from all
parts. We have communications to set up. The press are going to want
to know about this. The public is interested. There will be at least 200
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therefore, four languages were used — English, Russian, French and Ger-
man. At Tokyo, there were two — English and Japanese.'” By the 1990s
the official languages of the first two ad hoc UN Tribunals were English
and French; the ICC, by contrast, has six official languages — those of the
United Nations, but two working languages, English and French.'® The
ECCC has English, French and Khmer; the STL has English, French and
Arabic; and the SCSL has English. The ICTY and ICTR, as UN ad hoc
Tribunals, and to the detriment of both and to the legacy of their work, did
not follow the Nuremberg and Tokyo route by specifying the language of
the participants to the conflict as either an official or a working language.
However, at the ICTY, because the defendants have the right to have the
proceedings and documents translated into a language they understand,
and the proceedings are broadcast live with a short delay, the reality is
that the proceedings occurred in the languages of the former Yugoslavia,
in addition to English and French.

2.5.5. International Requests for Assistance and Co-operation

International requests for assistance and co-operation by an international
criminal tribunal or court were first addressed during the IMT negotia-
tions in London in 1945. The problem arose of defendants being outside
the reach of the authority that was supposed to try them. A form of intra-
Control Council territorial transfer,'”” provided for requests for the trans-
fer of a person in Germany alleged to have committed a crime'® either in
another country or another zone. The zone commander or the government
of the other country could request the arrest and transfer. The zone com-
mander could refuse the request if he believed that the person was wanted
either as a defendant or a witness before the IMT. The Nuremberg and

correspondents for newspapers according to our estimates who will in-

sist on having some place to live and a place to work. That estimate in-

cludes a representation of the presses of the different countries. You

will have representatives of other nations who will want to observe us.
IMTFE Charter, Art. 9(b), see supra note 6: “Language. The trial and related proceedings
shall be conducted in English and in the language of the accused. Translations of docu-
ments and other papers shall be provided as needed and requested”.
ICC Statute, Art. 50(1), see supra note 88: “Official and Working Languages. [...] judge-
ments [...] as well as decisions resolving fundamental issues before the Court, shall be
published in the official languages”.

105

106

Control Council Law No. 10, Art. IV, see supra note 7.
% bid., Art. 1.
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Tokyo prosecutors were responsible for the investigation of the crimes
each was presenting before the Tribunal. But as the four Nuremberg IMT
participant countries had full control over Germany — and a similar situa-
tion existed in Japan — there was less need for state co-operation than to-
day.

Control Council Law No. 10 provided a formula for disposing of
requests by more than one zone or country for the transfer of a person,
other than the IMT, in providing that

[t]he execution of death sentences may be deferred but not to
exceed one month after the sentence has become final when
the Zone Commander concerned has reason to believe that
the testimony of those under sentence would be of value in
the ir}(\)gestigation and trial of crimes within or without his
Zone.

The ICTR and ICTY Statutes dealt with the same issues.''” But
both Statutes are resolutions passed under Chapter VII of the United Na-
tions Charter, thereby obliging all UN member states to co-operate with
the Tribunals. The ICC Statute, by contrast as a treaty, contains a very
complicated and detailed state co-operation regime.''' In essence, state
parties are obliged to comply with the Court’s requests for co-operation,
while non-state parties may be asked to comply, but are not obliged to do
SO.

19" Ibid., Art. T11(5).
1o yory Statute, Art. 29, see supra note 97; ICTR Statute, Art. 28, see supra note 97:
Co-operation and judicial assistance.

1.  States shall co-operate with the International Tribunal in the inves-
tigation and prosecution of persons accused of committing serious
violations of international humanitarian law.

2. States shall comply without undue delay with any request for as-
sistance or an order issued by a Trial Chamber, including, but not
limited to:

(a) the identification and location of persons;

(b) the taking of testimony and the production of evidence;
(c) the service of documents;

(d) the arrest or detention of persons;

(e) the surrender or the transfer of the accused to the Internation-
al Tribunal.

" ICC Statute, Part 9, International Cooperation and Judicial Assistance, Arts. 86—102, see
supra note 88.
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2.5.6. Seat of the Tribunal

The structural issue of the seat of the court or tribunal, for practical and
symbolic reasons, is also important to an international body. The IMT and
IMTFE Charters specified the location of their seats, but not where their
functions were to be exercised.''” The Soviets wanted the seat to be in
Berlin, the others in Nuremberg. The compromise specified that Berlin
was the Tribunal’s seat, where its first session was held, but that the trial
would be held in the Palace of Justice in Nuremberg (in the American
zone). The Nuremberg and Tokyo model of locating the proceedings in
the country where the crimes occurred has been followed wherever per-
mitted by security, such as the SCSL in Freetown, Sierra Leone.'" The
ICC, as a permanent institution with potentially global jurisdiction, falls
into a different category.'"*

2.5.7. Procedural Similarities

The list of procedural similarities between the 1940s tribunals and those
of the modern era is long. It includes:

the manner of adopting the rules of procedure and evidence,
an adversarial trial,

the pre-trial and investigation phase,

the indictment,

trial procedures including the order of presenting evidence,
pre-trial motions,

judicial powers during the trial,

"2 IMTFE Charter, Art. 14, see supra note 6: “The first trial will be held at Tokyo and any
subsequent trials will be held at such places as the Tribunal decided”.

The ICTY was situated in The Hague, the Netherlands, since it was impossible in 1993 to
locate the Tribunal in the countries most afflicted by the conflict, that is, the Federal Re-
public of Yugoslavia, Bosnia and Herzegovina or Croatia, as the conflict was ongoing. The
STL was located in Leidschendam, the Netherlands for security reasons, and the trial (and
appeal) of one accused at the SCSL, the former Liberian President, Charles Taylor, was al-
so held there, although all other SCSL proceedings were held in Freetown, Sierra Leone.
The seat of the ICTR was in Arusha, Tanzania, for similar reasons, but additionally, the
Rwandan government had opposed the Tribunal’s establishment and the Security Council
effectively imposed the tribunal. The ECCC as a Cambodian hybrid court chambers is sit-
uated near Phnom Penh, the Cambodian capital.

113

14 ts seat is in The Hague, the Netherlands, but it may sit elsewhere “whenever it considers it

desirable”; ICC Statute, Art. 2, see supra note 88.
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pleas of guilty,

the need for a fair and expeditious trial,

the test for admitting evidence,

judicial notice and adjudicated facts,

the role of witnesses at trial,

testimony of defendants, and

reasoned judgments and allowing dissenting and separate
opinions.

Despite these similarities, one ICTY Judge considered that one rea-
son “why Nuremberg could not be cloned” was because the Allies provid-
ed the IMT and IMTFE with “shockingly little guidance in the way of
procedure”.!'> But while the modern rules are far more detailed, the guid-
ance contained even in the IMT Charter is far more substantial than is of-
ten recognised. It actually contained 11 rules (including 35 sub-sections)
regulating the procedures. These set out the prosecutors’ powers and du-
ties, the fair trial rights of defendants, the powers of the Tribunal to con-
duct the trial, sentencing and restitution.''® The Rules issued by the judges
added another nine (plus 20 sub-sections) providing further guidance,
mainly on documents and notice to the defence. Most of these continue in
a modified form. The spartan procedures for admitting evidence are still
utilised and derive directly from the Nuremberg and Tokyo procedures.'!’

2.5.8. Adopting the Rules of Procedure and Evidence in Internation-
al Courts and Tribunals

The international criminal law statutes and rules feature very few formal
rules of evidence. Common law systems have typically developed volu-

15 Thedor Meron, “Anatomy of an International Criminal Tribunal”, in The Making of Inter-
national Criminal Justice: A View from the Bench: Selected Speeches, Oxford University
Press, Oxford, 2011, pp. 100—1. “Few rules were promulgated in advance of the Nurem-
berg trials, and the tribunals were instructed to apply ‘expeditious and non-technical pro-
cedure’” (p.100). This, however, is not that different to the general approach to admitting
evidence at the ICTY, despite its much lengthier Rules of Procedure and Evidence.

16 IMT Charter, Arts. 14-21, 23-25, and 26-29, see supra note 27, on sentencing and restitu-

tion.

"7 For example, ibid., Art. 19: “The Tribunal shall not be bound by technical rules of evi-

dence. It shall adopt and apply to the greatest possible extent expeditious and nontechnical
procedure, and shall admit any evidence which it deems to be of probative value” is direct-
ly reflected in ICTY, Rules of Procedure and Evidence, Rule 89(C), see supra note 89: “A
Chamber may admit any relevant evidence which it deems to have probative value”.
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minous rules, mainly exclusionary, contained in a mixture of statute and
case law. And, to generalise, civil law systems tend to take a more inclu-
sionary approach to admitting evidence, but with specific statutory provi-
sions for categories of evidence, such as for experts. The traditional ex-
planation is that exclusionary rules developed to shield lay jurors from
viewing potentially overly prejudicial evidence, whereas so-called “pro-
fessional” judges are immune from such distraction. But, given that most
criminal hearings in common law jurisdictions do not involve juries, this
justification is now wanting.

2.5.9. The IMT Rules of Procedure

The IMT Charter is the international precedent for this paucity of regula-
tion of the admission of evidence. As described above, the contemporane-
ous documentary record — internal governmental, diplomatic and of the
IMT Charter negotiations — demonstrate that the four Allies were united
in their determination to begin and finish the proceedings, including the
execution of any sentences, using the most convenient procedural route
possible. So, even had the Americans and British wanted the Tribunal to
include the exclusionary rules of their own systems, achieving this would
have been politically infeasible.

The British were reluctant to subject potential Nazi war criminals to
trials. And, as explained above, US government documents from late
1944 reveal a preference for a military commission that would prescribe
procedures “as liberal as the most liberal rules of the civil or military
courts of England, France or the United States”, such as those which
would permit depositions, widen judicial notice, broaden the scope and
effect of circumstantial evidence, admit more hearsay and eliminate statu-
tory limitations.''® In the opinion of Biddle — the American IMT member
who was also the US Attorney General until the negotiations establishing
the IMT Charter — the Charter “wisely [...] left the procedure almost en-
tirely in the discretion of the Tribunal”.'"® The IMT Charter provided that
the “Tribunal shall draw up rules for its procedure. These rules shall not

"8 Memorandum for the Assistant Secretary of War (from General Kenneth C. Royall), 14
December 1944, in Smith, 1982, p. 75, see supra note 19.

19 Biddle, 1947, p. 202, see supra note 39. Biddle, on 5 January 1944, had dictated A Memo-
randum re Punishment of War Criminals, saying: “I think the court should have no discre-
tion on punishment and consider only cases punishable by death. Where would you find
enough jails to imprison?”, in Smith, 1982, p. 91, see supra note 19.
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be inconsistent with the provisions of this Charter”. And the Committee
for the Investigation and Prosecution of Major War Criminals would draft
rules of procedure for submission to the Tribunal, which could accept or
amend them.'?’ The Tribunal adopted its rules on 29 October 1945.

At the first public session of the IMT in Berlin on 18 October 1945,
the presiding judge, Nikitchenko, referred to these rules, which were then
in formulation, and noted that a special clerk had been appointed to advise
the defendants of their right and to take instructions from them personally
as to their choice of counsel and that their rights of defence are made
known to them.'?' The rules also provided for:

o the service of additional documents,

o the right to have witnesses and documents summonsed,

e the Tribunal, through its President, providing for the mainte-
nance of order at the trial,

e a witness giving the same oath before testifying as when testi-
fying in his own country,

e filing pre-trial motions, applications and requests in writing
with the General Secretary of the Tribunal,

e the Tribunal ruling on all questions during the trial, such as
the admissibility of evidence, and if necessary in closed ses-
sion,

e specifying the composition of the Secretariat, and

e keeping a record of the proceeding — all oral proceedings by
stenographic record, and numbering exhibits sequentially.

All official documents were to be in the four languages, English,
French, German and Russian; original documents could be withdrawn if
needed for historical reasons and substituted with certified copies, if satis-
fied that no substantial injustice would result. In the interest of fair and
expeditious trials, the Tribunal could depart from, amend or add to the
rules, either by general amendment or by special orders for particular cas-
es. The defendants also had the right to receive 30 days before the com-
mencement of trial in a language he understood the indictment, the IMT
Charter, any documents lodged with the indictment, a statement of his

120 IMT Charter, Arts. 13 and 14(e), see supra note 27.

121 Quincy Wright, “The Law of the Nuremberg Tribunal”, in Mettraux, 2008, p. 333, see
supra note 39. See Minutes of the Opening Session of the Tribunal, at Berlin, 18 October
1945, Trial of Major War Criminals, vol. 1, p. 25, supra note 27.
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right to the assistance of counsel, and copies of any rules of procedure and
evidence.'** This recognised the differences between some civil law sys-
tems where the evidence accompanied the indictment in a dossier for the
trial judges, and in those common law systems that did not necessarily
provide access to the defendants prior to trial of the evidence to be used
against them.

Writing contemporaneously during the trial and therefore without
the benefit of history, hindsight, or modern human rights law, Arthur
Goodhart described the Nuremberg Rules as following

those recognised in the courts of all civilised countries. Thus

the defendants are given the right to have the assistance of

counsel, are to furnished with a copy of all documents, to

present evidence in their own defence, and to cross-examine

any witnesses called by the prosecution.
He continued, optimistically: “It is clear, therefore that no question can
ever be raised concerning the fairness of the rules of evidence and proce-
dure administered by the Nuremberg Tribunal”.'*

2.5.10. The IMTFE Rules of Procedure

Six months later, on 25 April 1946, and five months into the Nuremberg
trial, the Rules of Procedure of the IMTFE were issued by the President of
that Tribunal. They contained similar provisions, but, being substantially
based on the Rules of the US Military Tribunals, some modifications.
They were drafted by the judges as a committee but with input from the
US Judge Advocate General’s Department.'** They have been described
as “apparently a synthesis of those used by military commissions and
those in Britain’s Royal Warrant for trial of war criminals”, reflecting the
intention of the Supreme Command of Allied Powers that as much evi-
dence as possible be admitted.'*

122 IMT, Rules of Procedure, 29 October 1945, Rule 2(a), Trial of Major War Criminals, vol.
1, pp. 19-23, see supra note 27 (‘IMT, Rules of Procedure’) (https://www.legal-
tools.org/doc/73787¢/).

13 What is meant by “civilised” is left undefined. Arthur L. Goodhart, “The Legality of the
Nuremberg Trials”, in Judicial Review, 1946, vol. 58, pp. 1-19, reprinted in Mettraux,
2008, p. 629, see supra note 39.

See Boister and Cryer, 2008, p. 87, supra note 46.
12 Ibid.

124
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Under the Rules of Procedure notice to the accused of the same
documents referred to in the IMT Rules was shortened from 30 days to at
least 14 days before “the Tribunal begins to take evidence”. Additional
prosecution documents were to be translated and provided as soon as
practicable. The IMTFE Rules also provided for the maintenance of order
in the courtroom, the oaths for interpreters,'*® the oaths for witnesses (the
same as at Nuremberg), that a record of the trial was to be kept of oral
proceedings, and so much as considered necessary in the interest of jus-
tice and for the information of the public would be translated into Japa-
nese. Documents to be adduced into evidence were to be translated and
furnished to opposing counsel at least 24 hours before their presentation
into evidence. Counsel had to immediately notify opposing counsel if they
intended to use additional documents. Only one counsel was to be heard
for each accused unless special permission was granted. Rule 9 was criti-
cal in specifying that nothing in the Rules

shall be construed to prevent the Tribunal at any time, in the
interest of a fair and expeditious trial, from departing from,
amending or adding to these rules, either by general rules or
special order for any particular case in such form and upon
such notice as may appear just to the Tribunal.'”’

Rules were also adopted under Control Council Law No. 10 for the
various American military trials and amended several times as the trials
progressed.'®

2.6. The ICTY, ICTR and ICC

There is no modern standing international criminal law rule-making
commission. Rules of Procedure and Evidence must be modified accord-
ing to the circumstances of the court or tribunal. Consistent with the prec-

126 This was “So help me God!” for English interpreters or by affirmation, and with Japanese
interpreters using “I swear according to my conscience”. International Military Tribunal
for the Far East, Rules of Procedure, 25 April 1946, Rule 8(b) (‘IMTFE, Rules of Proce-
dure’).

127" See Boister and Cryer, 2008, p. 103, supra note 46.

128 The Rules of Procedure were adopted and revised from time to time by, for example, Mili-

tary Government for Germany, USA, United States of America v. Karl Brandt et al., 25
October 1046-20 August 1947 (‘Medical case’). This was the first trial held under Control
Council Law No. 10 by a military tribunal established pursuant to Ordinance No. 7. Rules
of Procedure for Military Tribunal I in the Trial of the Medical case, adopted 2 November
1946 (https://www.legal-tools.org/doc/e448dd/).
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edents of the Nuremberg, Tokyo and US Military Tribunals, the 1953 Re-
vised Draft Statute for an International Criminal Court provided for the
judges themselves to make the rules.'?’ The Committee’s report contained
no explanation of this proposal.

The judicial rule-making function is a feature of international crim-
inal law that surprises many. With the exception of the treaty-based ICC
Statute, with its 123 Assembly rule-makers,'*® the other modern interna-
tional courts and tribunals all feature judicial rule-making. The ICC judg-
es do have, to a more limited extent, their Regulations of the Court, which
allow a reduced form of judicial rule-making. "’

The spirit of Nuremberg and Tokyo even pervades the content of
some of these Regulations, such as electing a presiding judge (or Presi-
dent at Nuremberg), holding hearings publicly, and the order of question-
ing witnesses. The ICC’s procedural regime is contained in this lengthy
combination of Statute, Rules of Procedure and Evidence and Regula-
tions. The result of this, however, according to one group of influential

1291953 Revised Draft Statute for an ICC, Art. 24, see supra note 50. The General Assembly
never acted upon this draft statute.

130 As of July 2015.

Bl See ICC Statute, Art. 51(2), Rules of Procedure and Evidence, supra note 88, requiring a

two-thirds majority of the Assembly of States Parties to amend the Rules, except in urgent
cases (Art. 51(3)) in which the judges may adopt a rule by a two-thirds majority until
adopted, amended or rejected by the next Assembly meeting, and Rule 3, Amendments.
But ICC Statute, Art. 52, Regulations of the Court, allows the judges to “adopt, by an ab-
solute majority, the Regulations of the Court necessary for its routine functioning”. ICC,
Regulations of the Court, 26 May 2004, ICC-BD/01-01-04 (http://www.legal-
tools.org/doc/2988d1/). These contain provisions that appear in the Rules of Procedure and
Evidence of the other international institutions, for example, composition of the court
(Reg. 9), precedence of judges (Reg. 10), presiding judges (Reg. 13), alternate judges
(Reg. 16), duty judges (Reg. 17), public hearings (Reg. 20), holding status conferences
(Regs. 30 and 54), notification of the service of documents (Regs. 31 and 32), court dead-
lines and time-limits (Regs. 34 and 35), certain roles of the Victims and Witnesses Unit
(Reg. 41), the mode and order of questioning witnesses (Reg. 43), the content of the in-
dictment (‘the document containing the charges) (Reg. 52), exception - the Trial Chamber
modifying the legal characterization of the facts (Reg. 55), notice of appeal and the docu-
ment accompanying it, responses etc (Regs. 57, 58, 59), variation of grounds of appeal
(Reg. 61), additional evidence on appeal (Reg. 62), appeals under Rule 154 and 155 not
requiring or requiring leave of the Court (Regs. 64, 65), legal representative of the victims
(Regs. 79, 80), victims participation and reparations (Regs. 86—88), co-operation and en-
forcement (Regs. 107-9), and enforcement (Reg. 116).
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commentators is, “[tJogether with the normative texts, the procedural law

of the ICC has become voluminous, multi-layered and complex”.'*?

Procedurally, the ICTY and ICTR Statutes regulate only the inves-
tigation and preparation of the indictment, the review of the indictment,
co-operation and judicial assistance, and provide some minimal guidance
on the commencement and the conduct of the proceedings, and appeals.
They set out in general terms the rights of the accused, but are silent on
admitting evidence and regular court procedures. This was specifically
left to the judiciary. Both statutes specify that the judges were to adopt
rules of procedure and evidence for the conduct of the pre-trial phase, trial
and appeals, the admission of evidence, the protection of victims and wit-
nesses and other appropriate matters.'>

According to a senior UN official involved in drafting the ICTY
Statute, “it was felt that it would be quite inappropriate for a political
body to be involved in the drafting of or even approval of such rules”.'**
Within several years this perspective had changed dramatically insofar as
a treaty-based court, the ICC, was concerned. Another explanation for the
UN’s internal reluctance to attempt to draft rules is the practical difficulty
that this would have presented in the time permitted, and the impossibility
of attempting to obtain Security Council consent to a more detailed doc-
ument. It would have also presented the future challenge of amending the
rules (as has been shown at the ICC). The Tribunal was an experiment
and precedent existed in Nuremberg and Tokyo for judicial rule-making.
Security Council rule-making would have sharply exposed any divisions
between the civil law and common law approaches to criminal law proce-
dures. And delegating this function to the judges meant that states could
present, as they did, their own drafts to the plenary of judges for consider-
ation. The frequent amendment of the ICTY’s Rules and Procedures by
the plenary of judges contrasts with the ICC’s record of no amendments
between 2002 and 2013."**

132 Robert Cryer, Hakan Friman, Darryl Robinson and Elizabeth Wilmshurst, An Introduction

to International Criminal Law and Procedure, 3rd ed., Cambridge University Press, Cam-

bridge, 2014, p. 42.

ICTY Statute, Art. 15, see supra note 97; ICTR Statute, Art. 15, see supra note 97.

Johnson, 2004, pp. 374-75, see supra note 65.

135 At the 12th session of the Assembly of States Parties in November 2013 the ICC’s Rules
of Procedure and Evidence were amended for the first time, amending: Rule 4, plenary
sessions; Rule 4bis, presidency; Rule 68, prior recorded testimony; Rule 100, place of pro-

133

134
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In late 1993 the United States submitted a 75-page draft Rules of
Procedure and Evidence to the ICTY’s judges, who also received submis-
sions from Argentina, Australia, Canada, France, Norway, Sweden, and
from Helsinki Watch, the Lawyer’s Committee for Human Rights and the
International Women’s Human Rights Committee.'*® France submitted a
two-page document, in which it stated that it “relies entirely on the judges
of the Tribunal, in their wisdom, to devise appropriate rules of procedure
which usefully expand and clarify the provisions of the Statute”.'*” The
US proposal, by contrast, was highly detailed, and contained 31 rules, di-
vided into many sub-sections.'*® An American Bar Association taskforce
reviewed this draft and presented its revision, with commentary, to the
judges. This taskforce had also considered comments on the US draft
from the ICTYs first American judge, Gabrielle Kirk McDonald."** Both
US proposals were based, understandably, on the US Federal Rules of
Evidence. McDonald later described unsuccessfully attempting to present
the American Bar Association draft to the plenary of 11 judges as a fait
accompli.'*® Less than two months after their first meeting the judges
adopted the Rules of Procedure and Evidence.'*!

ceedings; Rule 132bis, designation of judge for preparation of trial; Rule 134bis, presence
through video technology; Rule 134zer, excusal from presence at trial; 134quater, excusal
due to extraordinary public duties. See Assembly of State Parties to the Rome Statute of
the International Criminal Court, Official Records Twelfth Session, The Hague, 2028
November 2013, vol. 1.

136 Morris and Scharf, vol. 1, 1995, pp. 17677, fn. 482, see supra note 54.

137 Permanent Mission of France to the United Nations, UN doc. IT/4, 28 October 1993, re-
printed in Morris and Scharf, vol. 2, p. 505, see supra note 66.

Submission of the United States regarding the Rules of Procedure and Evidence of the
ICTY, UN doc. IT/14, 17 November 1993, reprinted in ibid., p. 509.

Report of the American Bar Association Task Force on War Crimes in the former Yugo-
slavia, Commenting on the United States Draft Rules of Procedure and Evidence for the
International Tribunal, UN doc. IT/INF.6/Rev.2, 18 January 1994, reprinted in ibid., p.
585.

Describing how she had walked into the first meeting and slapped down the rules, “I was
like, “You want the rules, here they are’, adding with a laugh: ‘I guess I was playing the
typical American role: we know it all, we control it all’”, cited in Vladimir Tochilovsky,
“International Criminal Justice: ‘Strangers in the foreign system’”, in Criminal Law Fo-
rum, 2004, vol. 15, p. 322.

ICTY, Original Rules of Procedure and Evidence, see supra note 89, had 125 rules, cover-
ing 72 pages. Scharf points out that it took a committee of American judges and law pro-
fessors four years to draft the US Federal Rules of Criminal Procedure in the 1940s;
Scharf, 1997, p. 67, see supra note 56. But the ICTY judges, of course, had the advantage

138

139

140
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The ICTY’s first judges agreed that their new Rules had to reflect
“concepts that are generally recognised as being fair and just in the inter-
national arena”.'** There were three overriding principles, namely that
there should be no needless repetition between the Statute and Rules, sub-
stantive law was not to be introduced in the Rules, and they were to be
precise but not intrinsically detailed.'*

As described above, during the ICTY rule-making process the judg-
es received considerable input from states and NGOs. The procedural
principles adopted drew heavily on the Nuremberg precedent. The records
of the ICTY plenary sessions adopting these first modern rules of proce-
dure and evidence — unlike those of the ICC and indeed the IMT Charter —
are not public, but the statement of its first President, Antonio Cassese, in
the 1994 Annual Report to the Security Council, attempted to clarify why
the rules were adopted as they were, noting:

As a body of a unique character in international law, the Tri-
bunal has had little by way of precedent to guide it. The two
other international criminal tribunals that preceded it, at
Niirnberg and Tokyo, both had very rudimentary rules of
procedure: the rules of procedure of the Niirnberg Tribunal
scarcely covered three and a half pages, with a total of 11
rules, and all procedural problems were resolved by individ-
ual decisions of the Tribunal; at Tokyo, there were only nine
rules of procedure, which formed part of the statute of the
Tribunal. Again, all other matters were left to the case-by-
case ruling of the Tribunal."*

This statement, though, did little justice to the procedures developed at
Nuremberg and Tokyo. The explanation that “all procedural problems
were resolved by individual decisions of the Tribunal” merely restates the

of cherry-picking these rules. This short time could also be explained by Cassese’s legend-
ary work ethic and energy and that the judges, in the absence of any judicial work, had
time on their hands.

"> ICTY, Ist Annual Report, 29 August 1994, UN docs. A/49/342, 8/1994/1007, paras. 52—
54 (ICTY, Ist Annual Report’) (https://www.legal-tools.org/doc/cacdb7/). See also Ga-
brielle Kirk McDonald, “Trial Procedures and Practices”, in Gabrielle Kirk McDonald and
Olivia Swaak-Goldman (eds.), Substantive and Procedural Aspects of International Crim-
inal Law: The Experience of International and National Courts, vol. 1: Commentary,
Kluwer Law International, The Hague, 2000, pp. 553-54.

143 McDonald, 2000, pp. 553-54, see supra note 142.

144 ICTY, 1st Annual Report, para. 54, see supra note 142.
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Nuremberg rule for dealing with trial motions, namely that “acting
through its President, [it] will rule in court upon all questions arising dur-
ing the trial, such as questions as to admissibility of evidence offered dur-
ing the trial, recesses, and motions”.'* But this is very similar to the mod-
ern practices. It also glosses over the substance of those procedural rules
and ignores that some of these (the 11 provisions containing 35 sub-
sections) were in the Charter rather than in those three and a half pages of
rules (of nine rules divided into 20 sub-sections).

Cassese likewise declared that the judges had adopted a “largely
adversarial approach to our procedures, rather than the inquisitorial ap-
proach”, but with two adaptions, namely that as at Nuremberg and Tokyo
they had not laid down technical rules for the admissibility of evidence,
and second, that the Tribunal may itself (that is, proprio motu) order the
production of new or additional evidence,'*® explaining in the ICTY’s
1994 Annual Report:

However, there are three important deviations from some
adversarial systems. The first is that, as at Niirnberg and To-
kyo, there are no technical rules for the admissibility of evi-
dence. This Tribunal does not need to shackle itself to re-
strictive rules that have developed out of the ancient trial-by-
jury system. There will be no jury sitting at the Tribunal,
needing to be shielded from irrelevancies or given guidance
as to the weight of the evidence they have heard. The judges
will be solely responsible for weighing the probative value
of the evidence before them. Consequently, all relevant evi-
dence may be admitted to the Tribunal unless its probative
value is substantially outweighed by the need to ensure a fair

145 IMT, Rules of Procedure, Rule 7(c), see supra note 122:
Applications and Motions before Trial and Rulings during the Trial.

The Tribunal, acting through its President, will rule in court upon all
questions arising during the trial, such as questions as to admissibility
of evidence offered during the trial, recesses, and motions; and before
so ruling the Tribunal may, when necessary, order the closing or clear-
ing of the Tribunal or take any other steps which to the Tribunal seem
just.
146 Judge Peter Murphy and Lina Baddour, “Evidence and Selection of Judges”, in Elies van

Sliedregt and Sergey Vasiliev (eds.), Pluralism in International Law, Oxford University
Press, Oxford, 2014, p. 375-76.
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trial (rule 89) or where the evidence was obtained by a seri-
ous violation of human rights (rule 95).147

This first “deviation” comes directly from the Nuremberg and Tokyo pro-
cedures. The other two described “deviations” were permitting the court
to order the production of additional or new evidence proprio motu (of its
own volition), and not granting immunity or allowing plea bargaining.
Plea bargaining — which does not necessarily feature in adversarial sys-
tems, there being numerous system-specific differences, such as charge
bargaining — was introduced into the ICTY Rules in 2001.'*

So how was this package viewed at the time? From an “outsider’s”
perspective, the preface to the US draft Rules of Procedure and Evidence
asserted that the ICTY Statute had established a “modified adversarial
system” in which a balance was necessary between the common law and
civil law traditions.'” The “insider’s” view — that of the ICTY Trial
Chamber hearing the first trial — also described the procedures as “an in-

novative amalgam of these two systems”,'** and, of the rule-making pro-

C@SSZ151

A final indication of the uniqueness of the International Tri-
bunal is that, as an ad hoc institution, the International Tri-
bunal was able to mold its Rules and procedures to fit the
task at hand. The International Tribunal therefore decided,
when preparing its Rules, to take into account the most con-
spicuous aspects of the armed conflict in the former Yugo-
slavia. Among these is the fact that the abuses perpetuated in
the region have spread terror and anguish among the civilian
population. The Judges feared that many victims and wit-

147 ICTY, 1st Annual Report, para. 72, see supra note 142.

18 1CTY, Rules of Procedure and Evidence, Rule 62zer, Plea Agreement Procedure, adopted

13 December 2001, UN doc. IT/32/Rev.43. The procedure after a plea of guilty was added
on 12 November 1997 with the addition of Rule 62bis.

Submission of the United States regarding the Rules of Procedure and Evidence of the
ICTY, UN doc. IT/14, 17 November 1993, reprinted in Morris and Scharf, vol. 2, p. 509,
see supra note 66.

149

50 ICTY, Prosecutor v. Dusko Tadi¢ et al., Decision on the Prosecutor’s Motion Requesting

Protective Measures for Victims and Witnesses, 1T-94-1-T, 10 August 1995, para. 22
(https://www.legal-tools.org/doc/ff53bf/).

Ibid., para. 23. This was a controversial majority decision allowing the testimony of wit-
nesses whose identities could be withheld from the defence; it is illustrative of the views of
the judges who had participated in drafting the rules. The three judges here had common
law backgrounds.

151
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nesses of atrocities would be deterred from testifying about

those crimes or would be concerned about the possible nega-

tive consequences that their testimony could have for them-

selves or their relatives. This was particularly troubling giv-

en that, unlike Nuremberg, prosecutions would, to a consid-

erable degree, be dependent on eyewitness testimony. >

Having an off-the-shelf set of rules as a discussion point must have

influenced the outcome, but the judges did not accept all of the American
proposals. Although it is evident that the United States very successfully
influenced the direction of the procedures and rules, other states including
France, for example, could conceivably have had the same influence had
they submitted their own proposals.

Whatever the rationale behind the American push to relax the
common law exclusionary rules at Nuremberg in the 1940s, the interna-
tional geopolitical interests in the mid-1990s were far too complex to sug-
gest that the American Bar Association and the US State Department
could have engaged in some collusion to make it easier to convict selected
war criminals. There were far too many actors, interests, and possible ac-
cused on the different sides to the conflict in the former Yugoslavia for
any state to be able to tailor the rules of an international criminal tribunal
to ensure the conviction of certain most-favoured potential accused. Un-
less, of course, a state could influence the collection of evidence during
the investigation phase, and the selection of indictees, and the presenta-
tion of evidence at trial, and then its judicial evaluation. But against this is
the fact that the judges who drafted the rules of procedure and evidence
came from 11 different countries and, as is normal, drew on their own ex-
periences.

Finally, the original Rules, like the equivalent provisions in the ICC
Rules, ** only allowed oral evidence from witnesses, '>* but this was

152" Gabrielle Kirk McDonald and Olivia Swaak-Goldman (eds.), Substantive and Procedural
Aspects of International Criminal Law: The Experience of International and National
Courts, vol. 2, pt. 1: Documents and Cases, Kluwer Law International, The Hague, 2000,
p. 838, referring to “Virginia Morris and Michael P. Scharf, An Insider’s Guide to the In-
ternational Criminal Tribunal for the Former Yugoslavia, p. 242”, but neither volume of
that book at p. 242 contains such a quote or reference.

133 ICC, Rules of Procedure and Evidence, adopted 3—10 September 2002, ICC-ASP/1/3. The
original Rule 68 permitted the introduction of previously recorded audio or video testimo-
ny of a witness, or the transcript or other documented evidence of such testimony of a non-
present witness only if the prosecution and defence had had the opportunity to question the
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amended a few years later to shift towards accepting written statements.
The Nuremberg and Tokyo trials had relied heavily on untested affidavits.
If the evidence must be received orally, and, for whatever reason a wit-
ness does not make it to court to testify, then there is no evidence. But on
the other hand, in some circumstances this can be cured by receiving a
witness’s testimony in written form.

During the ICC negotiations early suggestions to follow the Nu-
remberg, Tokyo, ICTY and ICTR precedents of judicial rule-making soon
dissipated, and “during the negotiations leading to the ICC Statute, this
balance shifted drastically in favour of State involvement” and “positions
gradually evolved in the direction of conferring on States the power to
both draft and adopt the Rules”.'> The initial proposal to finalise the
ICC’s Rules of Procedure and Evidence simultaneously with the ICC
Statute proved to be impractical. The drafting was therefore deferred, af-
ter the Statute’s adoption in July 1998, for separate negotiations. The ac-
tual drafting of a document of that complexity by so many participating
states working in a gigantic committee was highly problematic. Accord-
ing to the chair of the ICC’s Working Group on Rules of Procedure and
Evidence: “Beyond the substantive legal difficulties, drafting a highly
technical document in a committee open to the international community
as a whole was in itself a tremendous challenge”."*® Another commentator
described the ICC’s processes as “cumbersome” while observing that

witness during the recording. Or, if present, the witness consented to its admission and the
prosecution, defence and Chamber could question the witness. It was amended in 2013 to

allow the introduction of previously recorded audio or video testimony
of a witness, or the transcript or other documented evidence of such
testimony, provided that this would not be prejudicial to or inconsistent
with the rights of the accused and that the requirements of one or more
of the following sub-rules are met.
ICC, Amendments to the Rules of Procedure and Evidence, 27 November 2013, ICC-
ASP/12/Res.7. This was done in a manner similar to the ICTY, Rules of Procedure and
Evidence, Rule 92bis, ter, quater and quinquies.
134 ICTY, Rules of Procedure and Evidence, Rule 90(A), see supra note 89, provided: “Wit-
nesses shall, in principle, by heard directly by the Chambers. In cases, however, where it is
not possible to secure the presence of the witness, a Chamber may order that the witness
be heard by means of a deposition”.
Silvia A. Fernandez de Gurmendi, “Elaboration of the Rules of Procedure and Evidence”,
in Roy S. Lee (ed.), The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishers, Ardsley, NY, 2001, p. 237.

156 Ibid., p. 240.

155
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“whenever legal processes have become overly formalistic, they inevita-
bly lost their vitality and effectiveness”.'>” And, as noted above, the
judge-made Regulations have filled in many gaps missing from the Rules
of Procedure and Evidence.

2.7. The Process: Investigation, Trial and Judgment

2.7.1. The Type of Trial: Adversarial or Inquisitorial?

The adversarial nature of the modern international criminal trials is direct-
ly traceable to Nuremberg. The statutory texts of the modern courts and
tribunals provide for the basic feature of adversarial systems with each
party to the process having a distinct case. That model features a prosecu-
tor who is responsible for investigating the crimes, submitting an indict-
ment and bringing the evidence at trial.

The procedure for admitting evidence and questioning, or not ques-
tioning, witnesses is one of the most fundamental aspects of criminal pro-
cedure, and can distinguish different legal systems and traditions. Judicial
rules and procedures may vary within national systems, whether classified
as civil law or common law or mixed — and within different systems ac-
cording to the type of case — that is, civil, administrative, criminal and so
on. Being educated in their own systems, lawyers naturally favour the fa-
miliar.

One of the most fundamental issues is the role of the judiciary in
the proceedings — passive, active, controlling or interventionist? In 1949
Jackson wrote that the Americans believed

[t]he tribunal should have no responsibility for the prepara-
tion of conduct of the prosecution, but should receive the in-
dictment, hear the evidence offered by the parties and render
judgment. The Soviet idea, by contrast, was that the case
would actively be conducted by the tribunal, with the prose-
cutors as subordinates. The Tribunal, they thought, should
decide what witnesses to call, what documents to put in evi-
dence, and should examine the witnesses and interrogate the
accused.”

157 Bassiouni, 2005, p- 174, see supra note 12.
158 Jackson, 1949, p. 360, see supra note 41.
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The American view succeeded. Evidently, having an independent body
conducting the prosecution, rather than the court itself, fitted better with
the concept of showing that the defendants were receiving a fair trial. At
the same time, however, it ensured much greater control over the evi-
dence. The Soviets conceded, but apparently only for pragmatic negotiat-
ing reasons.'” But they would also have recognised the value of control-
ling the collection and presentation of evidence on the count that they
were prosecuting, while also appointing their own judge (who had been
their chief negotiator in London).

Who investigates and brings charges is essential to a criminal jus-
tice system and is fundamental to its procedural integrity. The modern
international criminal institutions have chosen to include a prosecutor’s
office within the court structure. The prosecutor in each is expressed to be
independent. For example, at the ICTY, “the Prosecutor shall act inde-
pendently as a separate organ of the International Tribunal. He or she
shall not seek or receive instructions from any Government or from any
other source”.'®® This contrasts with the roles of Jackson and the British
Attorney General, Sir David Maxwell Fyfe, first in representing their
countries in the negotiations establishing the tribunal, and then in prose-
cuting counts on the indictment. Judge Robert Falco and Nikitchenko per-
formed the same role for France and the Soviet Union, but were then ap-
pointed by their states as members of the Tribunal. The negotiations in-
cluded discussing who the defendants could be, the charges and the man-
ner of prosecuting them.

Common law systems may feature investigations by professional
investigators such as police who do not work within the structure of the
prosecutor’s office, although this varies according to systems, and some
have prosecutor’s offices with investigating functions or even police or
investigators subordinated to those offices. None of the modern courts,
except the civil law model of the ECCC in Cambodia — which are hybrid
chambers within a domestic judicial system — has investigating judges.
Every other modern tribunal or court has adopted the Nuremberg and To-
kyo model of having an investigating prosecutor who brings an indict-
ment and then a case before the court.'®' Under this system accused per-

159 Ginsburgs, 1996, p. 103, see supra note 26.
10 ICTY Statute, Art. 16(2), see supra note 97.
161 For example, ICC Statute, Art. 42(1), see supra note 88:
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sons respond to a distinct prosecution case and conduct their own pre-trial
investigations, and, where necessary, present their own case at trial. No
international police force or centralised investigating agency exists to in-
dependently investigate cases and then bring them to a prosecutor’s office
for trial (a feature of some common law jurisdictions).

The ICTY’s 1994 Annual Report referred to Nuremberg as inspir-
ing both the ICTY Statute and its initial Rules of Procedure and Evidence:

Based on the limited precedent of the Niirnberg and Tokyo
trials, the statute of the Tribunal has adopted a largely adver-
sarial approach to its procedures, rather than the inquisitorial
system prevailing in continental Europe and elsewhere.
There is no investigating judge collecting the evidence. The
initial task of inquiring into allegations of offences and ob-
taining the necessary evidence falls on the Prosecutor (rules
39-43).'%

Why was the adversarial route chosen? An obvious answer is that
the adversarial method of trying cases is, in some quarters, generally con-
sidered to be more transparent.'®® The evidence is presented publicly; it is
not hidden in a dossier accessible only to the court and parties.'®* M. Che-

The Office of the Prosecutor shall act independently as a separate organ
of the Court. It shall be responsible for receiving referrals and any sub-
stantiated information on crimes within the jurisdiction of the Court,
for examining them and for conducting investigations and prosecutions
before the Court.

122 ICTY, 1st Annual Report, para. 71, see supra note 142.
163 Qee, for example, Zappala, 2013, p. 47, supra note 9:

Transparency and the ability to raise public awareness as to the crimes
were indeed essential in reaching this objective [the fundamental prin-
ciples of justice applicable at the time]. The adversarial process ap-
peared to contribute to this goal more effectively than its inquisitorial
counterpart which traditionally bears the distinctive feature of secrecy,
ex officio inquiry, an emphasis on written documents rather than live
testimonies, and the questioning of witnesses conducted only or mainly
through the judges.

164 Extraordinary Chambers in the Court of Cambodia (‘ECCC”), Internal Rules (Rev. 9), 16
January 2015, Rule 87(3) (‘ECCC Internal Rules’) (https://www.legal-
tools.org/doc/b8838e/) provides:

The Chamber bases its decision on evidence from the case file provided
it has been put before it by a party or if the Chamber itself has put it be-
fore the parties. Evidence from the case file is considered put before the
Chamber or the parties if its content has been summarised, read out, or
appropriately identified in court.
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rif Bassiouni, for example, argues that the norms of “international due
process”, meaning international human rights law instruments, are reflect-
ed in the adversarial/accusatorial model of criminal justice — resulting in
the inevitable dominance of this in the law and practice of the ICTY and
ICTR and the ICC Statute.'®

One criticism is that this gives the prosecutor too much control over
the selection of cases and evidence. But in the absence of an investigating
judicial chamber, how could it operate otherwise? And introducing inves-
tigating judicial chambers would require enormous expenditure at courts
with multiple trials, such as the ICTY, ICTR and ICC. The number of
cases would require many investigating judges, especially in the ICC with
its multiple “situations” from many different countries.

Besides, in all of the modern courts and tribunals a judge or pre-
trial chamber is responsible for confirming the charges or the indictment —
and may therefore influence the charges. At Nuremberg, by contrast, the
judges had no role in confirming the indictment — the chief prosecutors
prepared and submitted the indictment to the court. The “confirmation”
process lay in the Committee for the Investigation and Prosecution of Ma-
jor War Criminals, comprising the four Allied chief prosecutors, tasked to
“improve the Indictment and the documents to be submitted therewith”.'*®
As the prosecution of the charges was divided between the four chief
prosecutors — each representing a different political interest as they were
all appointed directly by their governments — and the evidence was divid-
ed between the four zones, this gave the prosecutors greater control over
the proceedings. Having separate prosecutors also allowed each Allied

The ECCC uses Cambodia’s civil law procedures.

Bassiouni, 2003, pp. 586—87, see supra note 77. He also suggests that the common law
system prevailed “because there were more judges and prosecutors in these institutions
[the ICTR and ICTY] trained in the common law than in the civil law system” (id., p.
586). He is correct to the extent that six of the original 11 ICTY judges came from coun-
tries with a common law tradition. However, the six initial ICTR judges had two common
law and three civil law judges and one from South Africa, which has a hybrid legal system.
Hence, of the 17 judges who adopted the original Rules of Procedure and Evidence of both
institutions, eight were common law trained, eight were civil law and one came from a
mixed hybrid system. This hardly represents an invasion of common lawyers imposing
their system. And the first prosecutor of both Tribunals, Richard J. Goldstone, also came
from South Africa. The US, unlike any other State, provided a comprehensive set of draft
rules (see section 2.5.8. above). These were in accepted in part.

166 1MT Charter, Art. 14, see supra note 27.
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government to control the evidence on the charges that each was respon-
sible for drafting and prosecuting.

2.7.2. Pre-Trial: Investigation and Indictment and Case Selection

The philosophy in establishing an international military tribunal, as speci-
fied in the London and Tokyo Charters, was for “the trial and punishment
of the major war criminals of the European Axis countries” and “in the
Far East”.'” Having concurrent jurisdiction or primacy, the international
body is charged with prosecuting those most responsible for the crimes
committed and the crucial issue of case selection, so intimately connected
with jurisdiction, has followed a model similar to Nuremberg’s. The mod-
el of a prosecutor choosing the defendants, and the charges, and indicting
them, has continued. It fits that of an independent investigating prosecut-
ing office.

As described above, in the 1940s the Allied governments were
deeply involved in deciding what charges could be brought against the
accused Nazi and Japanese leadership, and who should be indicted. To
illustrate, in January 1945 Roosevelt instructed his Secretary of War:
“The charges should include an indictment for waging aggressive warfare,
in violation of the Kellogg Pact. Perhaps these and other charges might be
joined in a conspiracy indictment”.'®® At Tokyo, the chief counsel was
required to “render such legal assistance to the Supreme Commander as is
appropriate”.'” Under the IMT Charter, the selection of defendants was
confined to “major war criminals”, and at Nuremberg the four chief pros-
ecutors (the Committee for the Investigation and Prosecution) chose the
defendants and drafted and lodged the indictment for their just and prompt
trial and punishment.'”® At Tokyo, an executive committee of the associ-
ate prosecutors and US chief counsel’s staff were responsible for approv-
ing and completing the indictment.'”!

167 Ibid., Arts. 1, 6 (emphasis added); IMTFE Charter, Art. 8, see supra note 6.

168 presidential Memorandum for the Secretary of War, 3 January 1945, United States De-
partment of State, Foreign Relations of the United States: Conferences at Malta and Yalta,
1945, US Government Printing Office, Washington, DC, 1945, p. 401; Smith, 1982, p. 92,
see supra note 19.

IMTFE Charter, Art. 8(a) Counsel, see supra note 6.

170 IMT Charter, Arts. 6, 14, see supra note 27.
171

169

Boister and Cryer, 2008, pp. 50-54, see supra note 46.
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The drafters of the ICTY Statute had nothing to guide them — in
how to regulate this — other than the immediate post-Second World War
precedents. The ICTY Statute confines its jurisdiction “to prosecute per-
sons responsible for serious violations of international humanitarian
law”.!”? However, in 2004, more or less in line with the Nuremberg and
Tokyo precedents, the UN Security Council resolved to call on both the
ICTY and ICTR “in reviewing and confirming any new indictments, to
ensure that any such indictments concentrate on the most senior leaders
suspected of being most responsible for crimes within the jurisdiction of
the relevant Tribunal”.'” The SCSL Statute, pursuant to an agreement
between the UN and Sierra Leone, mandates the court to “prosecute per-
sons who bear the greatest responsibility for serious violations of interna-
tional humanitarian law”.!”* In determining whether a case is admissible
before the Court, the ICC considers whether it is of “sufficient gravity to

justify further action”.'”

2.7.3. The Indictment

As described above, the investigation and trial procedures at Nuremberg
had to be negotiated during the London negotiations. Divergences be-
tween the two legal systems included the content of the indictment. The
Continental approach — based on a dossier of evidence compiled in a pre-
trial chamber — included the evidence in the indictment. This was appar-
ently alien to Anglo-American procedure, and Jackson described the in-
dictment negotiating experience:

172 [CTY Statute, Art. 1, see supra note 97.

173 United Nations Security Council, resolution 1534, adopted 26 March 2004, UN doc.
S/RES/1534 (2004). ICTR Statute, Art. 1, see supra note 97: “Competence of the ICTR”
empowers it “to prosecute persons responsible for serious violations of international hu-
manitarian law committed in the territory of Rwanda and Rwandan citizens responsible for
such violations committed in the territory of neighbouring States between 1 January 1994
and 31 December 1994”.

Agreement between the United Nations and the Government of Sierra Leone pursuant to
Security Council resolution 1315 (2000) of 14 August 2000 on the Establishment of a Spe-
cial Court for Sierra Leone, 16 January 2002, UN doc. S/2002.246. Statute of the Special
Court for Sierra Leone, 16 January 2002, Art. 1 (‘SCSL Statute’) (http://www.legal-
tools.org/doc/aa0e20/).

ICC Statute, Art. 17(1)(d), see supra note 88. The prosecutor may also conclude, upon

investigation, that there is an insufficient basis for a prosecution on the basis of the gravity
of the crime, Art. 53(2)(c).

174

175

FICHL Publication Series No. 23 (2015) — page 66



Evolutionary, Revolutionary, or Something More Sinister? How the Nuremberg and
Tokyo Procedures and Rules Continue to Influence International Criminal Law

From the beginning it has been apparent that our greatest

problem is how to reconcile the two very different systems

of procedure. [...] I would not know how to proceed with a

trial in which all the evidence has been included in the in-

dictment. I would not see anything left for a trial and, for

myself, I would not know what to do in open court.'”®
Writing shortly after the trial, he noted differences of fundamental theory,
including the form of the indictment. Domestically, the Americans used a
skeletal statement of the charges and withheld the evidence from the de-
fence until the commencement of court proceedings. The Soviets, on the
other hand, proposed for the IMT an indictment accompanied by a dossier
of evidence, including all witness statements and documents relied upon.
The compromise adopted was a shorter indictment than was customary in
some continental systems, but one containing more information than is
usual in the United States.'”” Objectively, the Soviet proposal was fairer
to the defendants than the contemporary American domestic practice, es-
pecially in a trial of Nuremberg’s size and complexity.

But added to the indictment was a requirement for full pre-trial dis-
closure of all evidence to be used at trial. The document that emerged,
Jackson thought, was “a truly international document”, in both style and
substance. This full pre-trial disclosure of prosecution evidence is now a
fundamental feature of international criminal procedural law, with each
court or tribunal regulating with some specificity the disclosure obliga-
tions of the parties.

The “compromise” between civil law and common law procedures
led to an indictment that specified in detail the charges against the de-
fendants, and required that documents should be submitted with the in-
dictment. This meant that the prosecution did not have to present all of the
evidence with the indictment.'”™ And there were also differences in style
according to who was prosecuting the count. The Americans drafted the
counts relating to waging an aggressive war in a narrative style, while
those concerning the French and Soviets (war crimes and persecutions)
included many detailed recitals of particular atrocities.'”

176 See Taylor, 1993, p. 64, see supra note 4.

177" Jackson, 1949, p. 360, see supra note 41.

178 See Taylor, 1993, p. 64, see supra note 4.

179 Taylor, 2008, p. 385, see supra note 39.
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Jackson’s statements, however, exaggerate the procedural differ-
ences or challenges facing the negotiators. In practice, the size of the in-
dictment, and whether evidence was annexed to it, would have had little
effect on the trial. Certainly, drafting it and reading it aloud in court
would have taken longer, but a lengthier evidence-laden indictment would
not have impacted on the presentation of evidence. But more to the point,
Jackson’s words do not quite accurately reflect the negotiations in estab-
lishing the Tribunal. For example, the French had no preference as to the
form of the indictment and did not want to put a complete investigation
file before the court."®® (Full pre-trial disclosure is in a different category.)

The British Lord Chancellor, Simon, wrote to Roosevelt’s senior
legal adviser, White House Counsel, Judge Samuel Rosenman, several
days before Roosevelt’s death in April 1945. Simon proposed

a “document of arraignment” in somewhat general terms and

that an inter-allied judicial tribunal (which might, however,

include some members who were not professional judges)

should be appointed to report upon the truth of this Arraign-

ment after Hitler and Co. had been brought before the tribu-

nal and given the opportunity to challenge the truth of its

contents, if they could.
According to Simon, the Tribunal would then — after allowing them to
produce any documents or witnesses — report on whether the arraignment
or any part of it had been disproved.'®!

Neither the IMTFE Charter nor its Rules actually specified that the
prosecutors would bring the indictment before the Tribunal. It was, how-
ever, implicit in the process employed, including in the Rules.'®* The In-

180" Jackson Report, pp. 8081, see supra note 11.

'8 Memorandum to Judge Rosenman from Lord Simon (Lord Chancellor) Smith, 6 April
1945, in Smith, 1982, p. 150, see supra note 19; see also letter from US Ambassador to
UK to Secretary of State, 7 April 1945, in Foreign Relations of the United States Diplo-
matic Papers, 1945, vol. 111, US State Department, Washington, DC, 1945, p. 1158 enclos-
ing Simon’s letter.

182 IMTFE, Rules of Procedure, Rule 2(a), Service of Additional Documents, see supra note
126, stated:

If, before the Tribunal commences to take evidence, the Chief Prosecu-
tor offers amendments or additions to the indictment, such amendments
or additions, including any accompanying documents, shall be lodged
with the Tribunal and copies of the same translated into a language
which they each understand shall be furnished to the accused in custo-
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ternational Prosecution Service of the General Headquarters of the Allied
Powers investigated, selected defendants and prepared (by majority vote)
an indictment that was then submitted to MacArthur for approval.'® The
Tokyo indictment, although apparently drafted by the British prosecutors,
likewise contained a compromise between the more spartan common law
indictments and the more detailed narratives of the civil law.'® The Nu-
remberg indictment contained four counts and indicted 24 individuals and
six organisations while the Tokyo indictment contained 55 counts against
28 defendants.

The Nuremberg and Tokyo Rules also permitted the chief prosecu-
tor(s) to amend the indictment before trial by lodging a copy of the
amendments and accompanying documents with the general secretaries of
the Tribunals.'®

Following the Nuremberg precedent, the General Assembly’s 1953
Revised Draft Statute for an International Criminal Court provided only
that the indictment ““shall contain a concise statement of the facts which
constitute each alleged offence and a specific reference to the law under
which the accused is charged” and the Court may authorise an amend-
ment.'®® The 1994 ILC Draft Statute contained a similar provision.'®’

The modern day indictment — or as termed at the ICC the “docu-
ment containing the charges” — does not annex evidence. The legal prin-
ciples specify that an indictment must include the charges against an ac-

dy as soon as practicable and notice given in accordance with Rule 1 (I)
to those not in custody.

Awaya Kentard, “Selecting Defendants at the Tokyo Trial”, in Yuki Tanaka, Tim McCor-

mack and Gerry Simpson (eds.), Beyond Victor’s Justice? The Tokyo War Crimes Trial

Revisited, Martinus Nijhoff, Leiden, 2011, pp. 57-61.

Boister and Cryer, 2008, p. 70, see supra note 46.

185 IMT, Rules of Procedure, Rule 3, see supra note 122, and IMTFE, Rules of Procedure,
Rule 2(a), see supra note 126, both entitled Service of Additional Documents. Medical
case, Rule 5, Notice of Amendments or Additions to Original Indictment, was similarly
expressed, see supra note 128.

1861953 Revised Draft Statute for ICC, Art. 35, see supra note 50.

1994 Draft Statute for ICC, Art. 27(1), see supra note 52. It would have been confirmed by
the Presidency, which would have set up a trial chamber. The prosecutor would have sub-
mitted supporting material with the indictment, just like at the ICTY. ILC, Draft Code of
Crimes against the Peace and Security of Mankind, Report of the Commission to the Gen-
eral Assembly on the Work of its Forty-sixth session, 2 May-22 July 1994, UN doc.
A/CN.4/SER.A/1994/Add.1 (1994), Yearbook of the International Law Commission, 1994,
vol. II (part 2) commentary, p. 48 (‘1994 Draft Code of Crimes, commentary’).

183

184
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cused person and a statement of the material facts necessary to put the
accused on notice of the case against him or her.'®® The evidence support-
ing the charges in the indictment must be disclosed well before trial ac-
cording to a timetable set by the court or tribunal. The original ICTY
Rules permitted the prosecutor to amend or withdraw an indictment be-
fore its confirmation, and, after confirmation, with the leave of the tribu-
nal."® At the ICC, the prosecutor may seek to amend the document con-
taining the charge before the trial has commenced.'*

2.7.4. Trial Procedures

The ICC, ICTY, ICTR, SCSL and STL'' have conducted their trials ac-
cording to these adversarial principles. One ICTY judge suggested that

'8 For a summary of these see Hikan Friman, Helen Brady, Matteo Costi, Fabricio Guariglia

and Carl-Friedrich Stuckenberg, “Charges”, in Sluiter et al., 2013, pp. 385-88, see supra

note 9.

18 1CTY, Rules of Procedure and Evidence, Rule 50, see supra note 89. Before trial, by the

confirming judge, and after the commencement of trial, with the Trial Chamber’s leave.
The trial could be postponed, where necessary, “to ensure adequate time for the prepara-
tion of the defence”.
ICC, Rules of Procedure and Evidence, Rule 128, see supra note 153.
ICC Statute, Art. 64(8)(b), see supra note 88, provides:
At the trial, the presiding judge may give directions for the conduct of
proceedings, including to ensure that they are conducted in a fair and
impartial manner. Subject to any directions of the presiding judge, the
parties may submit evidence in accordance with the provisions of this
Statute.
Art. 69(3) provides:
The parties may submit evidence relevant to the case, in accordance
with article 64. The Court shall have the authority to request the sub-
mission of all evidence that it considers necessary for the determination
of the truth.
ICTY, Rules of Procedure and Evidence, Rule 85(A):

(A) Each party is entitled to call witnesses and present evi-
dence. Unless otherwise directed by the Trial Chamber in
the interests of justice, evidence at the trial shall be present-
ed in the following sequence:

190
191

1) evidence for the prosecution;
(i1) evidence for the defence;

(ii1) prosecution evidence in rebuttal;
(iv) defence evidence in rejoinder;
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the tilt towards an adversarial model there had several possible sources;
the Nuremberg precedent, early proposals made by the US Department of
Justice during the establishment procedures, and the perception that hav-
ing the Judges stand between the parties rather than being allied with the
prosecution would enhance the perception of neutrality.'®* The ECCC has
also followed this route in trials where the accused contested the charges
and their guilt.'”® Likewise, the STL Statute and Rules, which specify that
the questioning of witnesses can be led by the judges, starting with the
presiding judge, nonetheless feature a statutory regime containing a de-
fault position that effectively requires the parties to call their own evi-
dence, including calling witnesses. The STL Rules do not permit the
judges to produce documents into evidence although they may order a
par;tg}; to produce additional evidence, or themselves summons witness-
es.

2.7.5. Judicial Powers during Trial

At Nuremberg and Tokyo, the parties, rather than the judges, called the
witnesses. The international criminal trials in international courts and tri-
bunals have since followed this model. This follows from a procedural
model featuring an independent investigating prosecutor and defence
counsel who do their own investigations. The Charters of the Tribunals,

v) evidence ordered by the Trial Chamber
pursuant to Rule 98;
(vi) any relevant information that may assist

the Trial Chamber in determining an ap-
propriate sentence if the accused is found
guilty on one or more of the charges in
the indictment.
See also ICTR, Rules of Procedure and Evidence, adopted 5 July 1995, Rule 85(A)
(http://www.legal-tools.org/doc/0b0d43/); SCSL, Rules of Procedure and Evidence, adopt-
ed 16 January 2002, Rule 85 (http://www.legal-tools.org/doc/8036f5/).
192" Theodor Meron, “Procedural Evolution in the ICTY?, in Journal of International Criminal
Justice, 2004, vol. 2, no. 2, p. 522.
193 With the exception of ECCC, Prosecutor v. Kaing Guek Eav alias Duch, 001/18-07-2007,
Case 001.
194 STL Statute, see supra note 8, and STL, Rules of Procedure and Evidence, adopted 20
March 2009, Rule 165, Power of Chambers to Order Production of Additional Evidence,
(http://www.legal-tools.org/doc/3773bf/).
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however, allowed judges to summons witnesses, require them to attend
and to put questions to them at trial.'*

The judicial questioning of witnesses is also rooted in the Nurem-
berg procedures. While atypical in nature in common law criminal jury
trials (a true minority of cases in most common law jurisdictions), it is
normal in civil law criminal proceedings using inquisitorial procedures.
The IMT Charter allowed the Tribunal to put “any question to any witness
and to any Defendant, at any time”. It could also “summons witnesses to
the Trial and to require their attendance and testimony and to put ques-
tions to them”."”® The IMTFE did not exercise its power under the Charter
to “interrogate each accused and to permit comment on his refusal to an-
swer any question”."”” The ICC Rules of Procedure specify that the judges
have “the right” to question a witness before and after the parties have
done so0.'”®

Although the ICC Statute and Rules — like the ICTY Rules — could
allow a Trial Chamber to conduct the trial by first questioning the wit-
nesses itself, several factors militate against this, especially in long and
complex trials. These include the sheer size of the trials, the lack of any
investigating dossier, that the parties have themselves prepared their own
cases based upon the prosecutor’s investigation, the length of investiga-
tions, the difficulty of dividing the questioning between different mem-
bers of the same Trial Chamber bench coming from different legal back-
grounds, and judicial unfamiliarity with the case file and witnesses who
may have been interviewed multiple times preceding the trial by prosecu-
tion investigators and lawyers (and often also by state authorities and
NGOs). There is also the need for impartiality in judges not acting as sec-
ond prosecutors, especially where there are participating victims in the
trial process.

195 IMT Charter, Art. 17, see supra note 27; IMTFE Charter, Art. 11, see supra note 6.

19 IMT Charter, Arts. 24(f), 17(a), see supra note 27.

197 Qee, IMTFE Charter, Art. 11(b), see supra note 6. According to Boister and Cryer, 2008,
p- 88, see supra note 46.

19 1CC, Rules of Procedure and Evidence, Rule 140(2)(c), see supra note 153. The other
international courts and tribunals have a similar rule, for example, Rule 85(B) in the ICTY,
ICTR and SCSL Rules of Procedure and Evidence. The STL Statute and Rules of Proce-
dure and Evidence also anticipate judicial questioning, Art. 20(2), Rule 145, see supra
note 194.
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Even a strong critic of what he described as the use of “Anglo-
Saxon-American common law” procedures in international criminal law
proceedings stopped short of advocating judicial primary questioning of
witnesses:

This plea for a more active judge does not necessarily mean
that examination by the parties, as is their typical privilege in
adversarial systems, should instead primarily be put into the
hands of the judge as it is practiced in the continental-
European tradition.'”

2.7.6. Trial Procedures: Defence Issues

While the Nuremberg and Tokyo trials featured some safeguards for the
rights of defendants and accused, modern international human rights law
self-evidently guarantees procedural rights that did not exist in 1945 and
1946. Although specified in the two Charters — and even referred to by
Nikitchenko in the first session of the Nuremberg Tribunal*”’ — in reality,
in the 1940s the right of accused Nazi and Japanese war criminals to re-
ceive a fair trial was not the highest priority for the Charters’ drafters. The
Americans had already pondered
whether a procedure can be devised which will afford the de-

fendants some of the privileges afforded to defendants under
our normal criminal procedures and which will not at the

% The former German ad litem ICTY Judge, Albin Eser, “The Adversarial’ Procedure: A
Model Superior to Other Trial Systems in International Criminal Justice? Reflexions of a
Judge”, in Thomas Kruesmann (ed.), /CTY: Towards a Fair Trial, Neuer Wissenschaft-
licher Verlag, Vienna, 2008, pp. 208, 225, and repeated in ‘“Procedural Structure and Fea-
tures of International Criminal Justice: Lessons from the ICTY”, in Bert Swart, Alexander
Zahar and Goran Sluiter (eds.), The Legacy of the International Criminal Tribunal for the
Former Yugoslavia, Oxford University Press, Oxford, 2011, p. 144: “In this respect |
would not go as far as Kirsch [...] who, astonishing for a defence counsel, suggests leav-
ing the examination-in-chief to the judge” (at fn. 57), referring to Stefan Kirsch, “The Trial
Proceedings before the ICC”, in International Criminal Law Review, 2006, vol. 6, pp.
275-92.

Minutes of the Opening Session, 18 October 1945, Trial of Major War Criminals, vol. 1, p.
25, see supra note 27: “The Tribunal has formulated Rules of Procedure, shortly to be pub-
lished, relating to the production of witnesses and documents in order to see that the de-
fendants have a fair trial with full opportunity to present their defense”.
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same time impede the punishment of those already convicted
at the bar of world opinion.201
The two Charters specified certain minimum procedural rights. For
example, both allowed defendants and accused the right to conduct their
own defence with the assistance of counsel.?** Self-representation is more
usual in common law systems, unlike in civil law systems where counsel
are assigned to represent accused persons.””> However, the right of a de-
fendant or accused to conduct his own defence, or to have the assistance
of counsel, was also specified. These rights were soon affirmed by the
United Nations General Assembly in its Nuremberg Principles.”*

Nuremberg had rules requiring notice to defendants of certain key
documents, namely the indictment, the Charter, documents accompanying
the indictment and a statement of his right to assistance by counsel. The
defence were permitted to conduct their own investigations and could
seek the production of witnesses. The defendants could ask the Tribunal
to summons witnesses and to obtain documents. Neither the IMT Charter
nor Rules, however, contained specific provisions to exclude evidence,
although in practice the Tribunal could do this itself in response to a de-
fence objection. No provisions existed for procedural violations. For ex-
ample, a Nuremberg prosecutor could question a suspect or accused with-
out having to warn them of their right against self-incrimination, or that
the evidence could be used against them before the Tribunal.

21 Memorandum from the Department of the Treasury. Re: The War Department Memoran-

dum Concerning the Punishment of War Criminals, 19 January 1945, in Smith, 1982, p.
128, see supra note 19. This would have entailed eliminating any plea of sovereign im-
munity, superiority or insanity as automatic defences, specifically defining the crimes to
prevent the defence arguing collateral and irrelevant issues, time-limiting that given to “the
criminals” to speak on their own behalf, and allowing the Allies’ right to present evidence
completely unrestricted by rules of evidence and other technicalities.

202 IMT Charter, Art. 16(d), see supra note 27; IMTFE Charter, Art. 9, see supra note 6.

203 See, for example, Till Gut, Stefan Kirsch, Daryl Mundis and Melinda Taylor, “Defence
Issues”, in Sluiter et al., 2013, pp. 1265-66, see supra note 9.

United Nations General Assembly, resolution 95(I), Affirmation of Principles of Interna-
tional Law Recognized by the Charter of the Niirnberg Tribunal, 11 December 1946. See
also ILC, Principles of International Law Recognized by the Charter of the Niirnberg Tri-
bunal and in the Judgment of the Tribunal, with commentaries, 1950, Principle V(d) (‘Nu-
remberg Principles’) (https://www.legal-tools.org/doc/5164a6/). See also Gut et al., 2013,
p- 1250, supra note 203.
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The IMTFE Charter also expressly required defendants to have a
proper defence and gave them the right to counsel.”” But unlike at Nu-
remberg”” counsel did not need to be professionally qualified to conduct
a case before courts of his own country. Each defendant was permitted to
select a Japanese ‘“chief counsel” and at least one Japanese ‘“‘associate
counsel” a month before indictment, and shortly before the commence-
ment of trial 28 American attorneys were appointed to assist."’

Neither Charter nor its Tribunal Rules specified either a right to si-
lence, or even a presumption of innocence, or even that the Tribunal had
to be convinced of guilt beyond reasonable doubt. The IMT judgment,
though, explicitly held in relation to two defendants, Hjalmar Schacht and
Franz von Papen, that their guilt had “not been established beyond rea-
sonable doubt”.?”® The IMTFE judgment used the formulation “proved” in
relation to allegations and “found guilty” in relation to individual criminal
responsibility.*” The Universal Declaration of Human Rights, adopted by
the UN General Assembly on 10 December 1948, specifies the presump-
tion of innocence and the right to a fair and public trial.*'°

205 IMTFE Charter, Art. 9, see supra note 6.
206 MT Charter, Art. 23, see supra note 27.
27 Boister and Cryer, 2008, pp. 78-79, see supra note 46.

IMT, Prosecutor v. Hermann Wilhelm Goring et al., Judgment, 1 October 1946, Trial of
German Major War Criminals, pp. 556, 573, see supra note 27 (‘IMT, Judgment’)
(https://www.legal-tools.org/doc/f41e8b/). Nikitchenko, in his dissent on the acquittals,
stated of Schacht, that “it is indisputably established that” he “participated in the persecu-
tion of Jews” (etc.), and of von Papen, that the “evidence establishes beyond reasonable
doubt that” that he “actively participated in the Nazi aggression against Austria culminat-
ing in its occupation”, (etc.), Dissenting Opinion of the Soviet Member of the International
Military Tribunal, Trial of German Major War Criminals, pp. 536, and on the third acquit-
tal, “I consider Fritzsche’s responsibility fully proven”, p. 540.

208

2 For example, “The Tribunal finds that the existence of the criminal conspiracy to wage

wars of aggression as alleged in Count I, with the limitation as to object already men-
tioned, has been proved”; and, for example, Araki Sadao, “Accordingly we find him guilty
under Count 27”. IMTFE, United States of America et al. v. Araki Sadao et al., Judgment,
1 November 1948, in R. John Pritchard and Sonia M. Zaide (eds.), The Tokyo War Crimes
Trial, vol. 22: Proceedings in Chambers, Garland, New York, 1981, pp. 49,770, 49,775
(‘IMTFE Judgment’) (https://www.legal-tools.org/doc/09f24c/).

Universal Declaration of Human Rights, Art. 11(1), see supra note 103: “Everyone
charged with a penal offence has he right to be presumed innocent until proved guilty ac-
cording to law in a public trial at which he has had all the guarantees necessary for his de-
fence”.
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Pre-trial detention was not mentioned in the Charters or Rules of ei-
ther Tribunal. But this is unsurprising given that all defendants and ac-
cused, save Martin Bormann (who was dead yet tried in absentia), were in
custody. Both the Tokyo and Nuremberg trial rules were silent on lawyer-
client privilege. This is now regulated.”'' Defendants were allowed to ob-
ject to documents at the time they were offered into evidence, and they
could be received without prejudice to a later motion to exclude it.*'?

2.7.6. Notice to Defendants and Accused

Both the IMT and IMTFE Charters®'? specified that the evidence must be
provided to the defence in advance of the opening of the trial. At Tokyo,
the indictment was lodged on 29 April 1946, read in court on 3 and 4 May
1946, and 27 of the accused pleaded not guilty to it a week later, on 6
May 1946.%'* The prosecutor’s opening statement was on 3 and 4 June
and the presentation of evidence began on 16 June 1946. The 55-count

indictment against 28 accused encompassed the period between 1928 and
1945.

The IMT Rules provided that the defendants were to receive a
translated copy of the indictment at least 30 days before the commence-
ment of the trial.?!* The indictment, signed on 8 October 1945, was
lodged before the Tribunal on 18 October 1945, upon which the presiding
judge, Nikitchenko, stated:

The individual defendants in custody will be notified that
they must be ready for Trial within 30 days after the service
of the Indictment upon them. Promptly thereafter the Tribu-
nal shall fix and announce the date of the Trial in Nuremberg
to take place not less than 30 days after the service of the In-

21 For example, ICTY, Rules of Procedure and Evidence, Rule 97, see supra note 89, regu-

lates this, as does ICC, Rules of Procedure and Evidence, Rule 73, see supra note 153 on
Privileged Communications and Information.

212 Dodd, 1947, p. 195, see supra note 2.

213 IMTFE Charter, Art. 9(b), see supra note 6; the indictment was to be provided to the ac-

cused “in adequate time for defense”.

214 Boister and Cryer, 2008, p. 69, see supra note 46.

215 IMT, Rules of Procedure, Rule 2(a), see supra note 122.
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dictment and the defendants shall be advised of such date as
soon as it is fixed.>'®

The defendants were served with the indictment on 19 October 1945.2!7
The trial began promptly 30 days later, on 20 November 1945.

The 1953 Revised Draft Statute for an International Criminal Court
stated: “The Court shall not proceed with the trial unless satisfied that the
accused has had the indictment and any amendment thereof served upon
him and has sufficient time to prepare his defence”.”'® These principles
continue today in all of the modern international criminal courts and tri-
bunals. All modern trials feature a lengthy motion-laden pre-trial period.

2.7.7. Pre-Trial Motions and Decisions in an
Adversarial Trial Process

Dealing with procedural decisions before the commencement of an inter-
national criminal trial — although plainly heavily utilised in national sys-
tems — has a direct link with the Nuremberg procedures. The eight Nu-
remberg judges met privately 26 times before trial, occasionally with the
prosecution, and held five public sessions to dispose of preliminary trial
issues.”!” Their Rules, issued on 29 October 1945, just three weeks before
trial, provided that pre-trial motions should be filed in writing with the
Tribunal’s general secretary.*’

At their first full meeting on 29 October 1945 the judges discussed
the pre-trial issues for a trial scheduled to commence three weeks later on
20 November. Six public sessions were held to hear and rule on prelimi-
nary trial issues. These included representation of the defendants, securing
documents requested by the defence, and reviewing and testing the new

218 Minutes of the Opening Session, 18 October 1945, Trial of Major War Criminals, vol. 1, p.

24, see supra note 27.

27 Taylor, 1993, pp. 131-33, see supra note 4.

218 1953 Revised Draft Statute for an ICC, Art. 36(2), see supra note 50.

219 Taylor, 1993, p. 143, see supra note 4.

220 IMT, Rules of Procedure, Rule 7, see supra note 122: “Applications and Motions before

Trial and Rulings during the Trial. (a) All motions, applications or other requests ad-
dressed to the Tribunal prior to the commencement of trial shall be made in writing and
filed with the General Secretary of the Tribunal at the Palace of Justice, Nuremberg, Ger-
many”’.
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IBM simultaneous interpretation system.**' Justice Biddle afterwards de-
scribed this novel system as saving an enormous consumption of time.**

These procedural innovations from the 1940s are now a firm part of
international criminal procedural law. Almost 50 years later, the initial
ICTY Rules provided for pre-trial disposal of “preliminary motions by
Accused”, defined as including challenges to jurisdiction and the form of
the indictment.”® The ICC has its own detailed and complex pre-trial re-
gime.”?* The Nuremberg precedent represented a practical and sensible
procedure.

2.7.8. Challenges to Jurisdiction: As a Preliminary Motion

Challenges to jurisdiction in international criminal trials also emerged
from the practice — but not the Charters or Rules — of the Nuremberg and
Tokyo Tribunals. The statute of each international court and tribunal de-
fines its own jurisdiction.””” Both the IMT and IMTFE Charters specified

22

Taylor, 1993, p. 143, see supra note 4.

22 Biddle, 1947, p. 200, see supra note 39

22 ICTY, Rules of Procedure and Evidence, Rule 73(A), see supra note 89; ICC Statute, see
supra note 88, and Rules of Procedure and Evidence, see supra note 153, contain similar
provisions (see below).

ICC Statute, Parts Il and V, see supra note 88; and ICC, Rules of Procedure and Evidence,
chs. 3, 4 and 5, see supra note 153.

For example, ICTY Statute, Art. 8, see supra note 97:

The territorial jurisdiction of the International Tribunal shall extend to
the territory of the former Socialist Federal Republic of Yugoslavia, in-
cluding its land surface, airspace and territorial waters. The temporal
jurisdiction of the International Tribunal shall extend to a period begin-
ning on 1 January 1991.

SCSL Statute, Art. 1, see supra note 174, but by contrast uses the term “competence” and
provides that:

224

225

The Special Court shall, except as provided in subparagraph (2), have
the power to prosecute persons who bear the greatest responsibility for
serious violations of international humanitarian law and Sierra Leonean
law committed in the territory of Sierra Leone since 30 November
1996, including those leaders who, in committing such crimes, have
threatened the establishment of and implementation of the peace pro-
cess in Sierra Leone
SCSL Statute, Art. 1(2) excludes competence over international peacekeepers. Even the

ECCC Internal Rules, Rule 89(1)(a), see supra note 164, allows for pre-trial challenges to
jurisdiction, within 30 days of a closing order becoming final.
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the jurisdiction of their Tribunals,?*® but neither provided for a manner of
challenging it, and the IMT Charter actually prohibited challenges.

Two Tribunal members, Nikitchenko and the French alternate Fal-
co, had represented their countries in the negotiations, and the American
member, Biddle, who was the US Attorney General until 26 June 1945 —
the date of the commencement of the negotiations in London — had been
one of the main advocates of the Tribunal on which he was to sit. The
chief American negotiator was its chief prosecution counsel. Likewise,
the British Attorney General for all bar the final negotiating session in
London, Maxwell Fyfe, became the deputy chief prosecutor during the
trial. These were the men who settled Article 3 of the IMT Charter stating
that neither the court nor its composition could be challenged.

An early written motion filed by Hermann Goring’s lawyer — on
behalf of all defendants — seeking to challenge the Tribunal’s jurisdiction
was summarily denied during the court’s second session on the basis that
it conflicted with Article 3.%*” An oral motion for Rudolf Hess, four

226 Both under the heading Jurisdiction and General Principles. IMT Charter, Art. 6, see supra
note 27, referring to the London Agreement: “The Tribunal established by the Agreement
referred to in Article 1 hereof for the trial and punishment of the major war criminals of
the European Axis countries shall have the power to try and punish persons who, acting in
the interests of the European Axis countries, whether as individuals or as members of or-
ganizations, committed any of the following crimes”. IMTFE Charter, Art. 5, see supra
note 6: “Jurisdiction over Persons and Offences. The Tribunal shall have the power to try
and punish Far Eastern war criminals who as individuals or as members of organizations
are charged with offences which include Crimes against Peace”.

227 Motion adopted by all defence counsel, 19 November 1945, filed by Dr. Otto Stahmer on
behalf of all defendants asking that “the Tribunal direct that an opinion be submitted by in-
ternationally recognized authorities on international law on the legal elements of this Trial
under the Charter of the Tribunal”, Trial of the Major War Criminals, vol. 1, pp. 168-70,
see supra note 27. It was rejected on 21 November 1945 with the Tribunal simply holding:

A motion has been filed with the Tribunal and the Tribunal has given it

consideration, and insofar as it may be a plea to the jurisdiction of the

Tribunal, it conflicts with Article 3 of the Charter and will not be enter-

tained. Insofar as it may contain other arguments which may be open to

the defendants, they may be heard at a later stage.
Second Day, Wednesday, 21 November 1945, in Trial of the Major War Criminals Before
the International Military Tribunal, Nuremberg, 14 November 1945—1 October 1946, vol.
2: Proceedings. 14 November 1945-30 November 1945, IMT, Nuremberg, 1947, p. 95,
(‘Trial of Major War Criminals, vol. 2”). Also see Taylor, 1993, p. 166, see supra note 4.
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months later, challenging the Tribunal’s jurisdiction outside of war
crimes, was likewise immediately dismissed.?**

The IMTFE Charter had no similar prohibitive provision. However,
several challenges were brought against its jurisdiction or competence,
and then also quickly dismissed. The challenges have been described as a
“fair trial challenge”, the “MacArthur challenge” alleging that MacArthur
lacked the power to establish the Tribunal, a challenge to his authority to
include crimes against the peace, war crimes and murder in the Tribunal’s
jurisdiction, a challenge to the powers set out in the 1945 Potsdam Decla-
ration and a challenge to “excluded wars” — those not listed in either the
Potsdam Declaration or the Instrument of Surrender. Another challenge
was “status based”, arguing that the Tribunal lacked the jurisdiction to try
four of the accused who, it asserted, were prisoners of war under the 1929
Geneva Convention on Prisoners of War and hence only Switzerland
could try them. A final challenge was based on the claimed diplomatic
immunity of one defendant who had been the Japanese ambassador to
Germany. As at Nuremberg, none succeeded.””’

A contemporary public international law statute in the form of 1920
Statute of the Permanent Court of International Justice (‘PCIJ’) and the
1945 Statute of the International Court of Justice, however, had specific
provisions dealing with challenges to the court’s jurisdiction. Article 36 of
both provides that disputes as to jurisdiction shall be determined by a de-
cision of the Court, and Article 79 of the ICJ’s (1978) Rules of the Court
specify that this is a preliminary objection.

The reports of the negotiations establishing the IMT show that the
Allies wanted a short non-technical trial. Allowing statutory challenges to
jurisdiction — such as those based on accusations of victors’ justice and
the Tribunal’s legality (or its right to exist) — would have been self-
defeating.

Despite their lack of success, these defence attempts to challenge
jurisdiction in an international criminal forum created a precedent for the
Rules or Statutes of the modern international courts and tribunals, all of

228 On 22 March 1946, Hess’s lawyer stated that he also “contests the jurisdiction of the Tri-
bunal where other than war crimes proper are the subject of the Trial”. Moments later it
was denied. Trial of the Major War Criminals Before the International Military Tribunal,
Nuremberg, 14 November 1945—1 October 1946, vol. 9: Proceedings. 8 March 194623
March 1946, IMT, Nuremberg, 1947, pp. 691-92.

22 See Boister and Cryer, 2008, pp. 31-48, supra note 46.
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which allow challenges to the jurisdiction of the court. Only eight years
after the IMT Charter, Article 30 of the General Assembly’s 1953 Re-
vised Draft Statute for an International Criminal Court permitted chal-
lenges to jurisdiction, by either the person indicted or the relevant state.
On the question of institutionalising this (now) fundamental right, the re-
port of the Committee on International Criminal Jurisdiction merely
commented that, by majority, it had decided it was better to determine
these challenges before the trial had commenced and evidence had been
heard. > It thus appears that by 1953 it was accepted that future interna-
tional criminal courts and tribunals would allow such challenges. Moreo-
ver, international human rights law guarantees of the right to a fair trial
should incorporate the right to challenge the jurisdiction of a court to hear
a criminal case.”’

As the first modern tribunal, the ICTY permitted — as a preliminary
motion — defence challenges to jurisdiction, although the original rule did
not define the term.?*? After several unsuccessful defence challenges to
the Tribunal’s legality (or its right to exist) — and to prevent further such
challenges, the Rule was amended in 2000 to confine jurisdictional chal-
lenges to persons, territory, time period, and the violations specified in the
Statute.”* The ICC Statute, as a treaty based court — like the ICJ and the
1953 Draft Statute — specifies that the Court must satisfy itself that it has
jurisdiction to hear a case, and may on its own motion determine the “ad-
missibility” of a case or situation.”** The Statute and Rules provide proce-

20 Report of the 1953 Committee on International Criminal Jurisdiction Para 115, General

Assembly Official Records, 9th sess., suppl. no. 12, UN doc. A/2645 (‘1953 Committee
Report’).

International Covenant on Civil and Political Rights, adopted and opened for accession by
General Assembly resolution 2200A (XXI), 16 December 1966, Art. 14 (‘ICCPR’)
(http://www.legal-tools.org/doc/2838f3/) provides that “everyone shall be entitled to a fair
and public hearing by a competent, independent and impartial tribunal established by law”.
And see also, for example, United Nations Universal Declaration of Human Rights, Art.
10, supra note 103: “Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and obligations and
of any criminal charge against him”.

B2 ICTY, Rules of Procedure and Evidence, Rule 73(A)(i), see supra note 89.

23 ICTY, Rules of Procedure and Evidence, 13 December 2000, IT/32/Rev.19, inserting Rule
72(D).
24 ICC Statute, Art. 19(1), see supra note 88.
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dures for disposing of preliminary challenges to admissibility and the
Court’s jurisdiction.?

2.7.9. Order of Trial Proceedings, including Presentation of
Evidence

As referred to above, the most fundamental issue of the order of events at
trial — pleas, opening and closing statements and the presentation of evi-
dence — required some negotiation between the Soviets and the Ameri-
cans. The basic structure of the international criminal trial — as pioneered
at Nuremberg and Tokyo — has more or less survived. But getting to that
point in 1945 had its complexities. The outcome took many sessions of
serious negotiations before final agreement was reached.”*® This very cen-
tral issue of procedure is well settled in national systems, and consequent-
ly one that domestic lawyers know thoroughly. But for the first interna-
tional criminal trial this particular wheel had to be reinvented into an in-
ternational hybrid. A disagreement existed between the British and Amer-
icans on one side and the Soviets on the other, on specifying the trial pro-
cedure — pleas, opening and closing statements and the presentation of
evidence. The Soviets and French, for example, had queried the American
proposal to commence the trial with an opening statement by the prosecu-
tors, saying that their domestic procedures contained “no such thing”. The
Soviet negotiator, however, then decided that it “would be useful” and
submitted a proposal mirroring the British and American position of
commencing the trial with reading the indictment, arraigning the defend-
ants and then proceeding to the prosecutor’s opening statement.**’

The basic Nuremberg and Tokyo trial structures have survived,
namely a reading of the indictment, the accused entering a plea, an open-
ing by prosecutor, and, if chosen, by the defendant.”*® The order of the
presentation of evidence at Nuremberg was specified as follows:

25 1CC, Rules of Procedure and Evidence, Section III, Rules 5-62: “Challenges and prelimi-

nary rulings under articles 17, 18 and 19 (respectively, admissibility, preliminary rulings re
admissibility, and jurisdiction)”.

236 See Taylor, 1993, p. 74, see supra note 4.

37 Jackson Report, pp. 191-93, see supra note 11, describing the negotiations on 10 July

1945.

See, generally, Sergey Vasiliev, “Structure of Contested Trial”, in Sluiter et al., 2013, p.
543, supra note 9, describing how the practice was different to the rule.

238
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The witnesses for the Prosecution shall be examined and af-

ter that the witnesses for the Defense. Thereafter such rebut-

ting evidence as may be held by the Tribunal to be admissi-

ble shall be called by either the Prosecution or the De-

fense. ™
At Nuremberg, the indictment was read in full even though the prosecu-
tors and defence counsel had stipulated that it could be summarised.**’ At
Tokyo, the reading of the indictment could be waived by all accused.**!

According to the IMFTE Charter, the prosecution and defence “may
offer evidence and the admissibility of the same shall be determined by
the Tribunal”. Further, the prosecution and each accused “(by counsel on-
ly, if represented) may examine each witness and each accused who gives
testimony”.*** An accused, by counsel only, if represented, could then ad-
dress the Tribunal, followed by a prosecution address. Judgment and sen-
tence was to follow.

The IMTFE, in practice, allowed the parties to call rebuttal evi-
dence.”” The modern courts and tribunals specifically permit this. The
order of closing arguments was in reverse from the modern practice. At
Tokyo and Nuremberg, the defence went first with the prosecution having
the last word.*** International human rights law has since intervened with
the first version of the ICTY Rules specifying a prosecution closing, then
a defence closing, followed by a possible prosecution rebuttal and a pos-
sible defence rejoinder.”* The only real procedural difference is that the
defence now has the last word.

In 1993, in the short period allowed to draft the ICTY Statute, the
drafters elected not to attempt to instruct the judges on how to run their
trials. The ICTY and ICTR Statutes were deliberately silent on the man-
ner of the presentation of evidence, stating only:

The judges of the International Tribunal shall adopt rules of
procedure and evidence for the conduct of the pre-trial phase

29 IMT Charter, Art. 24(e), see supra note 27.
20 gee Taylor, 1993, p. 165, see supra note 4, re IMT Charter, Art. 24(a), see supra note 27.

41 IMTFE Charter, Art. 15, Course of Trial Proceedings, Art. 15(a), see supra note 6.

2 Ipid., Art. 15(d) and (e). See, generally, Acquaviva et al., 2013, p. 568, see supra note 9.

243 See, Boister and Cryer, 2008, p. 92, see supra note 46.
244 IMT Charter, Art. 24, see supra note 27.

245 IMT, Rules of Procedure, Rule 86, see supra note 122.
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of the proceedings, trials and appeals, the admission of evi-
dence, the protection of victims and witnesses and other ap-
propriate matters.**’

The SCSL Statute adopted the ICTR Rules,*” which essentially
mirrored the ICTY Rules. The original ICTY Rules specified the order of
proceeding as evidence for the prosecution, defence, prosecution rebuttal,
defence rejoinder, followed by evidence ordered by the Trial Chamber,
“unless otherwise directed by the Trial Chamber in the interests of jus-
tice”.**® The accused was allowed to appear as a witness in his or her own
defence.

The ICC Statute specifies that “the presiding judge may give direc-
tions for the conduct of the trial”.** This compromise resulted from nego-
tiations at Preparatory Commissions for the implementation of the Rules
of Procedure and Evidence which led to a debate

between some civil lawyers, who considered that the judges
should be the sole arbiters of the procedure with no further
guidance from the Rules, and others, mainly coming from a
common law tradition, who insisted that a predictable proce-
dural scheme was essential to ensure fair trial and protect the
rights of the accused.”’

Those negotiations exposed serious tensions among the different legal
traditions, particularly the civil law®' and common law, and, according to

246 ICTY Statute, Art. 15, Rules of Procedure and Evidence, see supra note 97; ICTR Statute,
Art. 14, see supra note 97.

SCSL Statute, Art. 14(1), see supra note 174, applying them mutatis mutandis with Rule
14(2) allowing guidance in amending the Rules, where necessary, from the Criminal Pro-
cedure Act of Sierra Leone.

ICTY, Rules of Procedure and Evidence, Rule 85, see supra note 89.

249 1CC Statute, Art. 64(8)(b), see supra note 88.
250

247

248

Fernandez, 2001, p. 252, see supra note 155.

For example, France had presented a proposed Article 120, Powers of the President, which
would have provided that

251

he shall determine the order of the examination of the accused, the
hearing of experts and depositions. The accused, the witnesses, the ex-
perts and any person called to the bar shall be examined first of all by
the President. Following this, the Prosecutor and the defence counsel of
the accused may also examine them with the authorization of the Presi-
dent.
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one leading participant, “much effort was made to find solutions that

would satisfy different domestic principles and approaches”.**

The resulting compromise — Article 64(8) — was considered by
some to give insufficient guidance, with critics arguing that a more pre-
dictable procedural scheme was essential for a fair trial, upholding the
rights of the accused and consistent practice or equal treatment before the
court. Unresolved during the judicial rule-making of the Regulations was
whether a Trial Chamber would adopt the strict adversarial approach of
having a prosecution case followed by a defence case, or whether the ap-
proach would be more civil law inspired.”>® Regulation 43 provides some
guidance to the method of examining witnesses in court and represents a
compromise between the two domestic approaches used in the two domi-
nant legal systems.?** Rule 140, Directions for the Conduct of the Pro-
ceedings and Testimony, provides that the parties “shall agree on the or-
der and manner in which the evidence shall be submitted to the Trial
Chamber” if the court has not issued directions. The default order of
presentation of evidence is of the party presenting the evidence may ques-
tion that witness; the other party may then question the witness “about
relevant matters related to the witness’s testimony and its reliability, the
credibility of the witness and other relevant matters” (termed ‘“‘cross-
examination” in, for example, the ICTY Rules),?’ and the defence has the

M. Cherif Bassiouni, The Legislative History of the International Criminal Court: Intro-
duction, Analysis, and Integrated Text, vol. 2: An Article-by-Article Evolution of the Stat-
ute, Transnational Publishers, Ardsley, NY, 2005, p. 471.

Silvia Fernandez de Gurmendi and Hékan Friman, “The Rules of Procedure and Evidence
and the Regulations of the Court”, in José Doria, Hans-Peter Gasser and M. Cherif Bassio-
uni (eds.), The Legal Regime of the International Criminal Court: Essays in Honour of
Professor Igor Blishchencko, Martinus Nijhoff, Leiden, 2009, p. 806. Judge Fernandez,
Argentinian, and Professor Friman, Swedish, have civil law backgrounds.

23 Ibid., pp. 806-7.
254

252

ICC, Regulations of the Court, Reg. 43, Testimony of Witnesses, see supra note 131, pro-
vides:

Subject to the Statute and the Rules, the Presiding Judge, in consulta-

tion with the other members of the Chamber, shall determine the mode

and order of questioning witnesses and presenting evidence so as to:

(a) Make the questioning of witnesses and the presentation of evi-

dence fair and effective for the determination of the truth;

(b) Avoid delays and ensure the effective use of time.

235 ICTY, Rules of Procedure and Evidence, Rule 90(H)(i), see supra note 89:
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right to question the witness last. The Trial Chamber may question the
witness at any time.

2.7.10. Pleas of Guilty

Pleas of guilty do not typically feature in civil law criminal law systems,
yet were adopted at both Nuremberg and Tokyo. Both Charters specified
that the Tribunal was to commence with a reading of the indictment and
pleas were then to be taken. Both Charters allowed the defendants and
accused to plead guilty after the indictment was read.**® The record of ne-
gotiations shows almost no discussion of this issue. Presumably a guilty
plea would have resulted in a conviction with the Tribunal moving to
judgment and sentence, but none were entered, so we will never know.’
One defendant in an American Nuremberg Military Trial, however, actu-
ally pleaded guilty to one count after attempting a plea bargain.”>® The
1953 Revised Draft Statute for an International Criminal Court did not
mention pleas of guilty, and this issue did not re-emerge until the 1990s.

Almost 50 years after Nuremberg, the ICTY Rules stated that the
indictment was to be read to the accused and he was to be asked to enter a
plea of guilty or not guilty, and if he failed to do so, to enter a plea of not

Cross-examination shall be limited to the subject-matter of the evi-
dence-in-chief and matters affecting the credibility of the witness and,
where the witness is able to give evidence relevant to the case for the
cross-examining party, to the subject-matter of that case.

The opposing party also has to put its own (contradictory) case to the witness, and the
Chamber may permit wider cross-examination, that is, “enquiry into additional matters”,
Rule 90(H)(iii).

26 IMT Charter, Art. 24(b), see supra note 27; IMTFE Charter, Art. 15(b), see supra note 6.

37 Jackson Report, p. 283, see supra note 11. On 11 July 1945 the Draft of Agreement and
Charter, Reported by Drafting Subcommittee submitted a draft Charter in which Art. 20(b)
specified that the Tribunal would ask each defendant whether he pleads “guilty” or “not
guilty” — in other words, an arraignment, as known to the Anglo-American system. On 18
July 1945 the UK representative explained to the French representative, André Gros, how
a plea of guilty worked namely, “that a man is convicted on his own plea regardless of ev-
idence”, id.

In the Ministries case, the defendant Ernst Wilhelm Bohle asked the Tribunal to allow him
to plead guilty to two counts in the indictment, and after some complicated procedural
manoeuvring between the parties, the Tribunal entered a plea of guilty on one count of SS
membership. Military Government for Germany, USA, United States of America v. Ernst
von Weizsaecker et al., 25 October 194620 August 1947, Trials of War Criminals Before
the Nuernberg Military Tribunals Under Control Council Law No. 10, vol XIV, US Gov-
ernment Printing Office, Washington, DC, 1949.
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guilty on his behalf.?®” That mirrored the Nuremberg and Tokyo proce-

dures where the defendants — one after the other — either pleaded not
guilty or had the tribunal enter the plea for them. The original ICTY Rules
neither specified the procedure after a plea of guilty nor for plea agree-
ment but amendments were subsequently made to cover both scenarios.

The ICC Statute takes a slightly different slant, requiring a reading
of the charges in open court. The Court then “shall afford him or her the
opportunity to make an admission of guilt in accordance with article 65 or
to plead not guilty”.?*® This practice, common to those systems employing
adversarial trials, survived the lengthy ICC Rome Statute negotiations.

2.7.11. Conduct of the Trial: Rules for Receiving Evidence,
Documents versus Witnesses, and Expeditious Trial

A feature of all international courts and tribunals — both old and new — is
the dearth of formal rules relating to the admissibility of evidence. Neither
the IMT nor IMTFE was bound by “technical” or, in other words, “na-
tional” rules of evidence. Article 19 of the IMT Charter boldly stated:

The Tribunal shall not be bound by technical rules of evi-

dence. It shall adopt and apply to the greatest extent expedi-

tious and non-technical procedure, and shall admit any evi-

dence which it deems to have probative value.

To these words, Article 13 (a) of the IMTFE Charter added: “All purport-
ed admissions or statements of the accused are admissible”. Both further
provided that the Tribunal “may require to be informed of the nature of
any evidence before it is offered so that it may rule upon the relevance
thereof”.?%! Describing why, Jackson wrote:

Accordingly, the charter adopted the principle that the Tri-

bunal should admit any evidence which it deemed to have
probative value and should not be bound by technical rules

29 ICTY, Rules of Procedure and Evidence, Rule 62, Initial Appearance, 1T/32, adopted 11
February 1994, entered into force 14 March 1994, see supra note 89; see also ICTR, Rules
of Procedure and Evidence, Rule 62, see supra note 191; SCSL, Rules of Procedure and
Evidence, Rule 61, see supra note 191; STL, Rules of Procedure and Evidence, Rule 98,
see supra note 194.

260 ICC Statute, Art. 64(8)(a), see supra note 88. Art. 65 then provides for Proceedings on an
Admission of Guilt.

261 IMT Charter, Art. 20, see supra note 27; IMTFE Charter, Art. 13(b), see supra note 6
(with an insignificant wording difference).
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of evidence. While this left a large and somewhat unpredict-

able discretion to the Tribunal, it enabled both prosecution

and defense to select their evidence on the basis of what it

was worth as proof rather than whether it complied with

some technical requirement.***
And, because the common law rules of evidence had evolved in response
to the peculiarities of trial by jury “we saw no reason to urge their use in
an international trial before professional judges. We settled, therefore,
upon one simple rule”, namely that in Article 19.

The reason why these procedures were adopted is relatively un-
complicated; the Allies wanted a fast and “efficient” trial at Nuremberg.
This required speed-facilitating procedures such as excluding appeals, and
prohibiting challenges to the tribunal or its composition. There were also
no investigating judges spending their time compiling dossiers for a trial
chamber. The speed of the proceedings is illustrated by the trial starting
on 20 November 1945, a mere 30 days after the indictment was filed with
the tribunal on 18 October 1945. The most effective way of achieving this
speedy justice — in the absence of a dossier of evidence that could be ac-
cepted by a trial chamber — was to have a documents trial.

International trials, by their very definition, pose many challenges
to firstly, finding witnesses, and then securing their testimony. Investiga-
tions may commence during a war or in a period of transitional justice.
Typically, many witnesses will have been displaced or will have relocat-
ed. Witnesses may be traumatised, living in refugee camps, and without
documents. Investigations, in the field, in a war zone or the aftermath of a
war are, naturally, very, very challenging endeavours. The ECCC is the
only modern court or tribunal that commenced its investigatory work
many years after the crimes, which of course presents its own unique in-
vestigatory challenges.

International investigators actually have fewer tools than their do-
mestic counterparts, typically lacking a capacity to summon witnesses and
documents. Strict domestic rules for authenticating documents are expli-
cable because domestically, it is much easier to do so; witnesses are avail-
able and at short notice. An international court must often receive and
view many documents to obtain a picture that cannot be seen in individual

262 Jackson Report, p. xi, see supra note 11.
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documents. They must be aggregated, but to do this, the standard for their
admission into evidence may have to be lowered.*®

From as early as January 1945 the Americans well recognised these
challenges in international post-conflict investigations, with the US Secre-
taries of State and War and the Attorney General (Biddle) writing to Roo-
sevelt observing: “Witnesses will be dead, otherwise incapacitated and
scattered. The gathering of proof will be laborious and costly, and the me-
chanical problems involved in uncovering and preparing proof of particu-
lar offenses one of appalling dimensions”.?** That same month, the US
Treasury advocated that in any trial, “[t]he representatives of the Allied
governments should be completely unrestricted by rules of evidence and
other technicalities in presenting their case against the defendants”.*®
Two months later, the American deputy Judge Advocate General wrote to
the Assistant Secretary of War, noting that the rules of evidence as known
to Americans did not exist in continental systems, where the court could
receive anything probative, thus “such should be the rule in the war

crimes trials”. 2%

From the beginning of the negotiations in London, the participants
deliberately designed the procedures to facilitate admitting documentary
evidence in preference to calling witnesses. The American planning
memorandum, circulated in June 1945 for these negotiations, listed as
source material: 1) documentary — divided into writings, speeches, organi-
sational literature, literature under the defendants’ control, laws, decrees
et cetera, military, political, diplomatic manuals et cetera, correspond-
ence, public and secret diplomatic agreements, biographical records; 2)
photographics — still and motion pictures; and, finally 3) “oral testimony”,
comprising “film and other recordings” and, lastly, “witnesses”.**’” Jack-

263 See, for example, Alex Whiting, “The ICTY as a Laboratory of International Criminal

Procedure”, in Swart et al., 2011, pp. 94-95, supra note 199.

Memorandum to President Roosevelt from the Secretaries of State and War and the Attor-
ney General, 22 January 1945, in Jackson Report, p. 5, see supra note 11.

Memorandum from the Department of the Treasury. Re: The War Department Memoran-
dum concerning the Punishment of War Criminals, 19 January 1945, in Smith, 1982, p.
128, see supra note 19.

2% Memorandum. Subject: War Crimes Conference (General Weir), 27 March 1944, in ibid.,
p. 145.

Planning Memorandum Distributed to Delegations at Beginning of London Conference,
June 1945, in Jackson Report, p. 68, see supra note 11.

264
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son himself strongly advocated running the prosecution case using docu-
ments.*%®

From a prosecutor’s perspective, documents have many advantages
over the live testimony of witnesses. From a purely pragmatic viewpoint
documents have a quality of stability lacking in witnesses — they are pre-
dictable and easier to control — and, translation costs aside, are far more
economical. Using documents also eliminates the potential for witnesses
going “off-script”. But, on the debit side, documents do not have the emo-
tional appeal of testifying witnesses. Film footage — such as that of
Auschwitz — can, however, compensate.

Consequently, the Allies negotiated a Charter — and the judges
promulgated rules — designed to favour documentary evidence and to ac-
cept affidavit and deposition evidence over live witness testimony. For the
Americans and British this required a departure from their domestic crim-
inal law procedures used in both civilian courts and in courts martial, but
the contemporary documents reveal a drafting strategy designed to loosen
the prosecution’s burden of proof by using documents instead of witness-
es.”® The Nuremberg trial was, of course, and famously, a “documents
case”. The chief prosecutors based the evidence on their counts on docu-
ments, rather than witnesses. Jackson described the planning process for
the trial:

In preparation for the trial over 100,000 captured German
documents were screened or examined and about 10,000
were selected for intensive examination as having probable
evidentiary value. Of these, about 4,000 were translated into
four languages and used, in whole or in part, in the trial as
exhibits. Millions of feet of captured moving picture film
were examined and over 100,000 feet brought to Nurnberg.
Relevant sections were prepared and introduced as exhibits.
Over 25,000 captured still photographs were brought to
Nurnberg, together with Hitler’s personal photographer who

268 There were some internal differences within the American team, with Donovan favouring
oral evidence. Jackson, however, firmly supported using documents, using the example of
a German doctor in Kiev writing up his daily assignment to liquidate 100 people per day
with morphine injections, those “unworthy, mentally defective, terminally ill, or from infe-

rior races, such as Jews and gypsies”. Persico, 1994, pp. 91-92, see supra note 81.

29 See, for example, Memorandum from the Department of the Treasury. Re: The War De-

partment Memorandum Concerning the Punishment of War Criminals, 19 January 1945, in
Smith, 1982, p. 128, see supra note 19.
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took most of them. More than 1,800 were selected and pre-
pared for use as exhibits.*”

In his opening, Jackson then stated: “We will not ask you to convict
these men on the testimony of their foes. There is no count in the Indict-
ment that cannot be proved by books and records”.?’! And after the trial,
the British alternate member, Norman Birkett, described the quantity of
documents, remarking that it was a mystery

why the Germans persisted in saving all their documents.

They went to incredible lengths to do it. They hid them in

salt mines, where they could be discovered by the invading

armies; they hid them in every conceivable place where they

thought they could never be detected; but one thing they

could not bring themselves to do was to burn them.””*
Birkett wrote this in 1947, but this incriminatory documentary treasure
trove was well understood before the trial, and, as described, the Allies
always intended to use it against the defendants.

The Nuremberg trial lasted 10 and a half months (216 days) and
was mostly decided on documents.?” In a trial of 21 (present) defendants,
only 33 witnesses testified for the prosecution, and 80 for the defence (61
witnesses and 19 defendants). One hundred and thirteen witnesses testi-
fied live before the court. One hundred and forty-three additional witness-
es gave testimony for the defence by interrogatory.’” The Tribunal also

270 Document LXIII, Report to the President by Mr. Justice Jackson, 7 October 1946, in Jack-
son Report, p. 433, see supra note 11.

Opening speech for the Prosecution, 21 November 1945, in Trial of the Major War Crimi-
nals, vol. 1, p. 6, see supra note 27.

271

272 Norman Birkett, “International Legal Theories Evolved at Nuremberg”, in International

Affairs, 1947, vol. 23, pp. 317-25, reprinted in Mettraux, 2008, p. 305, see supra note 39.

23 The IMT, Judgment, p. 413, see supra note 208, recognised this:

Much of the evidence presented to the Tribunal on behalf of the prose-
cution was documentary evidence, captured by the Allied armies in
German Army headquarters, Government buildings, and elsewhere.
Some of the documents were found in salt mines, buried in the ground,
hidden behind false walls and in other places thought to be secure from
discovery. The case, therefore, against the defendants rests in a large
measure on documents of their own making, the authenticity of which

has not been challenged except in one or two cases.

21 Taylor, 1993, p. 243, fn. 500, see supra note 4; Jackson Report, pp. 432—33, see supra note

11.
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had to rule almost daily on the admissibility of documents.?”> Several
thousand documents were received into evidence.”’® As foreshadowed in
the American Planning Memorandum,?”” extensive use was also made of
film and newspaper evidence. Neither the IMT Charter nor Rules express-
ly prc;;xgided for “bar table motions” for admitting evidence, but they were
used.

Those prosecuting the trial, however, described an enormous prob-
lem of translation, as the documents, mostly in German, had to be pre-
sented to the judges in a language that they understood, and, additionally,
defence counsel had to receive them in a timely fashion to allow chal-
lenges to their admissibility.””” Importantly, as a result of the logistical
problems of translating and copying (that is, mimeographing) documents
in sufficient copies for the prosecution, defence and judges, the Tribunal
ruled that only the portion of a document which was actually read onto the
record would be deemed in evidence. Documents had to be read onto the
record to be received into evidence, although the Tribunal would excep-
tionally permit documents to be received into evidence without being read
when translations into the three languages were prepared for the Tribu-
nal’s use.**’

At Tokyo, by contrast, 419 witnesses testified; 109 for the Prosecu-
tion and 310 for the defence. Sixteen defendants testified. Four hundred
and nineteen witnesses testified in person and 779 by affidavit; 4,335 ex-
hibits were admitted. The trial transcript was of 48,412 pages, plus the
judgments.”®' A good reason existed for these expansive rules for admis-
sibility as most of the relevant documents had been destroyed. The IMT-
FE concluded that it could admit any document needed to prove or dis-
prove the charges — this included documents from the Red Cross, affida-

75 Biddle, 1947, p. 203, see supra note 39.

276 See IMT, Judgment, p. 412, supra note 208: “The documents tendered in evidence for the
prosecution of the individual defendants and the organizations numbered several thou-

sands”.

277 Planning Memorandum Distributed to Delegations at Beginning of London Conference,

June 1945, in Jackson Report, see supra note 11.

278 See Fergal Gaynor, “Admissibility of Documentary Evidence”, in Sluiter er al., 2013, p.

1048, see supra note 9. This allows a chamber to receive documentary evidence without

requiring supporting oral testimony from a witness.

279 See, for example, Dodd, 1947, p. 194, supra note 2.

20 1bid., p. 195.
28

Boister and Cryer, 2008, p. lix, see supra note 10.
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vits, depositions, signed statements, diaries, letters or statements, sworn or
unsworn copies, and hearsay.?*> However, “the abandonment of the com-
mon law exclusionary rules of evidence, dismayed the US defence coun-
sel who repeatedly challenged its various manifestations in the procedural

rulings made by the Tribunal but without success”.**

Another contemporary 1940s example of military courts taking a
less than strict approach to the admissibility of evidence was in the more
than 300 military trials conducted by Australia at Darwin and in the Asia-
Pacific region under its 1945 War Crimes Act. Between 1945 and 1951,
952 Japanese military men were tried by these courts, which utilised what
has been called a “dispensation from the traditional rules of evidence”. A
tribunal could

take into consideration any oral statement or any document
appearing on the face of it to be authentic, providing the
statement or document appears to the court to be of assis-
tance in proving or disproving the charge, notwithstanding
that the statement or document would not be admissible be-
fore a field general court martial.***
Nor would the evidence have been admissible in an Australian criminal
court of law trying minor legal infractions before a magistrate.

2.7.11.1. Affidavit and Deposition Evidence: Statements in Lieu of
Oral Testimony

Both affidavit and deposition evidence in international criminal proceed-
ings originated at Nuremberg and Tokyo. The IMTFE Charter allowed
affidavit evidence.”™ But although the IMT Charter did not specifically

282 See Mark Klamberg, “General Requirements for the Admission of Evidence”, in Sluiter et
al., 2013, p. 1017, supra note 9, and the sources supporting this. See also Boister and Cry-
er, 2008, p. 103, supra note 46, stating that the reference in Art. 13(c)(40) to “a diary” was
“obviously engineered [...] almost certainly to included to ensure the admissibility of the
[Privy Seal] Kido diary”.

23 Neil Boister, “The Tokyo Trial”, in William A. Schabas and Nadia Bernaz (eds.),
Routledge Handbook of International Criminal Law, Routledge, Abingdon, 2011, p. 23;
see also, Boister and Cryer, 2008, pp. 104-10, supra note 46.

28 An Act to provide for the Trial and Punishment of War Criminals, Act No. 48 of 1945,
Section 9(1) (‘War Crimes Act 1945°). See Georgina Fitzpatrick, “War Crimes Trials,
‘Victor’s Justice’ and Australian Military Justice in the Aftermath of the Second World
War”, in Heller and Simpson, 2013, pp. 327, 333, see supra note 1.

25 IMTFE Charter, Art. 13(c)(3), see supra note 6.
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provide for this form of proof, affidavits were extensively used with
cross-examination via a written “interrogatory”,**® and 143 testified for
the defence in this manner.”®” The safeguard was that if opposing counsel
sought to cross-examine the witness, the party proposing the affidavit
would have to produce the witness to the Tribunal.**®

Deposition evidence also has its international criminal procedural
origin at Nuremberg and Tokyo. The Charters of both institutions em-
powered the Tribunals to “have evidence taken on commission”.”® This
could include depositions, and, for example, by the start of the Nuremberg
trial, according to the Russian prosecutors, the Soviets had collected over
55,000 depositions.**® The defence could request that a deposition witness
be presented before the Tribunal.?®' The ICTY, ICTR, SCSL and STL
Rules also allow deposition evidence.?* The closest provision in the ICC

28 Namely, admitting evidence ‘from the bar table’, without requiring a witness to testify to

the document, see Gaynor, 2013, p. 1048, see supra note 278.

Document LXIII, Report to the President by Mr. Justice Jackson, October 7, 1946, in Jack-
son Report, pp. 432-33, see supra note 11.

28 Dodd, 1947, p. 196, see supra note 2.

29 IMT Charter, Art. 17(e), see supra note 27; IMTFE Charter, Art. 11(e), see supra note 6.
290

287

In the reports of the Extraordinary State Commission of the Soviet Union for the determi-
nation and investigation of the atrocities of the German fascist invaders and the accomplic-
es, in Trial of the Major War Criminals Before the International Military Tribunal, Nu-
remberg, 14 November 1945—1 October 1946, vol. 7: Proceedings. 5 February 1946—19
February 1946, IMT, Nuremberg, 1947, pp. 437-38.

See Gaynor, 2013, p. 1047, see supra note 278, referring to a defence request to cross-
examine five deposition witnesses, on day 185 of the trial, 24 July 1946.

2 ICTY, Rules of Procedure and Evidence, Rule 71, see supra note 89; ICTR, Rules of Pro-
cedure and Evidence, Rule 71, see supra note 191; SCSL, Rules of Procedure and Evi-
dence, Rule 71, see supra note 191; STL, Rules of Procedure and Evidence, see supra note
194, Rules 123, 157. Explaining why, the ICTY, 1st Annual Report, para. 79, see supra
note 142, states:

In exceptional circumstances the prosecution and the defence are per-
mitted to submit evidence by way of deposition, that is, testimony giv-
en by witnesses who are unable or unwilling to testify subsequently in
open court (rules 71 and 90). This has the added advantage that it may
enable the Tribunal to proceed on the basis of such evidence in cases
where the witness has subsequently disappeared. Depositions may be
made locally and may be taken by means of video-conference, if ap-
propriate (rule 71). In order to protect the “equality of arms” (and, in
particular, the rights of the accused), the procedure for taking deposi-
tions allows for cross-examination of the witness.

291
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Statute and Rules is the taking of a record of proceeding in a “unique in-

vestigative opportunity”.*”?

The ICTY Statute did not distinguish between oral and written evi-
dence — nor even specify how evidence was to be received — but the origi-
nal ICTY Rules provided for the effective primacy of oral evidence.
However, the length of trials resulted in rule amendments — for example,
Rule 92bis — to shift testimony towards written statements. The ICTR fol-
lowed this precedent. In 1999, explaining why — and attempting to en-
courage the ICC to follow the same route — the ICTY President Gabrielle
Kirk McDonald, said:

With regard to the control of the trial itself, the judges have
found that a recurring issue has been the number of witness-
es called by the parties. For instance, in one case one of the
parties proposes to call over 300 witnesses, which would
have the effect of causing the proceedings to last for years.
We have thus adopted a Rule which allows the Trial Cham-
ber to reduce the number of witnesses if a party appears to be
calling an excessive number of witnesses to prove the same
fact, and it also allows us to reduce the estimated length of
time required for each witness. Our Rules thus provide a
means by which the trial may be conducted in a more expe-
ditious manner.”*
The ICC, by contrast, in 1998 — but before the ICTY’s December
2000 Rule amendments that produced Rule 92bis resulting from the expe-
rience of the long, slow and witness-heavy first ICTY trials (that were
incomplete when the ICC Statute was adopted in July 1998) — followed
the original ICTY model of oral testimony. The ICC Statute specified that
testimony shall be in person.””> However, in 2013 its Rules of Procedure
and Evidence were amended to allow the introduction into evidence of

“prior recorded testimony”.®

23 ICC Statute, Art. 56, see supra note 88, Role of the Pre-Trial Chamber in Relation to a

Unique Investigative Opportunity.

Remarks made by Judge Gabrielle Kirk McDonald, President of the International Criminal
Tribunal for the former Yugoslavia, to the Preparatory Commission for the International
Criminal Court, 30 July 1999, JL/P.1.S./425-E.

ICC Statute, Art. 69 (2), see supra note 88, except to the extent provided in the Rules of
Procedure and Evidence.

294

295

ICC, Rules of Procedure and Evidence, Rule 68, Prior Recorded Testimony, see supra
note 153:
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2.7.11.2. Right to Test Evidence and the Exclusion of Evidence

Neither the IMT nor IMTFE Charters and Rules directly provided for the
exclusion of evidence. Both were also silent on the assessment of evi-
dence and any standard for its acceptance into evidence — such as its reli-
ability or provenance. The IMT Charter provided that the Tribunal “shall
ask the prosecution and the defense what evidence (if any) they wish to
submit to the Tribunal, and the Tribunal shall rule upon the admissibility
of any such evidence”.””” The IMTFE Charter, provided similarly that
“[t]he prosecution and defence may offer evidence and the admissibility
of the same shall be determined by the Tribunal”,”® and both had statuto-
ry procedures for dealing with challenges to the evidence offered by a
party.””” These procedures were consistent with an adversarial model of
trial in which the parties present their own evidence, thus allowing the
opposing party to object and causing the tribunal to rule on the objection.
This is despite the expansive rules favouring the admissibility of evidence
set out in Article 19 of the IMT Charter and Article 13 of the IMTFE
Charter.

No guidance was offered as to its evaluation or the standard for ad-
mission or rejection of evidence. To illustrate, the defendant Hans
Fritzsche, acquitted by the Nuremberg Tribunal, had complained in his
testimony (while under cross-examination by the Soviet prosecutor) that
his admission to his Soviet captors had been made under duress.*” The
judgment, despite the acquittal, is silent on this issue.

When the Pre-Trial Chamber has not taken measures under article 56,
the Trial Chamber may, in accordance with article 69, paragraph 2, al-
low the introduction of previously recorded audio or video testimony of
a witness, or the transcript or other documented evidence of such testi-
mony [...] in prescribed circumstances.

27 IMT Charter, Art. 24(d), see supra note 27.
2% IMTFE Charter, Art. 15(d), see supra note 6.

2% IMT, Rules of Procedure, Rule 7(c), see supra note 122. Applications and Motions before
Trial and Rulings during the Trial, stating that the Tribunal would rule on matters “such as
questions as to admissibility of evidence offered during the trial”. IMTFE, Rules of Proce-
dure, Rule 5(b), see supra note 126. See, generally, Klamberg, 2013, p. 1030, supra note
282; Taylor, 1993, p. 200, fn. 39, supra note 4.

Trial of the Major War Criminals Before the International Military Tribunal, Nuremberg,
14 November 1945—1 October 1946, vol. 17: Proceedings. 25 June 1946-8 July 1946,
IMT, Nuremberg, 1947, pp. 202-4.
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The IMT Charter also provided the defendants with the statutory
right to challenge witnesses by cross-examination.’®' There was no statu-
tory restriction on the subject matter of cross-examination, and counsel
were allowed to use documents that were ready in the four languages.’*
Defendants (and the prosecutors) could also challenge the admissibility of
evidence.’™ At Tokyo, the Tribunal confined cross-examination to mat-
ters arising in examination in chief, except for impeaching the credibility
of witnesses,** although this restriction was specified in neither the Char-
ter nor Rules. This represented a major departure from the practice of
cross-examination in common law systems. (The ICTY Rules, as noted,
replicated this.)**

The 1953 Revised Draft Statute contained nothing relevant relating
to the exclusion of evidence at trial, nor on cross-examination.

By 1994, however, international human rights law had evolved to
directly deal with the exclusion of evidence. (The right to confront an ac-
cuser — a part of international human rights law — was already incorpo-
rated into the Nuremberg and Tokyo procedural regimes.) The original
ICTY Rules, from 1994, therefore provided for excluding “evidence ob-
tained directly or indirectly by means which constitute a serious violation
of internationally protected human rights”,>*® and, for a chamber to “ex-
clude evidence if its probative value is substantially outweighed by the

need to ensure a fair trial”."’

30T IMT Charter, Art. 24(g), see supra note 27: “The Prosecution and Defence shall interro-

gate and may cross-examine any witnesses and any Defendant who gives testimony”.
392 Dodd, 1947, p. 195, see supra note 2.

393 IMT, Rules of Procedure, Rule 7(c), see supra note 122. Applications and Motions before
Trial and Rulings during the Trial, stating that the Tribunal would rule on matters “such as
questions as to admissibility of evidence offered during the trial”. See, generally, Klam-
berg, 2013, p. 1030, supra note 282; Taylor, 1993, p. 200, fn. 39, supra note 4.

See Boister and Cryer, 2008, p. 105, supra note 46, referring to the transcript of proceed-
ings.

395 ICTY, Rules of Procedure and Evidence, Rule 90(H), see supra note 89. See also ICTR,
Rules of Procedure and Evidence, Rule 90(G), supra note 191; STL, Rules of Procedure
and Evidence, Rule 150(I)—(K), supra note 194. Neither the SCSL, Rules of Procedure and
Evidence nor the ICC, Rules of Procedure and Evidence contain a similar restriction; see
ICC, Rules of Procedure and Evidence, Rule 140(2)(a)—(b), supra note 153.

ICTY, Rules of Procedure and Evidence, Rule 95, see supra note 89. Generally, see
Klamberg, 2013, pp. 1032-37, supra note 282.

397 ICTY, Rules of Procedure and Evidence, Rule 89 (c)—(d), see supra note 89.

304
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The 1998 ICC Statute also requires the exclusion of

Evidence obtained by means of a violation of this Statute or
internationally recognized human rights shall not be admis-
sible if:
(a) The violation casts substantial doubt on the reliability of
the evidence; or
(b) The admission of the evidence would be antithetical to
and would seriously damage the integrity of the proceed-
ings.”®
The ICC Statute has a very limited statutory provision on evidence,
providing that it may request the submission “of all evidence that it con-
siders necessary for the determination of the truth”.** The Court may rule
on the relevance or admissibility of any evidence, taking into
account, inter alia, the probative value of the evidence and
any prejudice that such evidence may cause to a fair trial or
to a fair evaluation of the testimony of a witness, in accord-
ance with the Rules of Procedure and Evidence.*"

This is actually doctrinally quite similar to the Nuremberg and Tokyo
procedures.

Writing in 1946, Arthur Goodhart posed the question of “whether
the experience gained at Nuremberg may lead to some relaxation of the
rules of evidence in Anglo-American law”.>!' While the common law
rules relating to the admission and exclusion of evidence have, in many
jurisdictions, certainly relaxed in the intervening period, finding a connec-

398 [CC Statute, Art. 69(7), see supra note 88.

39 Ibid., Art. 69(3): “The parties may submit evidence relevant to the case, in accordance
with article 64. The Court shall have the authority to request the submission of all evidence
that it considers necessary for the determination of the truth”. Art. 69(4): “The Court may
rule on the relevance or admissibility of any evidence, taking into account, inter alia, the
probative value of the evidence and any prejudice that such evidence may cause to a fair
trial or to a fair evaluation of the testimony of a witness, in accordance with the Rules of
Procedure and Evidence”. ICC, Rules of Procedure and Evidence, Rule 63 (2), see supra
note 153, complements this by providing: “A Chamber shall have the authority, in accord-
ance with the discretion described in article 64, paragraph 9, to assess freely all evidence
submitted in order to determine its relevance or admissibility in accordance with article
69”.

310 1CC Statute, Art. 69(4), see supra note 88.

31T Goodhart, 1947, p- 628, fn. 5, see supra note 123. At the time, Professor of Jurisprudence
at Oxford University.
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tion with the Nuremberg precedent would be very challenging. One com-
mentator, in a modern critique, has written of the Nuremberg procedures:

The process as a whole was a breach of the principles of le-

gality which require that rules of procedure and evidence,

which are outcome-determinative, should be established in

advance do that prosecution and defense know what to ex-

pect, know how to meet these expectations, and so judges are
restricted in their discretionary powers over the course of tri-

als.’>"?

The practical difficulty with this perspective, however, is that Nu-
remberg was the first international criminal law trial, and was using new
crimes and hybrid procedures. It is doubtful if anyone — judges, lawyers
or defendants — knew “what to expect” when the trial started. It also ig-
nores that the procedural rules were actually quite sophisticated, and the
trial record shows daily rulings on procedural issues.

These rules now form some of the foundational points of contempo-
rary international criminal trials. These keystone rules of international
criminal procedure have not only survived, but indeed have thrived.*"
The basic principles from Nuremberg of admitting relevant and probative
evidence continue. The ICTY Rules provide that “a Chamber may admit
any relevant evidence which it deems to have probative value”.’'* Both
the ICTY and ICC regimes, following the precedent of Nuremberg, pro-

312 Bagsiouni, 2003, p. 585, see supra note 77.

313 IMT Charter, Art. 19 (not be bound by technical rules of evidence), see supra note 27;
IMTEFE Charter, Art. 13(a), see supra note 6. See, for example, ICTY, Rules of Procedure
and Evidence, Rule 89(A), supra note 89.

314 ICTY, Rules of Procedure and Evidence, Rule 89(C), see supra note 89, while Rule 89(B)
states:

In cases not otherwise provided for in this Section a Chamber shall ap-

ply rules of evidence which will best favour a fair determination of the

matter before it and are consonant with the spirit of the Statute and the

general principles of law.
ICTR, Rules of Procedure and Evidence, Rule 89(B) and (C), see supra note 191; SCSL,
Rules of Procedure and Evidence, Rule 89(B) and (C), see supra note 191; and STL, Rules
of Procedure and Evidence, Rule 149(C), see supra note 194. The SCSL equivalent Rule
89(C), see supra note 191, has no requirement that the evidence should be probative. STL,
Rules of Procedure and Evidence, Rule 149(B), see supra note 194, adds the words “or in
the Lebanese Code of Criminal Procedure”.
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vide that national rules of evidence do not apply.’'> The STL Rules of
Procedure and Evidence provide that a chamber “shall apply the rules of
evidence set forth in these Rules and, in case of a lacuna, provisions of the
Lebanese Code of Criminal Procedure consistent with the highest stand-

ards of international criminal procedure”.*'®

Common law criminal procedures have historically excluded hear-
say evidence, except in defined circumstance, such as for example, busi-
ness records prepared in the normal course of business. It is one of the
primary common law rules of exclusion. Applying a strict rule against
admitting hearsay evidence, however, would have defeated the objective
of an expeditious document-laden prosecution at both Nuremberg and
Tokyo. The Americans and British were thus quite content to relax this
cherished general exclusionary rule in the interests of expanding the evi-
dence that could be put before the Tribunals. At the time this was de-
scribed as

perhaps the greatest possible departure from Anglo-
American practice under which hearsay evidence is strictly
excluded on the theory that no evidence should be admissi-
ble which cannot be subjected to the test of cross-
examination. If this principle had been excluded at the Nu-
remberg trials much of the most relevant evidence would
have had to be excluded because many of the persons closely
identified with the events are dead.’”’

All modern international criminal courts and tribunals accept hear-
say evidence. Allowing hearsay is a fundamental part of inclusionary
rules for admitting evidence, consistent with a court not being bound “by
technical rules of evidence” but accepting “any evidence which it deems
to have probative value”. As a prerequisite for determining its relevance
and probative value a court must assess the reliability of a document (as a
piece of hearsay evidence) and it must be prima facie reliable to be admit-

315 ICTY, Rules of Procedure and Evidence, Rule 89(A), see supra note 89; ICTR, Rules of
Procedure and Evidence, Rule 89(A), see supra note 191; SCSL, Rules of Procedure and
Evidence, Rule 89(A), see supra note 191. ICC Statute, Art. 68(9), see supra note 88 pro-
vides: “When deciding on the relevance or admissibility of evidence collected by a State,
the Court shall not rule on the application of the State's national law”.

316 STL, Rules of Procedure and Evidence, Rule 149(A), see supra note 194.

317 Goodhart, 1947, p. 628, see supra note 26, delivering a lecture on 5 February 1946.
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ted into evidence.’'® This can include questions of its provenance and the
circumstances of its creation and corroboration.

2.7.11.3. Expeditious Trial, or Fair and Expeditious Trial?

By modern standards, the Nuremberg and Tokyo trials were short, with
Nuremberg lasting less than a year and Tokyo two and a half years. The
Nuremberg IMT trial started hearing evidence on 20 November 1945,
judgment was delivered on 30 September 1946 and sentence on 1 October
1946 (with execution of sentences occurring on 16 October 1946). The
judgment was of 283 pages; the trial transcript of over 17,000 pages.
Jackson described Article 19 of the IMT Charter’"” as being put to hard
test by the experience of over 400 court sessions over 10 months.**

After the trial, the President of the Nuremberg IMT, Lord Justice
Lawrence, wrote that because there were 22 defendants charged with con-
spiracy over a period of 10 to 20 years, “it will perhaps be realized that to
hold a fair trial expeditiously was not altogether an easy task”.**' And in
practice, just like in a domestic criminal proceeding, the Tribunal ruled —
in an early ruling — that irrelevant witnesses or cumulative should not be
summoned.’*® A modern critique of these procedures used, however, as-
serted that the need to try a large number of accused quickly and efficient-
ly predominated over some concerns of the rights of the accused.**® The
speed of the trial, and the procedures adopted to achieve this, gives some
support to this critique.

The 12 US Nuremberg trials conducted under Control Council Law
No. 10 held between December 1946 and April 1949 were also — at least

318 Qee, for example, ICTY, Prosecutor v. Prli¢ et al, Appeals Chamber, Decision on

Jadranko Prli¢’s Interlocutory Appeal against the Decision on Prli¢ Defence Motion for
Reconsideration of the Decision on Admission of Documentary Evidence, IT-04-74-
AR73.16, 3 November 2009, paras. 33—34 (https://www.legal-tools.org/doc/611876/).

319 IMT Charter, Art. 19, see supra note 27: “The Tribunal shall not be bound by technical
rules of evidence. It shall adopt and apply to the greatest extent expeditious and non-
technical procedure, and shall admit any evidence which it deems to have probative val-
ue”.

320 Jackson, 1949, p. 361, see supra note 41.

321 Lawrence, 1947, p. 294, see supra note 82.

322 Klamberg, 2013, p. 1021, supra note 282, referring to a ruling of the Tribunal on its twen-

ty-first day, 17 December 1945.

323 Murphy and Baddour, 2014, p. 374, see supra note 146.
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by today’s examples — concluded relatively swiftly. Over those 29 months
142 of the 185 defendants charged were found guilty of at least one of the
charges in the indictments.

The requirement for the proceedings to be expeditious has been a
feature of international criminal justice since Nuremberg, but for evolving
and different reasons. Article 1 of the IMT Charter specified the “just and
prompt trial and punishment of the major war criminals of the European
Axis”*** while its Tokyo equivalent substituted the words “in the Far
East”. Both Charters mandated an expeditious hearing, to “confine the
Trial strictly to an expeditious hearing of the issues raised by the charges”
and to “take strict measures to prevent any action which will cause unrea-
sonable delay, and rule out irrelevant issues and statements of any kind
whatsoever”.* It did not provide that the trial had to be fair and expedi-
tious, only that it be “prompt”. The need for a fair trial came in Article 16,
but only in relation to the defence; it was silent on whether the prosecu-
tion had a similar interest.**® The rationale for specifying expedition at
Nuremberg was explained as partly to eliminate attempts to bring in polit-
ical propaganda.’*’ The Tribunal’s judgment stated that it was necessary

324 IMT Charter, Art. 1, see supra note 27:

In pursuance of the Agreement signed on the 8th day of August 1945
by the Government of the United States of America, the Provisional
Government of the French Republic, the Government of the United
Kingdom of Great Britain and Northern Ireland and the Government of
the Union of Soviet Socialist Republics, there shall be established an
International Military Tribunal (hereinafter called “the Tribunal”) for
the just and prompt trial and punishment of the major war criminals of
the European Axis.

See Yvonne McDermott, “General Duty to Ensure the Right to a Fair and Expeditious Tri-
al”, in Sluiter et al., 2013, p. 773, supra note 9.

325 IMT Charter, Art. 18(a)~(b), see supra note 27; IMTEE Charter, Art. 12(a)—(b), see supra
note 6.

326 IMT Charter, Art. 16, see supra note 27; IMTFE Charter, Art. 9, see supra note 6.

327 Document XVII, Minutes of Conference Session, 29 June 1945, Explanation of British
Memorandum, where the British delegate, Sir David Maxwell Fyfe, in Jackson Report, p.
101, see supra note 11, explained the rationale behind the proposed Art. 18, as:

Subparagraph (a) deals with confining the trials to expeditious hearing
of the issues raised by the charges; (b) takes strict measures to prevent
any action which will cause any delay and rules out irrelevant issues,
including attempts to bring in political propaganda. That is what we
envisage. There are two possibilities: the defendants themselves may
try and make a noise or interrupt the court or interrupt the witnesses
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to limit the number of witnesses called in order to have the expeditious
hearing specified in Article 18(c) of the IMT Charter.**®

These duties of fairness were in the indictment having “full particu-
lars specifying in detail the charges against the Defendants” and its trans-
lation with all the documents lodged with it to be translated into a lan-
guage he understands and given to them “at reasonable time before the
Trial”; the right of a defendant “during any preliminary examination or
trial [...] to give any explanation relevant to the charges made against
him”; to have a preliminary examination or trial to be conducted in or
translated into a language he understands; the right to conduct his own
defense before the Tribunal or to have the assistance of counsel; and the
right through himself or through his counsel to present evidence at the
trial in support of his defence, and to cross-examine any witness called by
the prosecution. The defendants could also seek the Tribunal’s assistance
to summons witnesses and documents,*” although the Tribunal, in its
judgment, recognised that “the applications made by the defendants for
the production of documents raised serious problems in some instances,
on account of the unsettled state of the country”.*** Although the 1953
Revised Draft Statute for an International Criminal Court contained a
provision headed Rights of the Accused, it had no equivalent relating to
expedition.*’

By 1993 international human rights law had evolved to the extent
that the rights of the accused to a fair trial, as set out in the Article 14 of
the International Covenant on Civil and Political Rights, were firmly set
out in the ICTY Statute.*** Since the ICTY Statute, the two have largely

and proceeding. With defendants who are likely to be sentenced to
death, in the face of the court sending them to prison for a few weeks-
the ordinary penalty for contempt of court-it would only be playing
their game and interrupting the trial.

IMT, Judgment, p. 412, see supra note 208.

IMT, Rules of Procedure, Rule 4, see supra note 122.

IMT, Judgment, p. 412, see supra note 208.

3311953 Revised Draft Statute for an ICC, Art, 38, see supra note 50.

332 ICCPR, see supra note 231. ICTY Statute, Art. 21, Rights of the Accused, see supra note
97:

328
329
330

1. All persons shall be equal before the International Tribunal.

2. In the determination of charges against him, the accused shall be
entitled to a fair and public hearing, subject to article 22 of the
Statute.
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been combined.**® The Secretary-General, in his 1993 report on resolution

808, stated that it was

3. The accused shall be presumed innocent until proved guilty ac-
cording to the provisions of the present Statute.

4. In the determination of any charge against the accused pursuant to
the present Statute, the accused shall be entitled to the following
minimum guarantees, in full equality:

(a) to be informed promptly and in detail in a lan-
guage which he understands of the nature and
cause of the charge against him;

(b) to have adequate time and facilities for the prepa-
ration of his defence and to communicate with
counsel of his own choosing;

(c) to be tried without undue delay;

(d) to be tried in his presence, and to defend himself
in person or through legal assistance of his own
choosing; to be informed, if he does not have legal
assistance, of this right; and to have legal assis-
tance assigned to him, in any case where the inter-
ests of justice so require, and without payment by
him in any such case if he does not have sufficient
means to pay for it;

() to examine, or have examined, the witnesses
against him and to obtain the attendance and ex-
amination of witnesses on his behalf under the
same conditions as witnesses against him;

(f) to have the free assistance of an interpreter if he
cannot understand or speak the language used in
the International Tribunal;

(g) not to be compelled to testify against himself or to
confess guilt.

See also the identical ICTR Statute, Art. 20, supra note 97.

ICTY Statute, Art. 20(1). Commencement and Conduct of Trial Proceedings, see supra
note 97:

The Trial Chambers shall ensure that a trial is fair and expeditious and
that proceedings are conducted in accordance with the rules of proce-
dure and evidence, with full respect for the rights of the accused and
due regard for the protection of victims and witnesses.

STL Statute, Arts. 16(2) and 4(c), see supra note 8; ICTR Statute, Art. 19(1), see supra
note 97; ICC Statute, Art. 69 (2), see supra note 88: “The Trial Chamber shall ensure that
a trial is fair and expeditious and is conducted with full respect for the rights of the accused
and due regard for the protection of victims and witnesses”. The SCSL Statute, see supra
note 174, has no equivalent except in Art. 17(4)(c) “to be tried without undue delay” under
Rights of the Accused, which mirrors the same provisions in ICTY Statute, Art. 21 and
ICTR Statute, Art. 20.

333
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axiomatic that the International Tribunal must fully respect
internationally recognized standards regarding the rights of
the accused at all stages of its proceedings. In the view of the
Secretary-General, such [...] standards are, in particular,
contained in article 14 of the International Covenant on Civil
and Political Rights.***

The ICC Statute mirrors these and specifies the presumption of inno-

CCHCC.335

For some, the Tokyo trial is considered to have taken too long.**
An experienced contemporary criminal law judge has written that the
length of the modern trial is not the real problem; rather it is that “eviden-
tial debris weakens and ultimately destroys the court’s ability to establish
the truth”.**” In great contrast to the Nuremberg and Tokyo trials, at the
ICTY, one of its later trials featuring multiple accused, Prli¢, sat over 465
trial days, heard 249 prosecution witnesses, and received 4,914 prosecu-
tion exhibits, and 77 defence witnesses were called by five of the six ac-
cused. The Trial Chamber received 4,397 defence exhibits from the six
accused; the Chamber also tendered 15 of its own exhibits and called one
witness.**

2.7.11.4. Disclosure

The defence was permitted access to prosecution material.*** The Nurem-
berg Rules provided for pre-trial disclosure of documents that accompa-
nied the indictment within thirty days of the start of the trial.*** At the

334 Qecretary-General’s Report on Resolution 808, para. 106, see supra note 64.

335 1CC Statute, Arts. 66 and 67, see supra note 88.

336 Boister and Cryer, 2008, pp. 97-98, see supra note 46.

Murphy and Baddour, 2014, p. 379, see supra note 146.

ICTY, Prosecutor v. Prli¢, Stoji¢, Praljak, Petkovic, Corié and Pusié, Trial Chamber,
Judgment, 1T-04-74, 29 May 2013 (https://www.legal-tools.org/doc/2daa33/). The eviden-
tiary breakdown is Prli¢: 1619, Stojié¢: 1032, Praljak: 1047, Petkovié: 764, Cori¢: 422, and
Pusié: 63. Seven years and one month passed between the opening of the trial in April
2006 and the delivery of judgment in May 2013 — more than two years passed between the
closing arguments and the delivery of judgment. The indictment had been confirmed in
March 2004. This is not a good example of expeditious justice. But there are worse exam-
ples.

See Vladimir Tochilovsky, “Defence Access to the Prosecution Material”, in Sluiter ef al.,
2013, p. 1085, see supra note 9.

337
338

339

340 IMT, Rules of Procedure, Rule 2(a), Rule 3, see supra note 122.
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close of the prosecution case at Nuremberg, the Tribunal directed the de-
fence to submit evidence on which they intended to rely, names of wit-
nesses, matters to which they would testify. The prosecution had no statu-
tory right to access the defence material and the Tribunal did not direct
defence counsel to give it.>*' These practices continue today.

The technical rules relating to using documentary evidence have
evolved, mainly in the regulation of inter-party disclosure. But the same
fundamental principles allowing the mass tender of documents, including
hearsay, so long as the evidence is considered relevant and probative, re-
main. Today this is of course subject to statutory exclusion if, for exam-
ple,

the probative value of the evidence is substantially out-

weighed by the need to ensure a fair trial, or to if it was ob-

tained by methods which cast substantial doubt on its relia-

bility or if its admission is antithetical to, and would serious-

ly damage, the integrity of the proceedings.’**
Importantly, in relation to the documentary evidence available — for ex-
ample, at the ICTY it took years for the Office of the Prosecutor to gain
access34t30 military and governmental records necessary for presentation in
court.

341 See Mark Klamberg, “Prosecution Access to the Defence Material”, in Sluiter ez al., 2013,
p- 1099, see supra note 9.
32 For example, STL, Rules of Procedure and Evidence, Rule 149(D), see supra note 194:
A Chamber may exclude evidence if its probative value is substantially
outweighed by the need to ensure a fair trial. In particular, the Chamber
may exclude evidence gathered in violation of the rights of the suspect
or the accused as set out in the Statute and the Rules.
See also id., Rule 162, Exclusion of Certain Evidence, provides:
(A) No evidence shall be admissible if obtained by methods
which cast substantial doubt on its reliability or if its admis-
sion is antithetical to, and seriously damage, the integrity of
the proceedings.
(B) In particular, evidence shall be excluded if it has been ob-
tained in violation of international standards on human
rights, including the prohibition of torture.
33 Based on the author’s personal knowledge from working in the ICTY’s Office of the Pros-
ecutor between 2002 and 2008.
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2.7.11.5. Testimony of a Defendant at Trial

At Nuremberg, the differences between the two legal systems continued
when deciding the circumstances under which a defendant could testify.
In some civil law systems, the court will question an accused before hear-
ing any evidence and will rely on a dossier of evidence compiled by an
investigating judge or a pre-trial chamber. The compromise reached be-
tween the civil law and common law systems was to allow the defendants
to testify for themselves under oath and be subject to cross-examination,
and to make final statements.*** Of the negotiating process, Jackson
wrote:

At least one of the procedural divergencies among the con-

ferring nations worked to the advantage of defendants. The

Anglo-American system gives a defendant the right, which

the Continental system usually does not grant, to give evi-

dence in his own behalf under oath. However, Continental

procedure allows a defendant the right, not accorded him un-

der our practice, to make a final unsworn statement to the

tribunal at the conclusion of all testimony and after summa-

tion by lawyers for both sides without subjecting himself to

cross-examination. The charter resolved these differences by

giving defendants both privileges, permitting them not only

to testify in their own defense but also to make the final

statement to the court.>*

The ICTY, STL and ICC Statute or Rules also permit accused persons to
testify in their own defence and to make a statement.>*® At Nuremberg the
defendants could make a statement to the Tribunal after the closing ad-
dresses of the parties.**’

Both Tokyo and Nuremberg Tribunals required witnesses to take an
oath or affirmation before testifying and both specified that a witness

34 Jackson, 1949, p. 361, see supra note 41; Taylor, 1993, p. 64, see supra note 4.

35 Jackson Report, Preface, p. xi, see supra note 11. The OSS head, Donovan, proposed ac-

cepting GOring’s proposal to testify against Ribbentrop, Kaltenbrunner, Schacht and Speer
in return for death by firing squad. He also considered making a plea deal with Schacht so
that Schacht could testify against Goring. Jackson intervened to prevent this. Persico,
1994, p. 119, see supra note 81.

ICC Statute, Art. 69, see supra note 88; ICTY, Rules of Procedure and Evidence, Rule
84bis, see supra note 89; STL, Rules of Procedure and Evidence, Rule 144, see supra note
194.

37 IMT Charter, Art. 24(j), see supra note 27.

346
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could only be present in court when testifying;**® this rule has survived in

the modern courts and tribunals. There was no privilege regarding the tes-
timony of family members — unlike in the modern courts, for example, in
the ICC Rules.””

2.7.11.6. Judicial Notice and Adjudicated Facts

The Nuremberg and Tokyo Tribunals could both use what their Charters
expansively referred to as “judicial notice: for receiving evidence.>* In
fact the modern rule is practically identical to that of those Tribunals in
respect of “proof of facts of common knowledge”.>>' However, the Char-
ter expanded the concept to include what later courts and tribunals have
termed “adjudicated facts” — a related concept. The IMT Charter allowed
the Tribunal to take judicial notice of “proof of facts of common
knowledge” but, additionally, of the “official government documents and
reports of the United Nations”. This included records of war crimes inves-
tigations.>”* The IMTFE Charter was worded slightly differently.**® The
US Military Tribunals used a similar rule on “judicial notice”.*** During

348 IMT, Rules of Procedure, Rule 6, see supra note 122.

3 1CC, Rules of Procedure and Evidence, Rule 75, Incrimination by Family Members, see

supra note 153.

350 See, generally, Fergal Gaynor, “Judicial Notice and Agreed Facts”, in Sluiter ez al., 2013,

p. 1109, supra note 9.
See, generally, ibid., p. 1111 for an explanation of this culturally variable term.
32 IMT Charter, Art. 21, see supra note 27:

The Tribunal shall not require proof of facts of common knowledge but
shall take judicial notice thereof. It shall also take judicial notice of of-
ficial governmental documents and reports of the United Nations, in-
cluding the acts and documents of the committees set up in the various
allied countries for the investigation of war crimes, and of records and
findings of military or other Tribunals of any of the United Nations.
353 IMTFE Charter, Art. 13(d), see supra note 6, stating:

The Tribunal shall neither require proof, of facts of common
knowledge, nor of the authenticity of official government documents
and reports of any nation nor of the proceedings, records, and findings
of military or other agencies of any of the United Nations.

351

3% Uniform Rules of Procedure, Military Tribunals, Nuernberg, Rule 20, revised to 8 January

1948, in Trials of War Criminals Before the Nuernberg Military Tribunals Under Control
Council Law No. 10, vol XV: Procedure, Practice and Administration, October 1946—
April 1949, US Government Printing Office, Washington, DC, 1949, pp. 70-78
(https://www.legal-tools.org/doc/1b6df7/):
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its trials judicial notice was taken of official German documents and re-
ports relating to the concentration camps, sentences of the US Military
Courts, and official German decrees, such as the suspension of the right of
habeas corpus. These documents did not need to be read onto the record
to be received into evidence.’> This, however, was not judicial notice in
its usual sense.

The Americans were anxious to have some mechanism allowing the
adjudication of the existence of a conspiracy in a single trial.>>® The Judge
Advocate-General pointed out that a judgment of a tribunal like the IMT
would be inadmissible hearsay against another accused in a US District
Court trial, but not before a US Military Commission, with the rules of
evidence relaxed to the point of elimination. He recommended adding this
res judicata principle to any agreement establishing the tribunal, notwith-
standing that it went “beyond anything now known to our criminal
law”.>*” The Secretary of State and Secretary of War recommended to the
President to allow such an adjudication determining the ambit of a con-
spiracy and its participants, and, if they were not before the court, allow-
ing this judgment to be used against them in a subsequent trial — the role
of the next court would be to identify the person, appraise their degree of
participation and fix the punishment.*”® The Soviets, on the other hand,
had actually emphasised that after a finding that an organisation was crim-

When either the prosecution or a defendant desires the Tribunal to take
judicial notice of any official government document or report to the
United Nations, including any act, ruling, or regulation of any commit-
tee, board, or council heretofore established by or in the Allied nations
for the investigation of war crimes, or any record made by, or finding
of, any military or other Tribunal of any of the United Nations, this
Tribunal may refuse to take judicial notice of such document, rule, or
regulation unless the party proposing to ask this Tribunal to judicially
notice such a document, rule, or regulation, places a copy thereof in
writing before the Tribunal.

355 Dodd, 1947, p. 198, see supra note 2.

3% Qee, for example, the Draft Memorandum for the President from the Secretaries of State,

War and Navy. Subject: Trial and Punishment of European War Criminals, 11 November
1944, in Smith, 1982, p. 41, see supra note 19.

Judge Advocate-General’s Memorandum for the Assistant Secretary of War, Subject: Trial
of European War Criminals (Comments on the Bernays Plan), 22 November 1944 (Major-
General Myron C. Cramer, Judge Advocate General), in ibid., p. 58.

357

358 Memorandum to the President. Subject: Trial and Punishment of European War Criminals,

27 November 1944 from Secretary of State and Secretary of War, in ibid., p. 61.
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inal, an individual could deny his voluntary participation in it, and the
prosecution would have to refute such claims.**

The first sentence of the IMT Charter’s Article 21 is reproduced in
the ICTY, ICTR and SCSL’s Rules of Procedure and Evidence and in the
ICC Statute,*® thereby reverting to its more traditionally understood us-
age. An exception — closer to that of Nuremberg — was the ICTR Appeal
Chamber’s decision in 2006 to take judicial notice that a genocide had
occurred in Rwanda,’®' while leaving it for each Trial Chamber to deter-
mine whether this was relevant to the proceedings or the actions of any
individual accused person.

Rules on adjudicated facts also have their origins in the IMT Char-
ter and the Rules of the US Military Tribunals. These provisions allowed
the tribunals to take judicial notice of the “records and findings of military
or other Tribunals of any of the United Nations”. The ICTY, ICTR, SCSL
and STL Rules of Procedure and Evidence have followed suit.*** The ob-
vious rationale was to avoid the need to call evidence on matters that had
already been adjudicated in earlier trials.

3% Ginsburgs, 1996, pp. 98-99, see supra note 26.

360 ICTY, Rules of Procedure and Evidence, Rule 94, see supra note 89; ICTR, Rules of Pro-
cedure and Evidence, Rule 94, see supra note 191; SCSL, Rules of Procedure and Evi-
dence, Rule 94, see supra note 191; ICC Statute, Art. 69(6), see supra note 88.

ICTR, Prosecutor v. Karemera et al., Appeals Chamber, Decision on Prosecutor’s Inter-
locutory Appeal of Decision on Judicial Notice, ICTR-98-44-AR73(C), 16 June 2006
(https://www.legal-tools.org/doc/c7bd16/).

362 STL, Rules of Procedure and Evidence, Rule 160(B), see supra note 194:

At the request of a Party or proprio motu, the Trial Chamber, after
hearing the Parties, may decide, in the interests of a fair and expedi-
tious trial, to take judicial notice of adjudicated facts from other pro-
ceedings of the Tribunal or from proceedings of national and interna-
tional jurisdictions relating to matters at issue in the current proceed-
ings, to the extent that they do not relate to acts and conduct of the ac-
cused that is being tried.

This derives from ICTY, Rules of Procedure and Evidence, Rule 94(B), see supra note 89
and ICTR, Rules of Procedure and Evidence, Rule 94(B), see supra note 191:

At the request of a party or proprio motu, a Trial Chamber, after hear-
ing the parties, may decide to take judicial notice of adjudicated facts
or of the authenticity of documentary evidence from other proceedings
of the Tribunal relating to matters at issue in the current proceedings.

And the almost identical SCSL, Rules of Procedure and Evidence, Rule 94(B), see supra
note 191.
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The ICC Statute has no comparable provision. The factual situa-
tions in countries, or conflict specific courts and tribunals, are different to
that of a permanent institution. In different cases in conflict-specific
courts, such as the ICTR and ICTY, chambers may use the same already
adjudicated, but not necessarily contested, “crime-base” evidence — espe-
cially in the trials of military or political leaders who are not charged with
directly participating in the attack alleged.

2.7.11.7. Summons and Subpoenas

The IMT and IMTFE Charters permitted the parties to summons witness-
es and to require the production of documents.*® If a witness or document
was beyond the control of occupation authorities, the Tribunal could seek
the assistance of the state concerned.’®* The modern courts and tribunals
have similar regimes for obtaining documents.*®

2.7.11.8. Maintaining the “Integrity of the Proceedings”

The IMT and IMTFE Charters allowed the Tribunal to deal with “contu-
macy”, and their rules permitted the removal of any person from the
courtroom.*®® No contempt charges were ever brought although at Tokyo
some defence counsel were removed from the court room.*®” The IMT
and IMTFE Charters provided that

[t]he Tribunal shall (a) Confine the trial strictly to an expedi-
tious hearing of the issues raised by the charges, and (b)

39 IMT Charter, Art. 17(a), see supra note 27; IMTFE Charter, Art. 11, see supra note 6.

Also, IMT, Rules of Procedure, Rule 4, Production of Evidence for Defence, see supra
note 122. Also, see generally, Nancy Combs, “Power to Subpoena Witnesses”, in Sluiter e?
al., 2013, pp. 706—7, see supra note 9.

3% IMT, Rules of Procedure, Rule 4(b), see supra note 122.

365 See, for example, ICTY, Rules of Procedure and Evidence, Rule 54, see supra note 89;
ICC Statute, Art. 64, see supra note 88.

36 IMT Charter, Art. 12(c) see supra note 27; IMTFE Charter, Art. 18(c) see supra note 6;
IMT, Rules of Procedure, Rule 5, see supra note 122; IMTFE, Rules of Procedure, Rule 3

see supra note 126.

367 Boister and Cryer, 2008, p. 91, see supra note 46. See, generally, Yvonne McDermott,

“General Duty to Ensure the Integrity of the Proceedings” in Sluiter et al., 2013, pp. 744—
45, see supra note 9. IMT, Rules of Procedure, Rule 5, see supra note 122, Order at the
Trial: “Any defendant or any other person may be excluded from open sessions of the Tri-
bunal for failure to observe and respect the directives and dignity of the Tribunal”; see also
IMTFE, Rules of Procedure, Rule 3, see supra note 126.
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Take strict measures to prevent any action which would

cause any unreasonable delay and rule out irrelevant issues

and statements of any kind whatsoever.”®®
The original ICTY Rule 80 on control of proceedings allowed the exclu-
sion or removal of a person from the court room to “protect the right of
the accused to a fair and public trial or to maintain the dignity and deco-
rum of the proceedings”. An accused could be removed for persistent dis-
ruptive behaviour after a warning. Under the heading Contempt of Court,
ICTY Rule 77 provides that “[t]he Tribunal in the exercise of its inherent
power may hold in contempt those who knowingly and wilfully interfere
with its administration of justice”. The ICC Statute has similar provisions
under the heading, Offences against the Administration of Justice.’®

2.7.11.9. Victims and Witnesses

The Charters of the post-Second World War Tribunals were silent on the
rights of victims. The ICTY and ICTR Statutes, in identical terms, specify
that the rules of procedure and evidence should provide for the protection
of victims and witnesses.’”® The original ICTY Rules established a “vic-
tims and witnesses unit” under “the authority of the Registrar”.>”" Witness
protection did not seem to be an issue in the 1940s; the 33 Nuremberg
prosecution witnesses testified in open court and in their own names. Oth-
er issues now include expert witnesses. Neither the IMT nor IMTFE
Charters had any specific provisions on expert evidence, but experts testi-
fied at Nuremberg, for example in the pre-trial proceedings regarding the
fitness to stand trial of Gustav Krupp. The ICC, following the example of
the ICTY and ICTR, has sophisticated witness and victim protection pro-
visions.*”?

368 IMT Charter, Art. 18(a) and (b), see supra note 27; IMTFE Charter, Art. 12(a) and (b)
under the heading Conduct of Trial, see supra note 6.

ICC Statute, Art. 70, Offences against the Administration of Justice, and Art. 71, Sanctions
for Misconduct before the Court, see supra note 88.

370 ICTY Statute, Art. 22, see supra note 97; ICTR Statute, Art. 22, see supra note 97.
371

369

ICTY, Rules of Procedure and Evidence, Rule 34, see supra note 89.

For example, ICC Statute, Art. 68, see supra note 88; ICC, Rules of Procedure and Evi-
dence, Rules 87, 88, see supra note 153.

372
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2.7.11.10. Closed Session Hearings

Another feature of international criminal proceedings that appears to have
originated at Nuremberg is hearing evidence in closed session.’”> The
IMT Rules permitted “the closing or clearing of the Tribunal or take any
other steps which to the Tribunal seem just”.>’* International human rights
law also permits this in certain circumstances.*”

2.8. Judgment

2.8.1. Reasoned and Dissenting Judgments, Decisions and
Separate Opinions

Majority judgments, dissents and reasoned decisions in international crim-
inal law proceedings also originated at the IMT and IMTFE. In a common
law jury trial — irrespective of the seriousness of the charges — the “judg-
ment” of fact is expressed with the words, “guilty” or “not guilty”. Policy
reasons for this can include protecting the sanctity or secrecy of jury de-

37 See, for example, ICTY, Rules of Procedure and Evidence, Rule 79, Closed Sessions, see
supra note 89:

(A) The Trial Chamber may order that the press and the public be ex-

cluded from all or part of the proceedings for reasons of:

1) public order or morality;

(i1) safety, security or non-disclosure of the identity of a victim or

witness as provided in Rule 75; or

(iii) the protection of the interests of justice.

(B) The Trial Chamber shall make public the reasons for its order.

37 IMT, Rules of Procedure, Rule 7(c), see supra note 122. 1953 Revised Draft Statute for an
ICC, Art. 39, Publicity of Hearings, see supra note 50, provided:

1. The Court shall sit in public unless there are exceptional circum-
stances in which the Court finds that public sittings might prejudice
the interests of justice.

2. The deliberations of the Court shall take place in private and shall
not be disclosed.

There was no commentary on this in the committee’s report.
375 See, for example, European Convention on Human Rights, Art. 6:

Judgment shall be pronounced publicly but the press and public may be
excluded from all or part of the trial in the interests of morals, public
order or national security in a democratic society, where the interests of
juveniles or the protection of the private life of the parties so require, or
to the extent strictly necessary in the opinion of the court in special cir-
cumstances where publicity would prejudice the interests of justice.
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liberations, and not requiring the legally non-qualified to provide quasi-
judicial reasons for decisions carrying major legal consequences.’’® Ac-
cording to modern international human rights law, judges — but not juries
— must reason their decisions and judgments.*”’

Since 1920, first the PCIJ and then the ICJ have had to issue rea-
soned judgments in open court.’” This provided a good precedent for in-
ternational judges sitting together to pronounce judgment. And in the en-
vironment of distrust prevailing at the beginning of the Cold War, what
could provoke more legal dispute than a non-reasoned judgment on the
conviction, or even worse, the acquittal, of a presumed Nazi or Japanese
war criminal? The IMT Charter therefore required that the “judgment of
the Tribunal as to the guilt or the innocence of any Defendant shall give
the reasons on which it is based”.>” The IMTFE Charter similarly speci-
fied that “[t]he judgment will be announced in open court and will give
the reasons on which it is based”.*® Neither specified how much reason-
ing would suffice — but as there was no right to appeal a judgment of guilt
or acquittal, the rationale for reasoning was not as strong — notwithstand-
ing the requirements at the PCIJ and ICJ. The IMTFE Charter stated that

376 Although this clearly does not apply in the United States, in which jurors almost seem
obligated to give post-verdict interviews detailing what happened in the deliberation room.
European Court of Human Rights, Guide on Article 6, Right to a Fair Trial (Criminal
Limb), Council of Europe/European Court of Human Rights, 2014, para. 111, which has
been interpreted to include the obligation to provide a reasoned decision:

377

Reasoned decisions serve the purpose of demonstrating to the parties
that they have been heard, thereby contributing to a more willing ac-
ceptance of the decision on their part. In addition, they oblige judges to
base their reasoning on objective arguments, and also preserve the
rights of the defence.

ECHR, Papon v. France (dec.), no. 54210/00, ECHR 2001-XII (p. 27 English translation),
Ruiz Torija v. Spain, 9 December 1994, Series A no. 303-A, para. 29.

League of Nations, Permanent Court of International Justice Statute, 16 December 1920,
Arts. 56, 58 (‘PCIJ Statute’); International Court of Justice, Statute, 26 June 1945, Arts.
56(1), 58 (‘ICJ Statute’).

ITM Charter, Art. 26, see supra note 27; it was also final and not subject to review.

378

379

30 IMTFE Charter, Art. 17, see supra note 6. It too was not subject to an appeal, although

unlike the IMT it provided the right of review on sentence, providing:

The record of the trial will be transmitted directly to the Supreme
Commander for the Allied Powers for his action thereon. A sentence
will be carried out in accordance with the order of the Supreme Com-
mander for the Allied Powers, who may at any time reduce or other-
wise alter the sentence except to increase its severity.
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the judgment had to be announced “in open court”,*®" and while there was

no such requirement at Nuremberg, the judgment was accordingly so de-
livered. Given the theatre of the proceedings and the sentencing of 11 de-
fendants to death, it is unimaginable that it could not have been delivered
in open court.

In 1949, after surveying the differing practices of the post-war war
crimes courts, George Brand wrote that “there is no rule of customary in-
ternational law which provides that a court delivering a judgment in a war
crime trial must state the reasons for its decision”.*** That is consistent
with the General Assembly’s 1951 Draft Statute for an International
Criminal Court, which did not draw from the precedents of the judgments
of Nuremberg, Tokyo and US Military Tribunals, nor the PCIJ or ICJ, but

only required that the judgment “shall be read in open court”.**?

However, since the ICTY’s inception — and consistent with both the
Nuremberg and Tokyo precedents and the subsequent development of in-
ternational human rights law — its Statute has required judgments that

shall be rendered by a majority of the Judges of the Trial
Chamber, and shall be delivered by the Trial Chamber in
public. It shall be accompanied by a reasoned opinion in

writing, to which separate or dissenting opinions may be ap-
pended.*®*

381 Ibid.

382 George Brand, “The War Crimes Trials and the Laws of War”, in British Yearbook of In-
ternational Law, 1949, vol. 26, p. 417. He noted that the US Nuremberg Military Tribunal
judgments under Control Council Law No. 10 gave reasoned judgments, as did Norwe-
gian, French and Dutch courts, but the Canadian, Australian, British and other American
Military Commissions generally did not.

1953 Revised Draft Statute, Art. 47, see supra note 50. The 1953 Committee Report, see

supra note 230, is silent on this issue. Only Art. 38(4) under Rights of the Accused im-
posed a requirement to provide reasons:

383

If the Court considers it impossible to ensure a fair trial, the Court may,
by a decision supported by reasons, suspend the proceedings and, if
they are not resumed within a time limit determined by the Court, dis-
miss the case. If the case be dismissed, the accused shall be automati-
cally released.

3% ICTY Statute, Art. 23(2), see supra note 97; see also ICTR Statute, Art. 22(2), supra note
97, SCSL Statute, Art. 18, supra note 174; and STL Statute, Art. 23, supra note 8. The
original ICTY, Rules of Procedure and Evidence, Rule 88, see supra note 89, did not spec-
ify any requirements for reasoning but in 1998 a new Rule 98fer(c) mirroring Art. 23(2)
was inserted. Rule 117(B) and (D) mirror this in relation to appeal judgments.
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The modern international courts and tribunals do not just allow, but
strongly feature, dissenting and separate opinions — some very much so.
Although neither the IMT nor IMTFE Charters expressly provided for the
publication of dissenting or separate opinions, both provided for majority
verdicts. The dissenting opinions at both Tribunals could be described as
being particularly robust, with strong dissents on conviction and acquittal
at both.**

Dissent is a continuing particularity of international criminal law
proceedings. Many civil law systems do not feature dissenting judgments
or decisions, at least at the trial level, although now, in common law sys-
tems featuring judge-made law, this is an essential feature. At Nuremberg,
with judges from four wartime Allies, from different legal systems, dis-
sent had to be allowed. Civil law jurisdictions tend to favour a single
court judgment, at least at the trial level, in which it may not even be
known if the decision has been made by a majority, nor why. The com-
mon law, on the other hand, has a long tradition of vigorous dissent,
which assists the development of judge-made law and statutory interpreta-
tion. Majority judgments of conviction or acquittal, in the environment
following the Second World War, clearly required reasoning. The histori-
cal record provided an obvious motive; while the need for transparency
provided another.

Separate opinions were a feature of public international law at the
time as both the 1920 Statute of the PCIJ and the 1945 ICJ Statute both
allowed the publication of separate opinions.’*® Both the IMT and IMTFE

385 Five of the Tokyo judges issued separate out of court opinions, including dissenting on
convictions. One judge, Judge Radhabinod Pal, wrote a 1,235-page dissent in which he
would have acquitted all defendants. Apparently, publication of his opinion was prohibited
in Japan until the Allied occupation ended in 1952. See IMTFE, United States of America
et al. v. Araki Sadao et al., Judgment of the Hon’ble Mr. Justice Pal Member from India, 1
November 1948 (https://www.legal-tools.org/doc/712¢f9/). At Nuremberg, Judge Ni-
kitchenko published a Dissenting opinion of the Soviet Member of the International Mili-
tary Tribunal in which he dissented on the acquittals of Hjalmar Schacht, Franz von Papen
and Hans Fritzsche, the life sentence imposed on Rudolf Hess (preferring a death sentence)
and not declaring criminal the Reichscabinet, the General Staff and the Oberkommando
der Wehrmacht, the Supreme Command of the Armed Forces. The dissent was announced
immediately after sentencing on the afternoon of 1 October 1946 and the written dissent
was published with the judgment. IMT, Judgment, see supra note 208.

3% PCIJ Statute, Art. 57, see supra note 378 and ICJ Statute, Art. 57, see supra note 378, the
only difference being the use of the word “dissenting” in the PCIJ Statute.
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Charters specified that decisions could be by majority.**” At Nuremberg
the presiding judge’s vote could decide a deadlock, except for a convic-
tion which required three votes out of four. The acquittal of Franz von
Papen by tied vote illustrates this, as does the stinging dissent of the Sovi-
et judge, Nikitchenko, for the three majority acquittals.*®® The Tokyo Tri-
bunal had judges from 11 different nationalities, but a quorum of the 11
judges was six, with the casting vote of the president being decisive in the
event of an even split. This meant that the votes of three judges could be
decisive. Judicial absence was also permitted, as it is in the modern rules
of procedure and evidence, and even substitution®®’ (this is permitted by
the Rules of the ICTY, but not at the ICC or STL, for example). The 1953
Revised Draft Statute for an International Criminal Court provided: “If
the judgment does not represent in whole or in part the unanimous opin-
ion of the judges, dissenting judges are entitled to deliver a separate opin-

ion” 390

The modern courts and tribunals also allow simple majority ver-

dicts;*" only the ECCC specifies the nationality requirement in needing

an international judge to be in the majority.>** In practice, in three-bench

37 IMT Charter, Art. 4(c), see supra note 27: “Voting. All decisions and judgments of this

Tribunal, including convictions and sentences, shall be by a majority vote of those Mem-
bers of the Tribunal present. In case the votes are evenly divided, the vote of the President
shall be decisive”. (The emphasis being on the word “present”.) See also IMTFE Charter,
Art. 4(b), see supra note 6.

See Nina H.B. Jergensen and Alexander Zahar, “Deliberation, Dissent, Judgment”, in
Sluiter et al., 2013, p. 1157, see supra note 9.

IMTFE Charter, Art. 4(c). See, generally, Boister and Cryer, 2008, pp. 95-96, supra note
46. One judge arrived two weeks late, another five and a third, two months into the trial.
The 1953 Committee Report, para. 138, see supra note 230, stated re Art. 57:

Other members, however, thought that separate and dissenting opinions

would contribute to the development of international criminal law. It

had been found in countries where dissenting opinions were allowed

that the development of the law was often much influenced by them.
91 ICTY Statute, Art. 23(2), see supra note 97; ICTR Statute, Art. 22(2), see supra note 97;
SCSL Statute, Art. 18, see supra note 174; ICC Statute, Art. 74(3), see supra note 88. See
also ICTY, Rules of Procedure and Evidence, Rule 87(A), see supra note 89 ICTR, Rules
of Procedure and Evidence, Rule 87(A), see supra note 191, SCSL, Rules of Procedure
and Evidence, Rule 87(A), see supra note 191. The original ICTY Rule 87, Deliberations,
specified that a majority of judges had to be satisfied of the guilt of the accused beyond
reasonable doubt.

388
389

390

392 Requiring four out of five judges of the Trial Chamber, and five out of the seven judges of

the Appeals Chamber for decisions, Law on the Establishment of the Extraordinary Cham-
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panels, it is a two-thirds majority. In this sense, the Nuremberg Tribunal
requirement of a three-quarters majority for a conviction, allowed a higher
standard in favour of the defence. Today, by contrast, all international
courts and tribunals allow prosecution appeals against majority Trial
Chamber acquittals that could be allowed by an Appeals Chamber majori-
ty; the consequence could be four judges could be for a conviction and
four for an acquittal.

The ILC’s 1994 Draft Statute would not have permitted dissenting
judgments at trial or on appeal,’ and some states at the Rome Confer-
ence did not want published dissents.”** Judge McDonald, the ICTY Pres-
ident, had urged the conference to allow dissenting opinions, saying that
the ICTY’s “rules allowing for separate and dissenting opinions had
proved highly beneficial to the development of international criminal law,
and the availability of differing interpretations of that embryonic body of
law had contributed to its maturation”.>*® The Nuremberg, Tokyo, ICJ,
ICTY and ICTR precedent prevailed and the ICC Statute allows a written
reasoned decision, to which the decision shall contain the views of the

bers in the Courts of Cambodia for the Prosecution of Crimes Committed during the Peri-
od of Democratic Kampuchea, 27 October 2004, NS/RKM/1004/006, Art. 14(1) new
(https://www.legal-tools.org/doc/9b1210/).

3931994 Draft Code of Crimes, commentary, p. 59, see supra note 187:

Different views were expressed on the desirability of allowing separate
or dissenting opinions. Some felt that they could undermine the au-
thority of the court and its judgements. Other members believed that
judges should have the right to issue separate, and especially dissent-
ing, opinions as a matter of conscience, if they chose to do so, pointing
out that this was expressly allowed by article 23 paragraph 2, of the
statute of the International Tribunal. It was also suggested that these
opinions would be important in the event of an appeal. On balance the

Commission preferred the former view.

3% See generally, Jorgensen and Alexander Zahar, 2013, pp. 1178-79, supra note 388. During

the Rome Conference, Syria, the Philippines and Canada proposed allowing dissenting
judgments. See United Nations Diplomatic Conference of Plenipotentiaries on the Estab-
lishment of an International Criminal Court, Rome, 15 June—17 July 1998, Official Rec-
ords, vol. III, Reports and other documents, United Nations, New York, pp. 321-23, 2002,
UN doc. A/CONF.183/C.1/WGPM/L.53; UN doc. A/CONF.183/C.1/WGPM/L.6; UN doc.
A/CONF.183/C.1/WGPM/L.73 (‘UN Diplomatic Conference’).

United Nations Diplomatic Conference, Official Records, vol. II, Summary records of the

plenary meetings and of the meetings of the Committee of the Whole, United Nations,
New York, 2002, p. 79; UN doc. A/CONF.183/SR.2.

395
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majority and the minority. The decision or a summary thereof shall be
delivered in open court.

The decision (that is, the judgment) must be in writing and “shall
contain a full and reasoned statement of the Trial Chamber's findings on
the evidence and conclusions”.**® Although expressed to be a single doc-
ument, it may contain a dissent or a separate decision. McDonald was cor-
rect. The judges of the ICC, irrespective of their juridical origin have
likewise fully embraced this prerogative.

2.9. Sentencing Procedure

In April 1945, before the British agreed to an international military tribu-
nal, their Lord Chancellor declared that the judges should not decide pun-
ishment, as he would “never consent to allow British judges to mount the
Bench for the purpose of carrying out the orders of any Governments or
combinations of Governments”.*”” The Nuremberg and Tokyo trial pro-
cesses, unlike typical common law or adversarial proceedings, were not
bifurcated. Sentencing followed a verdict of guilt, meaning that any evi-
dence regarding mitigation had to be given during the trial. Neil Boister
and Robert Cryer write: “The record is full of examples of rules alien to
the American process being made up as the trial progressed. For example,
the Tribunal insisted in spite of defence howls of protest that evidence in
mitigation be given before judgment”.**® Some American and US military
trials used the more familiar bifurcated procedures. The Nuremberg and
Tokyo precedent has been followed by two modern tribunals — the ICTY
and the ICTR. The original ICTY and ICTR Rules also allowed this but
were later amended to delete the procedure.® The SCSL has a bifurcated

3% 1CC Statute, Art. 74(4), see supra note 88, for trial judgments, and, identically, for appeals,

see Art. 83(4).

Memorandum to Judge Rosenman from Lord Simon (Lord Chancellor) Smith, 6 April
1945, in Smith, 1982, p. 150; see also letter from US Ambassador to UK to Secretary of
State, 7 April 1945, in Foreign Relations of the United States: Diplomatic Papers, vol. 111,
US State Department, Washington, DC, 1945, p. 1158, enclosing Lord Simon’s letter.

Boister and Cryer, 2008, p. Ixii, see supra note 10.

397

398

39 ICTY, Rules of Procedure and Evidence, see supra note 89, the original Rule 100, Pre-

sentencing Procedure, now Rule 98¢er, Judgment, and Rule 101, Penalties. ICTR, Rules of
Procedure and Evidence, Rules 88 and 101, see supra note 191.
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process and the STL Rules contemplate one.*”® The ICC Statute requires a
bifurcated process and it was utilised in the ICC’s first contested trial.*"!

2.10. Conclusion

So, to return to the question posed in the title. Evolutionary, revolution-
ary, or something more sinister? The answer combines the three themes.

Evolutionary, yes, this is self-evident. Nuremberg and Tokyo were
the first internationalised criminal tribunals. Their hybrid procedures,
which persevere, have evolved. They have evolved over 70 years to en-
compass the international human rights law guarantees to defendants in-
cluding the right to appeal a conviction or sentence. The evolution in-
cludes other features such as the role of victims and witnesses, sophisti-
cated state co-operation regimes and sentencing regimes.

Revolutionary? Also, yes. Uniting the Allies behind the American
and Soviet plan to hold internationalised criminal trials before a military
tribunal at Nuremberg was revolutionary. This was a world first. The pro-
cedures were also revolutionary. For the first time, these hybrid proce-
dures were used in an internationalised criminal trial — and they required
invention. This was a true revolution in criminal procedural thinking. Na-
tional criminal procedures evolve over many, many years. The Nurem-
berg procedures were instantaneous. They were revolutionary.

And sinister? Well, yes, in some respects at least. The records of the
Nuremberg negotiations between the Allies, and those internal to the
American and British governments reveal a strong desire to buttress the
prosecution and to suppress defence rights. The four governments each
appointed two judges and their own prosecutors. They controlled the col-
lection of evidence and with their own prosecutors, the selection of charg-
es and defendants. Tokyo was similar. The Allies at Nuremberg wanted a
swift trial on an embracing conspiracy count that hopefully would ensnare
all defendants. They wanted to use the Tribunal’s findings on the conspir-
acy and conspirators as an adjudicated fact in succeeding trials. And, to

400 gCSL, Rules of Procedure and Evidence, Rule 100(A), see supra note 191; STL, Rules of
Procedure and Evidence, Rule 171(A), see supra note 194.

401 1CC Statute, Art. 76(2), see supra note 88. ICC, Situation in the Democratic Republic of
the Congo, Prosecutor v. Thomas Lubanga Dyilo, Trial Chamber, Decision on Sentence
pursuant to Article 76 of the Statute, ICC-01/04-01/06, 10 July 2012 (https://www.legal-
tools.org/doc/c79996/).
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restrict the defence’s capacity to challenge the prosecution’s case, they
had to dispense with any “technical” rules of evidence. They wanted to
use the Nazi documents against the defendants but without oral evidence.
The procedures were accordingly designed. But, at the same time, the trial
had to appear fair. The judges added certain defence procedural rights re-
lating to, for example, the timing of disclosure — the 15 days between the
service of the indictment and the start of trial. So, yes, from the perspec-
tive of defence rights, it was less than desirable.

Why, therefore — despite these shortcomings — have these pioneer-
ing procedures more or less survived, such as the adversarial trial process,
including the manner and order of presenting evidence, the independent
prosecutor, guilty pleas, the indictment, and inclusive and non-technical
rules of evidence? A major reason is their built-in transparency, resulting
from needing a public showing of both the evidence and the prosecution
case of each Nuremberg Ally. This persists. Transparency is the bedrock
of international trials. International trials — such as those at the ICC, SCSL
and STL — may involve devolved sovereignty. The states concerned, their
communities and the “international community” need confidence in this
process of devolution. Procedural transparency can build such confidence.

In the same vein, adversarial trials are transparent. The evidence is
presented publicly. The prosecution, defence and participating victims
may call or challenge evidence. The precise order of questioning witness-
es is less important than its being done publicly. Pleas of guilty are also
transparent. Transparency also requires independent prosecutors and
judges who are not appointed by national governments. Independent pros-
ecutors who investigate cases also provide procedural transparency when
presenting the evidence in court, as do independent defence counsel who
can investigate and then present their own cases in the courtroom.

This ties in with the theme of mutual mistrust and suspicion — a less
polite way of referring to mutually assured transparency.

The best explanation for the ICTY and then the ICTR, the SCSL,
the STL and, to a large extent, the ICC keeping the Nuremberg eviden-
tiary procedures — inclusionary rules, not bound by technical rules, the
evidence having to be relevant and probative, hearsay being admissible et
cetera — is cost, pragmatism and precedent. On cost, long trials cost more,
and much political pressure is applied to reduce their length. Judges sit-
ting in rule-making plenaries may not be immune to outside diplomatic
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pressure to expedite matters. Regarding pragmatism, atrocity crimes de-
mand attention. Something must be done, and war criminals attract little
public support (at least from those of the other side). Relaxed rules of ad-
missibility against the defence attract minuscule approbation. And as for
precedent, if it worked at Nuremberg and Tokyo — and defence rights can
be tacked onto the model — maybe it will work again, so why reinvent the
wheel? But Nuremberg had only 33 witnesses but thousands of docu-
ments.

And the ICTY did reinvent the wheel when experience showed that
33 witnesses multiplied over in each case — with each lasting longer than
the Nuremberg trial — and its “completion strategy” did not go together.
The rules were then made even more document-friendly.

In 1949 Telford Taylor wrote of the procedures used at Nuremberg:

A particularly fruitful field for research and publication is
that of legal procedure. Almost all the war crimes trials have
presented procedural questions to which different answers
might be given depending upon what system of law the court
chose to follow. The evidentiary weight to be given hearsay
evidence or affidavits is a common example of this type of
problem. Furthermore, the unsettled state of the world and
the unusual nature of the trials precipitated many novel pro-
cedural matters which the tribunals had to determine without
much in the way of past practice to guide them. Based upon
the records of the Nurnberg trials alone a most useful study
could be made, but a full treatment would require examina-
tion of the records of many other trials in order to make a
comparative study. From such a study, the outlines of inter-
national legal procedure should emerge.*"*

Taylor was correct, and overall, despite all their shortcomings, the proce-
dures have worked for large and complex international criminal trials.
Thomas J. Dodd, in 1946, fittingly identified that “[t]he procedures
worked out at the trial I feel sure will make it easier for similar courts to
operate in the future”. Ironically — because these cases are supposed to be
the world’s most serious — compromises are required if international crim-
inal justice is to succeed.

42 Telford Taylor, “Forum Juridicum: An Outline of the Research and Publication Possibili-
ties of the War Crimes Trials”, in Louisiana Law Review, 1949, vol. 9, no. 4, p. 501.
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But even so, this convergence of mistrust and common interest de-
manded public transparency in the procedures of any resulting interna-
tional criminal tribunal — whatever its composition. The situation was
similar in the Far East after Japan’s defeat in August 1945.

The 1940s procedural rules and tribunal structures were undoubted-
ly “results orientated” and produced the transparency required in the post-
war environment while guaranteeing that the trial processes would be rap-
id and at least notionally fair. But, at the same time, mutual suspicion and
even antipathy existed within the victorious European Allies — generally
with the Soviet Union on the one side, and the United Kingdom, the Unit-
ed States and France on the other. An expedient solution — one promising
the defendants a fair trial but nonetheless designed to lessen the burden on
the prosecution and tribunal — and workable for all Allies, was required.

Although the form of trial required negotiation and compromise, the
Allies had shared goals in prosecuting perceived Nazi war criminals in an
international criminal trial. This paramount aim easily overcame any pa-
rochial concerns about whose system was better — and the parties admitted
this in the negotiations. The hybrid, produced after long negotiations, was
fit for purpose. The Americans and the British, at least according to
Americans such as the American chief prosecutor, Justice Jackson, were
more concerned about this semblance of due process than the Soviets, and
stressed this during the negotiations.

The conflict though was less about legal cultures — between the civil law
and common law traditions, or even between authoritarian and more dem-
ocratic regimes — than about the appearance of justice. The US negotiat-
ing proposals of April 1945 for the London negotiating drafts compro-
mised into the Nuremberg IMT procedures and rules. And then — by the
1993 accident of history of a tribunal in search of a structural form and
procedures — they mutated into a legal hybrid that has more or less sur-
vived today in the modern international criminal courts and tribunals.
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Contribution of the United Nations
Ad Hoc Tribunals to the Development of
International Criminal Law

LIU Daqun”

It has been over 20 years since the establishment of the International
Criminal Tribunals for the former Yugoslavia (‘ICTY’) and Rwanda
(‘ICTR’), set up by the United Nations Security Council to address seri-
ous violations of international humanitarian law in the armed conflicts
occurring in the former Yugoslavia' and the ICTR for the genocide in
Rwanda.” They were established to bring to justice persons responsible
for violations of international humanitarian law, to provide justice for vic-
tims, to deter further crimes and to aid the reconciliation process and res-
toration of peace. The Tribunals started their work in the midst of conflict.
When the ICTY was set up in 1993 and the ICTR in 1994, they were nec-
essary measures, since the countries which constituted the former Yugo-
slavia were still in the midst of furious armed conflicts and unable to in-
vestigate and prosecute the worst atrocities that were taking place, and
Rwanda was still undergoing the trauma of genocide.

At that time, few could have imagined the two ad hoc Tribunals
would be so successful. Take the ICTY for example; 161 individuals have
been indicted and all of them arrested and put on trial.® This is a remarka-
ble achievement if one considers that the ad hoc Tribunals do not have
law enforcement mechanisms of their own. Both Tribunals have an im-

LIU Daqun is Judge of the Appeals Chamber of the International Criminal Tribunals for
the former Yugoslavia (‘ICTY’) and for Rwanda (‘ICTR”) and Professor at the Centre of
Cooperative Innovation and Judicial Civilization of China University of Political Science
and Law. The views expressed in this chapter are solely those of the author’s and do not
reflect those of the ICTY, ICTR or the United Nations (‘UN”).

United Nations Security Council resolution 808, 22 February 1993 and United Nations
Security Council resolution 827, 25 May 1993.

United Nations Security Council resolution 955, 8 November 1994.

Bosnian Serb president Radovan Karadzi¢ and his military commander Ratko Mladi¢ were
arrested and brought to The Hague for trial in 2008 and 2011 respectively.
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pressive record of activities. They have handled the most serious, com-
plex and sensitive cases and established a jurisprudence that guides na-
tional jurisdictions and also other international courts. They send a very
strong signal that the international community will no longer tolerate im-
punity, and those who commit serious international crimes will eventually
be prosecuted and put on trial. The Tribunals have created a large body of
jurisprudence that will influence the prosecution of international crimes in
the future and has been largely adopted by the permanent International
Criminal Court (‘ICC’) founded in 2002.

It is a formidable task to discuss the contributions of the two ad hoc
Tribunals to the jurisprudence of international criminal law, since it is al-
most related to every aspect of the functions of the Tribunals, from sub-
stantive law to procedural law, from the legitimacy of the Tribunals to the
outreach efforts. The task is even more difficult given that some of the
legal norms and judicial practice are still in the process of development.
As such, this chapter only deals with some selected issues.

3.1. Lawfulness of the Two 4d Hoc Tribunals

It is submitted that the establishment of the ad hoc Tribunals by the UN
Security Council through the resolutions adopted pursuant to Chapter VII
of the UN Charter is, by and of itself, a development of international law.

On 25 May 1993 the Security Council established the ICTY by
adopting resolution 827. One year later, on 8 November 1994, the Securi-
ty Council set up the ICTR. Both Tribunals were established as temporary
institutions for the specific purposes of investigating crimes committed
during the wars in the former Yugoslavia and the genocide in Rwanda,
and to prosecute those responsible. Great expectations were pinned on
these two ad hoc Tribunals, including contributing to the restoration of
peace and security; reconciliation by association; ending impunity
through impartial prosecutions; delivery of justice to victims; and later,
providing capacity building for reinforcing the national legal and judicial
systems. However, some doubts existed among the politicians, diplomats
and academics on whether it was lawful for the Security Council to estab-
lish ad hoc Tribunals. In addition, the defendants before the ICTY and
ICTR filed motions challenging the jurisdiction of the ad hoc Tribunals.*

* ICTY, Prosecutor v. Tadi¢, Case No. 1T-94-1-T, the Defence filed a preliminary motion

on 23 June 1995 pursuant to Rule 72 (A)(i) of the Rules of Procedure and Evidence, chal-
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The traditional approach of establishing an international body is by
treaty, which reflects the sovereign wills of states. The setting up of the
ICC in 1998 through the adoption of the ICC Statute is an illustration of
this traditional approach. When the establishment of the ICTY was pro-
posed, the former Yugoslavia was still in the middle of an armed conflict.
The Security Council needed to take swift action to safeguard world peace
and security. The traditional method had at least two practical disad-
vantages. First, a treaty requires a lengthy process of negotiation, signa-
ture and ratification. It may take several years to conclude the whole pro-
cess and a treaty only has binding force over its contracting State parties.
In principle, it has no effect over the non-contracting States. It was very
much doubtful that the States in the former Yugoslavia, still in the furious
armed conflict, would have joined the treaty to establish a criminal tribu-
nal.’ In order to effectively and expeditiously implement the decision to
set up a tribunal, the only alternative was to adopt a resolution by the Se-
curity Council under Chapter VII of the UN Charter, which would bind all
States, regardless of their membership status in the UN. In this regard, it
must be noted that Croatia and Bosnia and Herzegovina were admitted as
members of the UN in 1992, after their respective declarations of inde-
pendence from the former Yugoslavia.

In the first case before the ICTY — the Tadi¢ case — the defendant
challenged the lawfulness of the power of the Security Council to estab-
lish an ad hoc tribunal. The Appeals Chamber points out that

the Security Council has a broad discretion in deciding on
the course of action and evaluating the appropriateness of the
measures to be taken. The language of Article 39 is quite
clear as to the channelling of the very broad and exceptional
powers of the Security Council under Chapter VII through
Articles 41 and 42.°

The Appeals Chamber further adds:

lenging the jurisdiction of the ICTY. ICTR, Prosecutor v. Kanyabashi, Case No. ICTR-96-
15-T, Kanyabashi filed a motion challenging the jurisdiction of the ICTR on 17 April
1997.
> Ralph Zacklin, “Some Major Problems in the Drafting of the ICTY Statute”, in Journal of
International Criminal Justice, 2004, vol. 2, no. 2, p. 362.
ICTY, Prosecutor v. Tadié, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, IT-94-1-AR72, 2 October 1995, para. 31 (‘Tadi¢ Appeal Decision on Juris-
diction”).
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It is evident that the measures set out in Article 41 are mere-
ly illustrative examples which obviously do not exclude oth-
er measures. All the Article requires is that they do not in-
volve “the use of force.” It is a negative definition. [...]

The Security Council has resorted to the establishment of a
judicial organ in the form of an international criminal tribu-
nal as an instrument for the exercise of its own principal
function of maintenance of peace and security, i.e., as a
measure contributing to the restoration and maintenance of
peace in the former Yugoslavia. [...]

In conclusion, the Appeals Chamber finds that the Interna-
tional Tribunal has been established in accordance with the
appropriate procedures under the United Nations Charter and
provides all the necessary safeguards of a fair trial. It is thus
“established by law.”’

An ICTR Trial Chamber reached essentially the same conclusions
with respect to the legality of the establishment of the Rwandan Tribunal.®

3.2. Contributions to Substantive Criminal Law

Prior to the establishment of the ad hoc Tribunals, there was little or no
mechanism to enforce the concept of international humanitarian law.
Therefore the concept of international humanitarian law was seen as little
more than a far-fetched doctrine. The ad hoc Tribunals answered this crit-
icism by providing a remedy for the violations of international humanitar-
ian law. They were the first international criminal courts to enforce the
existing body of international humanitarian law, which was first tested at
Nuremberg and Tokyo and later enshrined in conventions and treaties. In
particular, the Tribunals have developed the application of customary law,
not least in the interpretation of the Geneva Conventions of 1949, the
Convention on the Prevention and Suppression of the Crime of Genocide
(‘Genocide Convention’), and other international instruments addressing
international crimes.

1bid., paras. 35, 38, 47, emphasis original.

8 ICTY, Prosecutor v. Kanyabashi, Case No. ICTR-96-15-T, Decision on the Defence Mo-
tion on Jurisdiction, 18 June 1997.
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3.2.1. Geneva Conventions

Ever since the adoption of the four Geneva Conventions of 1949, they had
not been applied or tested in any international criminal jurisdictions be-
fore the establishment of the two ad hoc Tribunals. In their judicial prac-
tice, the ICTY and ICTR have articulated the component elements of each
crime, developed the legal ingredients of “grave breaches” of the Geneva
Conventions of 1949, further defined the test of overall control, re-
interpreted the elements of an international armed conflict, and extended
the definition of “protected persons” under the Conventions.

The ICTY holds that the test to be applied to determine if the armed
conflict is or has been “international” is, inter alia, whether the other
State has “overall control” over participants in the conflicts. This finding
marks a departure from the “effective control” standard established by the
International Court of Justice (‘ICJ’) in the Nicaragua case.” According to
the Tadi¢ Appeal Judgment, the overall control test requires an assess-
ment of all the elements of control taken as a whole and a determination
to be made on that basis as to whether there was the required degree of
control. “Effective control” means a foreign country exercised the poten-
tial for control over the army of another country or organised group and
which otherwise placed itself under the control of that foreign country. To
be specific, “overall control” means a foreign State “has a role in organis-
ing, coordinating, [...] training and equipping or providing operational
support to the group”, but does not require “the issuing of specific orders

by the State, or its direction of each individual operation”."

As an author correctly pointed out,

it is clear that in terms of defining international armed con-
flict for the purposes of the application of the grave breaches
regime, the test has since been uniformly followed in the ju-
risprudence of the ICTY and a new path has been charted for
international criminal jurisdictions.'

International Court of Justice, Nicaragua v. United States of America, Judgment of 27 June
1986, paras. 14—150.

0 ICTY, Prosecutor v. Tadié, Case No. IT-94-1-A, Appeals Chamber, Judgment, 15 July
1999 (‘Tadi¢ Appeal Judgment’), para. 137.

Ken Roberts, “The Contribution of the ICTY to the Grave Breaches Regime”, in Journal
of International Criminal Justice, 2009, vol. 7, no. 4, p. 749.
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It is submitted that there is no conflict between the two criteria,
since effective control was used by the ICJ to determine the responsibility
of State, while overall control applied by the ad hoc Tribunals to prove
the contextual element, in which individual responsibility might be in-
curred. As a result, the overall control threshold may be easier to meet.

3.2.2. War Crimes

The Tribunals have narrowed the perceived differences between the laws
or customs of war applicable in international and non-international con-
flicts, thus considering both standards for the protection of individuals.
According to the Four Geneva Conventions and their Additional Protocol
I, the regime of “grave breaches” could only be applied to international
armed conflicts, not to non-international armed conflicts. !> Unlike the
ICTR Statute, the ICTY Statute does not explicitly provide for, nor does it
exclude the criminalisation of serious violations of the laws or customs of
war if they are committed within the context of an internal armed conflict.
In the Delali¢ et al. (Celebiéi) case, the Appeals Chamber observed that

to maintain a distinction between the two legal regimes and

their criminal consequences in respect of similarly egregious

acts because of the difference in nature of the conflicts

would ignore the very purpose of the Geneva Conventions,

which is to protect the dignity of the human person."

12" Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed

Forces in the Field, Geneva 12 August 1949, (‘Geneva Convention I’), Article 50; Con-
vention (II) for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea, Geneva 12 August 1949, (‘Geneva Convention 1I”), Ar-
ticle 51; Convention (III) Relative to the Treatment of Prisoners of War, Geneva, 12 Au-
gust 1949, (‘Geneva Convention III’), Article 130; Convention (IV) Relative to the Protec-
tion of Civilian Persons in Time of War, Geneva, 12 August 1949, (‘Geneva Convention
IV?), Article 147; and Protocol Additional to the Geneva Conventions of 12 August 1949,
and Relating to the Protection of Victims of International Armed Conflicts (Protocol 1), 8
June 1977 (*Additional Protocol I’), Article 85.

3 ICTY, Prosecutor v. Delalié¢ et al., Case No. IT-96-21-A, Appeals Chamber Judgment, 20
February 2001, para. 172. Further note that the ICTY Appeals Chamber in Prosecutor v.
Hadzihasanovi¢ et al., Case No. IT-01-47-AR72, Decision on Interlocutory Appeal Chal-
lenging Jurisdiction in Relation to Command Responsibility, 16 July 2003, para. 19 con-
cludes:

States have come to consider that they have a common interest in the
observance of certain minimum standards of conduct in certain matters;
this includes certain aspects of conduct in an internal armed conflict.
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As for the “protected persons”, the Appeals Chamber of the ICTY
observes:

[the] legal approach [for defining protected persons], hinging
on substantial relations more than on formal bonds, becomes
all the more important in present-day international armed
conflicts. While previously wars were primarily between
well-established States, in modern inter-ethnic armed con-
flicts such as that in the former Yugoslavia, new States are
often created during the conflict and ethnicity rather than na-
tionality may become the grounds for allegiance. Or, put an-
other way, ethnicity may become determinative of national
allegiance. Under these conditions, the requirement of na-
tionality is even less adequate to define protected persons.

[...]

In granting its protection, Article 4 [of Geneva Convention
IV] intends to look to the substance of relations, not to their
legal characterisation as such."*

It is therefore clear that by redefining the criteria for “protected per-
sons”, the ICTY extends to the greatest extent the protection of civilians
under the Geneva Conventions.

As for the crimes in violation of the laws or customs of war under
Article 3 of the ICTY Statute, the Appeals Chamber of the ICTY provides
more definite criteria:

Four conditions must be fulfilled before an offence may be
prosecuted under Article 3 of the Statute: (i) the violation
must constitute an infringement of a rule of international
humanitarian law; (ii) the rule must be customary in nature
or, if it belongs to treaty law, the required conditions must be
met; (iii) the violation must be serious, that is to say, it must
constitute a breach of a rule protecting important values, and
the breach must involve grave consequences for the victim;
and (iv) the violation of the rule must entail, under custom-
ary or conventional law, the individual criminal responsibil-
ity of the person breaching the rule."

To that extent, internal armed conflict is now the concern of interna-

tional law without any question of reciprocity.

4" Tadi¢ Appeal Judgment, supra note 10, paras. 166, 168.

5 ICTY, Prosecutor v. Kunarac et al., Case No. IT-96-23 and IT-96-23/1-A, Appeals
Chamber Judgment, 12 June 2002 (‘Kunarac Appeal Judgment’), para. 66.
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The Appeals Chamber also finds that Common Article 3 of the
1949 Geneva Conventions has “gradually become part of customary

law”,'® and it “applies regardless of the internal or international character

of the conflict”.!”

3.2.3. Genocide

The Tribunals have considered the elements of genocide, in particular the
definition of the target of such crime, as well as the dolus specialis, or
specific intent of the crime.

The trial of Jean-Paul Akayesu before the ICTR was the first case
of genocide to be tried since the enactment of the Genocide Convention
nearly half a century earlier — genocide was not charged at Nuremberg
and Adolf Eichmann was tried for an offence against the Jewish people.
The Akayesu Trial Judgment states:

Genocide is distinct from other crimes inasmuch as it em-
bodies a special intent or dolus specialis. Special intent of a
crime is the specific intention, required as a constitutive ele-
ment of the crime, which demands that the perpetrator clear-
ly seeks to produce the act charged. Thus, the special intent
in the crime of genocide lies in “the intent to destroy, in
whole or in part, a national, ethnical, racial or religious
group, as such”. [...]
[T]he offender is culpable only when he has committed one
of the offences charged under Article 2(2) of the Statute with
the clear intent to destroy, in whole or in part, a particular
group. The offender is culpable because he knew or should
have known that the act committed would destroy, in whole
or in part, a group.18
In Krsti¢, the Trial Chamber finds that able-bodied Muslim men in
Srebrenica qualifies as part of a group and concluded that as such, they
fell within the definition of victims of genocide. The crime of genocide

Tadi¢ Appeal Decision on Jurisdiction, supra note 6, para. 98.

7 "ICTY, Prosecutor v. Mladen Naletili¢ et al., Trial Chamber, Judgment, 1T-98-34-T, 31
March 2003, para. 228 (‘Naletili¢ Trial Judgment’) (https://www.legal-
tools.org/doc/f2cfeb/).

8 ICTR, Prosecutor v. Akayesu, Trial Chamber, Judgment, ICTR-96-4-T, 2 September 1998

paras. 498, 520 (‘Akayesu Trial Judgment’) (https://www.legal-tools.org/doc/b8d7bd/).
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does not necessarily require the killing of every individual of a group, but
only part of it. The Appeals Chamber points out:
It is well established that where a conviction for genocide re-
lies on the intent to destroy a protected group “in part”, the
part must be a substantial part of that group. The aim of
Genocide Convention is to prevent the intentional destruc-
tion of entire human groups, and the part targeted must be
significant enough to have an impact on the group as a
whole. [...]

The number of individuals targeted should be evaluated
not only in absolute terms, but also in relation to the overall
size of the entire group. [...] If a specific part of the group is
emblematic of the overall group, or is essential to its surviv-
al, that may support a finding that the Part qualifies as sub-
stantial within the meaning of Article 4."

Indeed, the decision in Krsti¢ has been described as the “most important
achievement™ of the ICTY in the sense that an international tribunal has
finally recognised and labelled the events in Srebrenica by its proper
name: genocide. The Appeals Chamber states unequivocally that the law
condemns, in appropriate terms, the deep and lasting injury inflicted, and
calls the massacre at Srebrenica genocide. Putting a name to the crime
means that there is now a recorded historical document affirming that
crimes committed at Srebrenica are in fact genocide.”' Those responsible
will bear this stigma and it will “serve as a warning to those who may in

the future contemplate the commission of such a heinous act”.*?

For the first time, the ICTR in the Akayesu Case finds that rape and
other acts of sexual violence constitute infliction of serious bodily or men-

Y ICTY, Prosecutor v. Radislav Krstié, Appeals Chamber, Judgment, 1T-98-33-A, 19 April
2004 paras. 8, 9, 12 (‘Krsti¢ Appeal Judgment’) (https:/www.legal-
tools.org/doc/86a108/).

Diane Orentlicher, That Someone Guilty Be Punished: The Impact of the ICTY in Bosnia,
Open Society Institute, New York, 2010, p. 18.

Rebecca Devitt, “Justice and Peace: The Role of International Tribunals in Transitional Jus-
tice”  (http://www.e-ir.info/2012/01/24/justice-and-peace-the-role-of-international-tribunals-
in-transitional-justice/).

20

21

2 Krsti¢ Appeal Judgment, para. 37, see supra note 19.
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tal harm on members of the group,” and also destruction which may fall
short of causing death. The Trial Chamber states:

These rapes resulted in physical and psychological destruc-
tion of Tutsi women, their families and their communities.
Sexual violence was an integral part of the process of de-
struction, specifically targeting Tutsi women and specifically
contributing to their destruction and to the destruction of
Tutsi group as a whole. [...]

Sexual violence was a step in the process of destruction of
the Tutsi group — destruction of the spirit, of the will to live,
and of life itself.**

The Trial Chamber further holds that measures intended to prevent births
within the group

should be construed as sexual mutilation, the practice of ster-
ilization, forced birth control, separation of the sexes and
prohibition of marriages. In patriarchal societies, where
membership of a group is determined by the identity of the
father, an example of a measure intended to prevent births
within a group is the case where, during rape, a woman of
the said group is deliberately impregnated by a man of an-
other group, with the intent to have her give birth to a child
who will consequently not belong to its mother’s group.”

The Chamber notes that the measures may be mental as well as physical:
“For instance, rape can be a measure intended to prevent births when the
person raped refuses subsequently to procreate, in the same way that

members of a group can be led, through threats or trauma, not to procre-
» 26
ate”.

z Akayesu Trial Judgment, paras. 688, 706—7, 731-34, see supra note 18. See also ICTR,

Prosecutor v. Clement Kayishema et al., Trial Chamber, Judgment, ICTR-95-1-T, 21 May
1999, para. 108 (‘Kayishema Trial Judgment’) (https://www.legal-tools.org/doc/0811c9/);
Prosecutor v. Musema, Trial Chamber, Judgment, ICTR-96-13-T, 27 January 2000, para.
156 (‘Musema Trial Judgment’) (https://www.legal-tools.org/doc/1fc6ed/).

2 Ibid., paras. 731-32.

3 Ibid., para. 507.

% Jbid., para. 508. See also ICTR, Kayishema Trial Judgment, para. 117, supra note 23,;

ICTR, Prosecutor v. Rutaganda, Trial Chamber, Judgment, ICTR-96-3-T, 6 December
1999, para. 53 (https://www.legal-tools.org/doc/f0dbbb/); Musema Trial Judgment, para.
158, see supra note 23.
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Since the Genocide Convention had never been applied before the
setting up of the ad hoc Tribunals, the issue of whether conspiracy, in-
citement, attempt and complicity to commit genocide are forms of respon-
sibilities or crimes was not quite settled. Some states regard them as forms
of responsibility and some as crimes in their domestic jurisdictions. The
ICTR in the Nahimana et al. case points out that “conspiracy is an incho-
ate offence, and as such has a continuing nature that culminates in the

commission of the acts contemplated by the conspiracy”.*’

The next question is whether a court may convict for both genocide
and conspiracy to commit genocide. In the Trial Chamber of the ICTR,
the findings of this issue were not consistent. In the Musema case, the Tri-
al Chamber alleges the accused cannot be convicted of both genocide and
conspiracy to commit genocide on the basis of the same acts.?® In another
case, the Trial Chamber says that

distinct crimes may justify multiple convictions, provided
that each statutory provision that forms the basis for a con-
viction has a materially distinct element not contained in the
other. [...] The offence of conspiracy requires the existence
of an agreement, which is the defining element of the crime
of conspiracy. Accordingly, the Chamber considers that the
Accused can be held criminally responsible for both the act
of conspiracy and the substantive offence of genocide that is
the object of the conspiracy.”

The Appeals Chamber of the ICTR in the Gatete case concludes
that “a trial chamber is bound to enter convictions for all distinct crimes
which have been proven in order to fully reflect the criminality of the
convicted person”.*® The Appeals Chamber adds that

criminalising conspiracy to commit genocide, as an inchoate
crime, aims to prevent the commission of genocide. Howev-
er, the Appeals Chamber considers that another reason for
criminalising conspiracy to commit genocide is to punish the
collaboration of a group of individuals resolved to commit
genocide. [...] [T]he Appeals Chamber finds [...] that the in-

27 ICTR, Prosecutor v. Nahimana et al., Trial Chamber, Judgment, ICTR-96-11-T, 3 December
2003, para. 1044 (‘Nahimana Trial Judgment’) (https://www.legal-tools.org/doc/45b8b6/).

2 Musema Trial Judgment, supra note 26, para. 198.

»  Nahimana Trial Judgment, supra note 27, para. 1043.

3% ICTR, Prosecutor v. Jean-Baptiste Gatete, Appeals Chamber, Judgment, ICTR-00-61-A, 9
October 2012, para. 261.
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choate nature of the crime of conspiracy does not obviate the
need to enter a conviction for this crime when genocide has
also been committed by the accused, since the crime of gen-
ocide does not punish the agreement to commit genocide.”!

3.2.4. Crimes against Humanity

The Nuremberg and Tokyo Charters require acts of crimes against hu-
manity committed before or during the war, while the Statute of the ICTR
uses a different contextual formulation: “a widespread or systematic at-
tack against any civilian population on national, political, ethnic, racial or
religious grounds”. In their judicial practice, both Tribunals severed the
nexus to armed conflicts and discriminate intent for the crimes against
humanity, thus crimes against humanity become a sui generis crime in
international criminal law, which could occur in war or in peace time
without discriminate intent as a general requirement.

Unlike the Statute of the ICTR, the Statute of the ICTY follows the
IMT Charter, requiring the crimes against humanity be connected with the
armed conflicts.’> Along with the development of the jurisprudence of
international criminal law, nowadays, crimes against humanity do not re-
quire any linkage with armed conflicts. The Appeals Chamber interprets
Article 5 of the Statute as “imposing the additional jurisdictional require-
ment that crimes against humanity be committed in armed conflict, the
Security Council intended to limit the jurisdiction of the Tribunal to those
crimes which had some connection to armed conflict in the former Yugo-
slavia”.** The Appeals Chamber holds that “the existence of an armed
conflict is not a constitutive element of the definition of crimes against

humanity, but only a jurisdictional prerequisite”.**

It is submitted that the requirement of the linkage with armed con-
flict does not necessarily reflect the trend of the development of interna-

3T Ibid., para. 262.

32 Article 5 of the ICTY Statute states that the “[t]ribunal shall have the power to prosecute
persons responsible for the following crimes when committed in armed conflict, whether

international or internal in character, and directed against any civilian population”.

3 ICTY, Prosecutor v. Seselj, Decision on the Interlocutory Appeal Concerning Jurisdiction,

IT-03-67-AR72.1, 31 August 2004, para. 12 (https://www.legal-tools.org/doc/a64634/).
ICTY, Prosecutor v. §e§elj, Decision on Motion for Reconsideration of the “Decision on
the Interlocutory Appeal Concerning Jurisdiction”, IT-03-67-AR72.1, 15 June 2006, para.
21 (https://www.legal-tools.org/doc/d31d67/).
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tional law, but is only applicable to the ICTY jurisdiction. The same is
true for the ICTR Statute, which requires discriminate intent with regard
to crimes against humanity.*® The Appeals Chamber in the Akayesu case
holds explicitly that “Article 3 [...] does not require that all crimes against

humanity [...] be committed with a discriminatory intent”.*°

As for the contextual element of crimes against humanity, the Eng-
lish text of the ICTR Statute reads “widespread or systematic”, while the
French text “généralisée et systéematique”. When the two versions are not
consistent, the ICTR Trial Chamber looks into customary international
law and finds that customary international law requires that the “act can
be pzugt7 of a widespread or systematic attack and need not be a part of
both”.

3.2.5. Torture

Determining the status of torture has been one of the greatest jurispruden-
tial achievements of the ad hoc Tribunals. They have identified a general
prohibition of torture in international law that cannot be derogated from
by a treaty, national law or any other instruments. In the Furundzija case,
the Trial Chamber declares that “the prohibition of torture imposes upon
States obligations erga omnes, that is, obligations owed towards all the
other members of the international community, each of which then has
correlative right”.*® The crime of torture is now subject to universal juris-
diction and its jus cogens status under international law has been consoli-
dated.

The Convention against Torture and Other Cruel, Inhuman or De-
grading Treatment or Punishment (‘“Torture Convention’) requires the in-
dividual committing the crime of torture act in an official capacity, which
the ICTY eventually departs from. The Appeals Chamber in Kunarac
states that

35 Article 3 of the ICTR Statute states that the “[t]ribunal for Rwanda shall have the power to

prosecute persons responsible for the following crimes when committed as part of a wide-
spread or systematic attack against any civilian population on national, political, ethnic, ra-
cial or religious ground [...]”.

ICTR, Prosecutor v. Jean-Paul Akayesu, Appeals Chamber, Judgment, , ICTR-96-4-A, 1
June 2001, paras. 447—69 (https://www.legal-tools.org/doc/b8d7bd/).

Akayesu Trial Judgment, para. 579, see supra note 18.

3 ICTY, Prosecutor v. Anto FurundZzija, Trial Chamber, Judgment, IT-95-17/1-T, 10 De-
cember 1998, para. 151 (https://www.legal-tools.org/doc/e6081b/).
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[t]he definition of the crime of torture, as set out in the Tor-

ture Convention, may be considered to reflect customary in-

ternational law. The Torture Convention was addressed to

States and sought to regulate their conduct, and it is only for

that purpose and to that extent that the Torture Convention

deals with the acts of individuals acting in an official capaci-

ty. Consequently, the requirement set out by the Torture

Convention that the crime of torture be committed by an in-

dividual acting in an official capacity may be considered as a

limitation of the engagement of States; they need prosecute

acts of torture only when those acts are committed by “a

public official [...] or any other person acting in a non-

private capacity”.”’
However, in the later judicial practice, the Appeals Chamber does not fol-
low the definition of the Torture Convention nor the previous jurispru-
dence, but adopts the definition applicable to the specific situation in for-
mer Yugoslavia by concluding that

[t]he Trial Chamber in the present case was therefore right in

taking the position that the public official requirement is not

a requirement under customary international law in relation

to the criminal responsibility of an individual for torture out-

side of the framework of the Torture Convention.*

The Trial Chamber in Limaj et al. declares that “[u]nder customary

international law and the jurisprudence of the Tribunal it is not necessary
that the perpetrator has acted in an official capacity” and “this issue is

now settled by the Appeals Chamber”.*!

3.2.6. Rape

Both Tribunals have examined and considered the definition of rape as a
crime against humanity. The legal approach to sexual violence during
wartime had not been effectively developed before the creation of the two
Ad hoc Tribunals, considering that rape is one of the “grave breaches”
under the Geneva Conventions. The question therefore arose as to wheth-
er rape committed during an armed conflict should be distinguished from

3 Kunarac Appeal Judgment, para. 146, supra note 15.

40 Ibid., para. 148.

' ICTY, Prosecutor v. Limaj et al., Trial Chamber, Judgment, IT-03-66-T, 30 November
2005, para. 240 (‘Limaj Trial Judgment’) (https://www.legal-tools.org/doc/4e469a/).
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rape as an ordinary crime in domestic jurisdiction. In Kunarac, the Trial
Chamber criticises previous judgments for adopting too narrow a defini-
tion of rape. The previous judgments focus on the elements of coercion,
force or threat of force. The Kunarac Trial Chamber holds that the use or
threat of force is just one factor — among others — to indicate the absence
of consent on the part of the victim. In Akayesu the ICTR Trial Chamber
goes further, stating that rape can also constitute genocide if other re-
quirements are satisfied. Indeed, the decision by the Tribunals in recog-
nising that crimes of sexual violence can constitute war crimes, crimes
against humanity, and genocide when other elements of these crimes are
established has been hailed for recognising violence against women as a
means of warfare and for empowering many victims, including women
who are among thousands of the raped in the course of “ethnic cleans-

ing”.42

3.3. Development of the Modes of Liability

The modes of liability were not elaborated in detail in the Nuremberg or
the Tokyo Trials. The ICTY and ICTR have not only articulated the spe-
cific ingredients of each form of participation, for instance, the actus reus
and mens rea of each mode,* but also expanded meanings of the present
modes of liabilities on the basis of customary international law, as the
Statutes of the ad hoc Tribunals do not purport to be a detailed code
providing for every possible scenario and every solution thereto. The
Statutes only set out in somewhat general terms the jurisdictional frame-
work within which the Tribunals have been mandated to operate.

3.3.1. Joint Criminal Enterprise (‘JCE’)

In the situations of the former Yugoslavia and Rwanda, most of the
crimes under international criminal law are of a systematic, large-scale
and collective character. Without a certain degree of co-operation and co-
ordination of actions, it is virtually impossible to perpetrate atrocities such

42 Qrentlicher, 2010, p- 44, see supra note 20.

# According to Art. 7(1) of the ICTY Statute and Art. 6(1) of the ICTR Statute: “A person
who planned, instigated, ordered, committed or otherwise aided and abetted in the plan-
ning, preparation or execution of a crime referred to in [...] the present Statute, shall be in-
dividually responsible for the crime”.
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as genocide or crimes against humanity. The political and military leaders
were normally not at the crime scene when a particular crime was com-
mitted, but they are the masterminds behind the acts and use their subor-
dinates to do the ‘dirty work’.

The Tadi¢ Trial Chamber applies the JCE doctrine to deal with the
situation at hand. JCE is characterised by the existence of a common
criminal plan or purpose pursued by a plurality of persons, with all indi-
viduals contributing to the carrying out of crimes in execution of a com-
mon purpose. All participants are guilty regardless of the part they played.
In Tadi¢, the Appeals Chamber holds the view that

the notion of common design as a form of accomplice liabil-
ity is firmly established in customary international law and
in addition is upheld, albeit implicitly, in the Statute of the
International Tribunal. As for the objective and subjective
elements of the crime, the case law shows that the notion has
been applied to three distinct categories of cases. First, in
cases of co-perpetration, where all participants in the com-
mon design possess the same criminal intent to commit a
crime (and one or more of them actually perpetrate the
crime, with intent). Secondly, in the so-called “concentration
camp” cases, where the requisite mens rea comprises
knowledge of the nature of the system of ill-treatment and
intent to further the common design of ill-treatment. Such in-
tent may be proved either directly or as a matter of inference
from the nature of the accused’s authority within the camp or
organisational hierarchy. With regard to the third category of
cases, it is appropriate to apply the notion of “common pur-
pose” only where the following requirements concerning
mens rea are fulfilled: (i) the intention to take part in a joint
criminal enterprise and to further — individually and jointly —
the criminal purposes of that enterprise; and (ii) the foresee-
ability of the possible commission by other members of the
group of offences that do not constitute the object of the
common criminal purpose. Hence, the participants must have
had in mind the intent, for instance, to ill-treat prisoners of
war (even if such a plan arose extemporaneously) and one or
some members of the group must have actually killed them.
In order for responsibility for the deaths to be imputable to
the others, however, everyone in the group must have been
able to predict this result. It should be noted that more than
negligence is required. What is required is a state of mind in
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which a person, although he did not intend to bring about a

certain result, was aware that the actions of the group were

most likely to lead to that result but nevertheless willingly

took that risk. In other words, the so-called dolus eventualis

is required (also called “advertent recklessness” in some na-

tional legal systems).**
As for the application of the third form of JCE to the crimes requiring
specific intent, such as genocide and persecution under crimes against
humanity, there are still some different opinions among the judges of the
ICTY.®

JCE is not a crime itself, but a mode of liability. It is a form of
commission under Article 7(1) of the Statute.* JCE and conspiracy are
two related but different concepts. Whilst mere agreement is sufficient in
the case of conspiracy as a crime, the liability of a member of a JCE de-
pends on the commission of criminal acts in furtherance of that enterprise.

It is therefore clear that the concept of JCE has become a useful tool
in international criminal law, which allows for an attribution of criminal
responsibility for consequences of such group activities to the mastermind
behind the crime scene, especially for those high-level perpetrators that
use their subordinates for criminal aims.

3.3.2. Extension of Commission

According to the 7Tadi¢ Appeal Judgment, “committing” refers to a) “the
physical perpetration of a crime by the offender himself, or the culpable
omission of an act that was mandated by a rule of criminal law”; or b)
“participation in the realisation of a common design or purpose” (or par-
ticipation in a JCE)."’

The ICTR Appeals Chamber in the Gacumbitsi case expands the
definition of commission by stating that

4 Tadi¢ Appeal Judgment, para. 220, see supra note 10 (emphasis in original).

4 ICTY, Prosecutor v. Sainovi¢ et al., Appeals Chamber, Judgment, Partially Dissenting

Opinion and Declaration of Judge Liu, IT-05-87-A, 23 January 2014, pp. 744-52.

4 ICTY, Prosecutor v. Kvocka et al, Appeals Chamber Judgment, IT-98-30/1-A, 28 Febru-
ary 2005, para. 79 (‘Kvocka  Appeal Judgment’) (https://www.legal-
tools.org/doc/006011/).

47 Tadi¢ Appeal Judgment, para. 188, see supra note 10.
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[i]n the context of genocide, however, “direct and physical
perpetration” need not mean physical killing; other acts can
constitute direct participation in the actus reus of the crime.
Here, the accused was physically present at the scene of the
Nyarubuye Parish massacre, which he “directed” and
“played a leading role in conducting and, especially, super-
vising”. It was he who personally directed the Tutsi and Hu-
tu refugees to separate — and that action, which is not ade-
quately described by any other mode of Article 6(1) liability,
was as much an integral part of the genocide as were the kill-
ings which it enabled.*®

Some of the judges of the ICTR Appeals Chamber raise doubts
about the extended form of commission, since it is far beyond the juris-
prudence of the Tribunals and customary law and it is very easy to get
confused with the modes of liability of JCE and co-perpetratorship which
is rejected by the Appeals Chamber in the Staki¢ case.*

3.3.3. Aiding and Abetting

Aiding and abetting is a form of liability in most jurisdictions in the
world. As opposed to the commission of a crime, aiding and abetting is a
form of accessory liability.”® According to the jurisprudence of the ICTY,
“‘[a]iding and abetting’ has been defined as the act of rendering practical
assistance, encouragement or moral support, which has a substantial effect

on the perpetration of a certain crime”.”’

On 27 February 2013 the Appeals Chamber of the ICTY rendered
its judgment on the Perisic case, reversing the Trial Chamber’s conviction
of aiding and abetting all the crimes charged by the prosecution. This re-

8 ICTR, Prosecutor v. Sylvestre Gacumbitsi, Appeals Chamber, Judgment, ICTR-2001-64-
A, 7 July 2006, para. 60 (https://www.legal-tools.org/doc/aa51a3/).

¥ ICTY, Prosecutor v. Milomir Stakic, Appeals Chamber, Judgment, IT-97-24-A, 22 March
2006 (https://www.legal-tools.org/doc/09f751/). See also ICTR, Prosecutor v. Gacumbitsi,
Appeals Chamber, Judgment, Partially Dissenting Opinion of Judge Guney, ICTR-2001-
64-A, 7 July 2006; ICTR, Prosecutor v. Munyakazi, Appeals Chamber Judgment, Separate
Opinion of Judge Liu, ICTR-97-36A-A, 28 September 2001; and ICTR, Prosecutor v.
Seromba, Appeals Chamber, Judgment, Dissenting Opinion of Judge Liu, ICTR-2001-66-
A, 12 March 2008.

ICTY, Prosecutor v. Dusko Tadié¢ et al., Trial Chamber, Judgment, 1T-94-1-T, 7 May
1997, para. 666 (https://www.legal-tools.org/doc/0a90ae/).

Kunarac Appeal Judgment, para. 516, supra notel5.
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versal is predicated on the finding that the Trial Chamber errs in holding
that specific direction is not a required element of the actus reus of aiding
and abetting liability.*?

The specific direction requirement as an element of the actus reus
of aiding and abetting liability was first mentioned in the Tadi¢ Appeal
Judgment rendered in 1999, which described the actus reus of criminal
liability for aiding and abetting as follows:

The aider and abettor carries out acts specifically directed to
assist, encourage or lend moral support to the perpetration of
a certain specific crime (murder, extermination, rape, torture,
wanton destruction of civilian property, etc), and this support
has a substantial effect upon the perpetration of the crime.”

It is submitted that the 7Tadi¢ Appeal Judgment does not intend to give a
thorough definition of aiding and abetting. The inclusion of the specific
direction element in the actus reus of aiding and abetting is only there to
distinguish this mode of liability with the JCE. It has no independent
meaning and it is a part of the substantial effect requirement.

In the Mrksi¢ and Sljivancanin case, the Appeals Chamber clarifies
“that ‘specific direction’ is not an essential ingredient of the actus reus of
aiding and abetting”.** In the Blagojevi¢ case, the Appeals Chamber holds
that

specific direction has not always been included as an ele-
ment of the actus reus of aiding and abetting [...] such a
finding [of specific direction] will often be implicit in the
finding that the accused has provided practical assistance to
the principal perpetrator which had a substantial effect on the
commission of the crime.>

This decision is upheld by the Appeals Chamber in Lukic¢ and Luki¢.*®

2 ICTY, Prosecutor v. Momcilo Perisi¢, Appeals Chamber, Judgment, IT-04-81-A, 28 Feb-
ruary 2013, paras. 25-36 (https://www.legal-tools.org/doc/f006ba/).

Tadi¢ Appeal Judgment, para. 229, see supra note 10.

% ICTY, Prosecutor v. Mrksi¢ et al., Appeals Chamber, Judgment, 1T-95-13/1-A, 5 May
2009, para. 159 (https://www.legal-tools.org/doc/40bc41/).

ICTY, Prosecutor v. Vidoje Blagojevié et al., Appeals Chamber, Judgment, IT-02-60-A, 9
May 2007, para. 189 (https://www.legal-tools.org/doc/c32768/).

% ICTY, Prosecutor v. Luki¢ and Luki¢, Appeals Chamber Judgment, IT-98-32/1-A, 4 De-
cember 2012, para. 424 (https://www.legal-tools.org/doc/da785¢/).
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On 23 January 2014 the Appeals Chamber rendered its judgment on
Sainovi¢ case, pointing out that

the interpretation given in the Perisi¢c Appeal Judgement
would appear to be at odds not only with a plain reading of
the Mrksi¢ and Sljivancanin Appeal Judgement, which states
that specific direction is not an “essential ingredient” of aid-
ing and abetting liability, but also with the Luki¢ and Lukié
Appeals Judgment, which confirmed this holding. [...]
[W]hen interpreting a particular judgement, primary consid-
eration should be given to positions expressly taken and
clearly set out in the judgement concerned. It is not clear that
this approach was adopted in the Perisi¢ Appeal Judgement
with respect to the issue of specific direction as expressed in
the Mrksi¢ and Sljivancanin and Luki¢ and Luki¢ Appeal
Judgements. It would thus be more appropriate to conclude
that the Mrksi¢ and Sljivancanin Appeal Judgement and the
Luki¢ and Luki¢ Appeal Judgment, on one hand, and the
Perisi¢c Appeal Judgment, on the other hand, diverge on the
issue of specific direction.”’

Where it is faced with previous decisions that are conflicting, the
Appeals Chamber is obliged to determine which decision it will follow, or
whether to depart from both decisions for cogent reasons in the interests
of justice. Mindful of its duty to act in the interests of legal certainty and
predictability while ensuring that justice is done in all cases, the Appeals
Chamber considers the jurisprudence of the ICTY and the ICTR as well
as customary international law to ascertain where the law stands on the
issue of specific direction.

After in-depth analysis and careful consideration, the Appeals
Chamber confirmed that

the Mrksi¢ and Sljivancanin and Luki¢ and Luki¢ Appeal
Judgements stated the prevailing law in holding that “‘spe-
cific direction’ is not an essential ingredient of the actus reus
of aiding and abetting”, accurately reflecting customary in-
ternational law and the legal standard that has been constant-
ly and consistently applied in determining aiding and abet-
ting liability. Consequently, the Appeals Chamber, [...] une-

quivocally rejects the approach adopted in the Perisi¢ Ap-

ST ICTY, Prosecutor v. Sainovié et al., Appeals Chamber, Judgment, IT-05-87-A, 23 January
2014, para. 1621 (https://www.legal-tools.org/doc/81ac8c/).
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peal Judgement as it is in direct and material conflict with

the prevailing jurisprudence on the actus reus of aiding and

abettin% liability and with customary international law in this
8

regard.

3.3.4. Command Responsibility

The Tribunals have applied the modern doctrine of criminal responsibility
of superiors — the so-called command responsibility. It has clarified that a
de jure superior—subordinate relationship is not necessarily required for
criminal responsibility. In the same vein, the Tribunals have removed un-
certainty about the level of knowledge to be expected from a superior
whose subordinates were about to commit crimes or have actually com-
mitted crimes.

The nature of command responsibility was not clear during the
post-Second World War trials of Nazi and Japanese military and civilian
officials. In the Yamashita case in 1945, the US Military Commission in
Manila pointed out that

while commander of armed forces of Japan at war with the
United States of America and its allies, [he] unlawfully dis-
regarded and failed to discharge his duty as commander to
control the operations of the members of his command, per-
mitting them to commit brutal atrocities and other high
crimes against people of the United Sates and of its allies
and dependencies, particularly the Philippines; and he [...]
thereby violated the laws of war.>

It appears that the Commission adopts the principle of objective liability
for command responsibility since it does not require the commander to
have effective control over his subordinates when they committed the
crimes nor does it pay enough heed to the commander’s knowledge of the
crimes. The commander shares the criminal responsibilities with his sub-
ordinates who committed the crimes.

The first and most comprehensive judgment on the doctrine of su-
perior responsibility at the ICTY is the Celebic¢i Trial Judgment, which
makes an invaluable contribution to the development of the doctrine. The

8 Ibid., para. 1650.

% Supreme Court of the United States, Yamashita v. Styer, Judgment, 4 February 1946, 317

US. 1.
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Trial Chamber identifies three elements of superior responsibility pursu-
ant to Article 7(3):

i. The existence of a superior-subordinate relationship;

ii. The superior knew or had reason to know that the crimi-
nal act was about to be or had been committed; and

iii. The superior failed to take necessary and reasonable
measures to prevent the criminal act or punish the perpe-
trator thereof.*’

The judgment further points out that

in order for the principle of superior responsibility to be ap-
plicable, it is necessary that the superior have effective con-
trol over the persons committing the underlying violations of
international humanitarian law, in the sense of having the
material ability to prevent and punish the commission of
these offences.”’

The Aleksovski Trial Chamber makes a distinction between individ-
ual responsibility under Articles 7(1) and 7(3) of the ICTY Statute by stat-
ing that the

doctrine of superior responsibility makes a superior respon-
sible not for his acts sanctioned by Article 7(1) of the Statute
but for his failure to act. A superior is held responsible for
the acts of his subordinates if he did not prevent the perpetra-
tion of the crimes of his subordinates or punish them for the
crimes.*

According to the conclusion of the Trial Chamber in Halilovié, this
responsibility is sui generis, distinct from other modes of participation of
the crimes, namely planning, instigating, ordering, aiding and abetting or
commission.”” In light of this principle, the accused is individually crimi-

% 1CTY, Prosecutorvv. Delali¢ et al., Trial Chamber, Judgment, IT-96-21-T, 16 November
1998, para. 346 (‘Celebi¢i Trial Judgment’) (https://www.legal-tools.org/doc/6b4a33/).

' Ibid., para. 378.

2 ICTY, Prosecutor v. Zlatko Aleksovski, Trial Chamber, Judgment, 1T-95-14/1-T, 25 June
1999, para. 67 (https://www.legal-tools.org/doc/52d982/).

8 ICTY, Prosecutor v. Sefer Halilovié, Trial Chamber, Judgment, IT-01-48-T, 16 November
2005, para. 42 (https://www.legal-tools.org/doc/abda04/). See also ICTY, Prosecutor v.
Dragan Obrenovié, Trial Chamber, Judgment, IT-02-60/2-S, 10 December 2003, para. 100
(https://www.legal-tools.org/doc/316409/):

[w]hen a commander fails to ensure compliance with the principles of
international humanitarian law such that he fails to prevent or punish
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nally responsible for his failure to carry out his duty as a superior to exer-
cise control and he is not charged with the crimes of his subordinates.**
Therefore, a causal link “has not traditionally been postulated as a condi-
tio sine qua non for the imposition of criminal responsibility on superiors
for their failure to prevent or punish offences committed by their subordi-

nates”.%

There is only one legal issue on command responsibility which has
not been fully settled, that is the successor commander’s responsibility.
The Appeals Chamber in HadZihasanovi¢ concludes that a commander
should not be held criminally responsible for his subordinates’ actions
before his assumption of office, as it does not meet the effective control
test established in Celebici.*® However, some of the judges are of a differ-
ent opinion. They believe that such concurrence should be between the
time at which the commander exercises effective control over the perpe-
trator and the time at which the commander fails to prevent or punish his
subordinates.®” Therefore the successor commander should be held re-
sponsible if he failed to punish his subordinates who committed the crime
before he took the office.

3.4. Enrichment of the International Criminal
Procedural Law

3.4.1. Drafting and Amendments of the Rules of Procedure
and Evidence

Unlike other international criminal Tribunals, the Rules of Procedure and
Evidence (‘RPE’) of the two ad hoc Tribunals were drafted by the judges

his subordinates for the commission of crimes that he knew or had rea-
son to know about, he will be held liable pursuant to Article 7(3).
When a commander orders his subordinates to commit a crime within
the jurisprudence of the Tribunal, he will be held liable pursuant to Ar-
ticle 7(1) of the Statute.
% ICTY, Prosecutor v. Milorad Krnojelac, Appeals Chamber, Judgment, 1T-97-25-A, 17
September 2003, para. 171 (https://www.legal-tools.org/doc/46d2e5/).

Celebici Trial Judgment, supra note 60, para. 398.

8 ICTY, Prosecutor v. Enver Hadzihasanovié, Appeals Chamber, Judgment, IT-01-47-A, 22
April 2008, paras. 18—22 (https://www.legal-tools.org/doc/2705b3/).

7 ICTY, Prosecutor v. Orié, Appeals Chamber, Judgment, IT-03-68-A, 3 July 2008, Sepa-

rate and Partially Dissenting Opinion of Judge Schomburg, pp. 86—99; Partially Dissenting

Opinion and Declaration of Judge Liu, pp. 73—83.
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themselves. Although Articles 18 to 29 of the ICTY Statute deal with pro-
cedural issues, they only provide a framework for the court and are not
fully operational. The Security Council is not a legislative body, so the
drafting of the detailed Rules of Procedure and Evidence was left to the
judges of the Tribunals, while the RPE of the ICC was adopted and
amended by the Assembly of the State Parties with a two-thirds majori-
ty.%® The Tribunals established a Rules Committee comprising judges,
prosecutors, defence counsel and registrar to screen the proposals for the
inclusion and amendments of the RPE. If consensus is reached in the
Committee, the proposal will be submitted to the plenary meeting of the
Tribunal for further discussion and adoption. A new rule or proposals for
amendment is adopted if no less than 10 permanent judges agree in the
plenary meeting or unanimously approve the measures put forward by the
Rules Committee.”” This method ensures that views from all parties are
taken into consideration and the rules could be amended and changed ac-
cording to the latest developments. There are a few principles that the
amendment of the RPE should comply with. First, the rules should be
functioning within the framework of the Statute. Second, the right of the
accused should be protected according to the relevant international human
rights conventions, especially Article 14 of the International Covenant on
Civil and Political Rights (‘ICCPR’). Finally, it must guarantee the trial
proceedings are conducted in a fair and expeditious manner.

3.4.2. Protection of the Right of the Accused

The ICTY and ICTR have created a unique and independent system of
law of procedure and evidence, comprising of elements from adversarial
and inquisitorial traditions, which sets a good example for the harmonisa-
tion and unification of criminal procedural law for all the states in the
world. As Meron pointed out:

the path that the judges of the ICTY have blazed in the area

of international criminal procedure will have just as much in-

fluence on future international criminal prosecutions as the

8 Rules of Procedure and Evidence of the ICC, ICC-ASP/1/3, Rule 52.
% Rules of Procedure and Evidence of the ICTY, IT/32/Rev. 49, Rule 6.
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substantive doctrines of criminal law that the ICTY enunci-
ates in its decisions and judgments.”

At the early phase of the Tribunals, judges may have been more in-
clined to follow common law principles either because of their individual
legal backgrounds or because an adversarial common law procedure was
regarded as more appropriate for an international court, following the
precedence of Nuremberg and Tokyo Trials. The RPE adopted more ele-
ments of the common law adversarial legal system than of civil law in-
quisitorial practice at the first. In court, the parties play an active role in
developing their cases, collecting and presenting evidence, making sub-
missions and examining witnesses, while the judges play a neutral role as
mere arbiters of proceedings. In order to achieve fairness and expedi-
tiousness of trials, judges of the ICTY and ICTR make use of the concept
of pre-trial judge from civil law system, who is tasked with the prepara-
tion of the case, for instance, co-ordinating communications between the
parties, convening status conferences, ordering the parties to meet to dis-
cuss issues related to the preparation, recording the points of differences
and agreements, and compiling a list of witnesses agreed by both side to
be called during the proceedings. The function of the pre-trial judge en-
sures that the preparation of the trial will continue without undue delay.
The situation is also true during the preparatory stage of the appeals pro-
cess. Article 20 of the Statute of the ICTY states that

[t]he Trial Chamber shall ensure that a trial is fair and expe-
ditious and that proceedings are conducted in accordance
with the rules of procedure and evidence, with full respect
for the rights of the accused and due regard for the protection
of victims and witnesses,71

Article 21 specifically lays down the right of the accused.”

The ICCPR had never been applied in an international criminal tri-
bunal since its adoption. The two ad hoc Tribunals are the first to apply
the human rights principles and guarantees embodied in the ICCPR. As
for the presumption of innocence, on many occasions, the Appeals Cham-
ber points out that the accused enjoys the presumption of innocence and
the prosecution bears the burden of proof to establish guilt beyond rea-

" Theodor Meron, “Procedural Evolution in the ICTY”, in Journal of International Criminal

Justice, 2004, vol. 2, no. 2, p. 520.
"I ICTY Statute, Art. 20.
2 Ibid., Art. 21.
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sonable doubt. The accused’s decision to testify, failure to dispute that
crimes occurred, rely on the alibi defence or consider mitigating factors
agreed to in plea agreement do not alter the burden of proof. The ac-
cused’s rights to remain silent and right against self-incrimination are also
guaranteed. There is an absolute prohibition against consideration of si-
lence in the determination of guilt or innocence and addressing sentencing
as part of closing does not violate the right against self-incrimination. The
accused has the right to a fair and public trial and enjoys the same right as
the prosecution in trial proceedings. According to the Appeals Chamber,

[t]he principle of equality of arms falls within the guarantee

of a fair trial provided by the Statute, and has been described

as obligating a judicial body to ensure that neither party is

put at a disadvantage when presenting its case.”

3.4.3. Disclosure

The RPE of the two ad hoc Tribunals imposes disclosure obligation on
the prosecution. Within 30 days of the initial appearance of the accused,
copies of the supporting materials accompanying the indictment and all
prior statements obtained by the Prosecutor from the accused shall be
made available to the accused. Within the time limit prescribed by the
Trial Chamber, copies of the statements of all witnesses whom the Prose-
cutor intends to call to testify at trials and all the other materials related to
the trial shall be disclosed to the accused.”® The Prosecutor has the special
obligation to disclose to the accused any material which may suggest the
innocence or mitigate the guilt of the accused. Indeed this is regarded by
the Appeals Chamber as “essential for the conduct of fair trials before the
Tribunal”.”

The accused has the right to self-representation or to be represented
by his lawyer. The ICTY Appeals Chamber points out that

[b]oth the Trial Chamber and the Prosecutor recognize that
defendants have a presumptive right to represent themselves
before the Tribunal. It is not hard to see why. Article 21 of
the ICTY Statute, which tracks Article 14 of the Internation-

" ICTY, Prosecutor v. Kordi¢ et al., Appeals Chamber, Judgment, IT-95-14/2-A, 17 De-
cember 2004, para. 175 (https://www.legal-tools.org/doc/738211/).

" RPE of the ICTY, Rule 66, supra note 69.

5 Krsti¢ Appeal Judgment, para. 211, supra note 19.
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al Convention on Civil and Political Rights, recognizes that a
defendant is entitled to a basic set of “minimum guarantees,
in full equality,” including the right “to defend himself in
person or through legal assistance of his own choosing.”
This is a straightforward proposition: given the text’s binary
opposition between representation “through legal assistance”
and representation “in person,” the Appeals Chamber sees no
reasonable way to interpret Article 21 except as a guarantee
of the right to self-representation. Nor should this right be
taken lightly. The drafters of the Statute clearly viewed the
right to self-representation as an indispensable cornerstone
of justice, placing it on a structural par with defendants’ right
to remain silent, to confront the witnesses against them, to a
speedy trial, and even to demand a court-appointed attorney
if they cannot afford one themselves.”®

3.4.4. Right of Appeal

The Charters of the Nuremberg and Tokyo Tribunals have no provisions
on appeal, though the IMTFE Charter allows the convicted to file a peti-
tion to the Supreme Commander of the Allied Powers in the Far East to
review his case.”’ The right of appeal is now generally recognised as a
fundamental human right in criminal proceedings, owning to the devel-
opment of human rights law after the Second World War.”® The two ad
hoc Tribunals have kept abreast with the trend of international human
rights law. The Appeals Chamber in the Tadi¢ case holds that despite
Rule 77 does not mention the right to appeal from a conviction by the
Appeals Chamber for contempt, the Rules of the Tribunal must be inter-
preted in conformity with the Tribunal’s Statute, which requires respect of
the “‘internationally recognized standards regarding the rights of the ac-

7 ITCY, Prosecutor v. Slobodan Milosevi¢, Appeals Chamber, Decision on Interlocutory

Appeal of the Trial Chamber’s Decision on the Assignment of Defence Counsel, IT-02-54-
AR73.7, 1 November 2004, para. 11 (https://www.legal-tools.org/doc/b62746/).
Article 17 of the International Military Tribunal for the Far East Charter, 19 January 1946,
provides: “A sentence will be carried out in accordance with the order of the Supreme
Commander for the Allied Powers, who may at any time reduce or otherwise alter the sen-
tence, except to increase its severity” (https://www.legal-tools.org/doc/a3c41c/).

77

8 Article 14(5) of the International Convention on Civil and Political Rights states: “Every-

one convicted of a crime shall have the right to his conviction and sentence being reviewed
by a higher tribunal according to law”.
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cused’ including Article 14 of the International Covenant on Civil and
Political Rights”.”

Although the Statutes of the two ad hoc Tribunals do not mention
the right of interlocutory appeal, the RPE provides two channels for inter-
locutory appeal if an immediate resolution by the Appeals Chamber may
materially advance the proceeding. One is in the case of motion challeng-
ing jurisdiction, where the accused has an automatic right to appeal. The
other scenario requires certification granted by the Trial Chamber in order
to prevent frivolous motions or an abuse of process.*’

The two ad hoc Tribunals have also articulated the specific stand-
ards for appeal in their judicial practice. The Appeals Chamber emphasis-
es that an appeal is not an opportunity for the parties to reargue their cases
— it does not involve a trial de novo.®' The Appeals Chamber in Kvocka et
al. states that “[o]n appeal, the Parties must limit their arguments to legal
errors, which invalidate the decision of the Trial Chamber and to factual
errors, which occasion a miscarriage of justice within the scope of Article
25 of the Statute”.®? As for the error of facts,

[t]he Appeals Chamber will determine whether no reasona-

ble trier of fact could have reached the conclusion of guilt

beyond reasonable doubt. If a reasonable trier of fact could

have reached such a conclusion, then the Appeals Chamber

will affirm the finding of guilt.*
As for the error of law, “[t]he Appeals Chamber will apply the correct
legal standard to the evidence contained in the trial record, and will de-
termine whether it is itself convinced beyond reasonable doubt as to the

finding of guilt”.*

The two ad hoc Tribunals also set up a review procedure for any
new facts discovered after the delivery of the final judgment. If a new fact

" ICTY, Prosecutor v. Tadi¢, Appeals Chamber, Appeal Judgment on Allegations of Con-

tempt against Prior Counsel, Milan Vujin, IT-94-1-A-AR77, 27 February 2001, p. 3
(https://www.legal-tools.org/doc/3bce6b/).

80 RPE of the ICTY, Rule 72(B), see supra note 69.

81 ICTY, Prosecutor v. Kupreskié et al., Appeals Chamber, Judgment, IT-95-16-A, 23 Octo-

ber 2001, para. 22 (https://www.legal-tools.org/doc/c6a5d1/).

Kvocka Appeal Judgment, para. 14, see supra note 46.

8 ICTY, Prosecutor v. Tihomiar Blaskié, Appeals Chamber, Judgment, IT-95-14-A, 29 July
2004, para. 24 (https://www.legal-tools.org/doc/88d8e6/).

¥ Ibid.
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is discovered and was not known to the moving party at the time of pro-
ceedings and could not have been discovered through the exercise of due
diligence, the parties may file a motion for review of the judgment. For
the defence, there is no time limit for filing the motion; while for the
prosecution, there is a one-year time limit.*> The Tribunals’ practice can
therefore be considered as an edifying example for the future.

3.4.5. Victim Involvement

By holding individuals responsible for the crimes committed in the former
Yugoslavia and Rwanda, the Tribunals ensure that the victims can see
those responsible for their sufferings convicted by an international crimi-
nal court and sent to prison.

The Tribunals have established, developed and maintained effective
victims and witnesses programmes, as witnesses and victims play a cru-
cial role in the proceedings at the Tribunals. By testifying at the Tribu-
nals, they contribute to the process of establishing the truth. The Tribu-
nals’ proceedings provide these victims and witnesses with the opportuni-
ty to be heard and to speak about their sufferings. To date, over 100,000
witnesses have taken the opportunity to tell their stories while testifying
before the ICTY. Through this, they have contributed to the creation of an
extensive historical record of violations of international humanitarian law.
As the work of the ad hoc Tribunals progresses, important historical ac-
counts of the conflicts in the former Yugoslavia in the 1990s and the 1994
Rwanda genocide have emerged. Facts once subject to dispute have been
established beyond reasonable doubt and are recorded for posterity in the
judgments. The Tribunals have created a judicial database providing ac-
cess to a vast amount of jurisprudence in international procedural and
criminal law.

3.5. Evidence

One of the functions of the rules of evidence is to limit the admissibility
of certain types of materials into evidence. The common law system has
very strict rules for the admission of evidence — given that the criminal
trials are mostly conducted with a jury — while the civil law system has

8 RPE of the ICTY, Rule 119, see supra note 69; Rules of Procedure and Evidence of the
ICTR, 13 May 2015, Rule 120.
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more flexible rules as the trial is conducted by professional judges. One of
the differences between the two legal systems with regards to the rules of
evidence lies in how big the door shall be open for the evidence to come
in.

In the early days of the Tribunals, following the precedence of Nu-
remberg and Tokyo Trials, judges may have been more inclined to follow
common law principles. The cases before the ICTY and ICTR are very
complex and difficult compared to domestic ones. In only one case, hun-
dreds of witnesses may be called to prove what had happened many years
ago and to testify about the authenticity of a document. Thousands of
documents may be admitted into evidence. As a result, a trial is very time-
consuming and may even last for a few years.

In the practice of the two ad hoc Tribunals, it is not difficult to see
the change from the strict common law rule of evidence to civil law prac-
tice. As Judge McDonald puts it:

The International Tribunal has ten rules of evidence which
are designed only to provide a framework for the conduct of
the proceedings. Certainly our Rules could not anticipate
every trial procedure that litigants from a variety of countries
may expect to utilize and the International Tribunal did not
establish hyper-technical detailed rules typical of a jury sys-
tem to cover every such possibility. In civil law systems
technical rules are not available, and all evidence that aids in
the search of the truth is allowed. Our Rules provide the
Judges with the power to review all relevant evidence, and
when necessary, to make further rulings to aid in the adjudi-
cation before the Trial Chamber. Because of the absence of
specific rules, the Trial Chamber has made rulings which it
considers would best facilitate the process.*

In order to reach the aim of fairness and expeditiousness of trials,
the ad hoc Tribunals began to have more elements of civil law system,
especially in the admission of evidence. First, the RPE gives judges the
power to freely assess the evidence and the emphasis is shifted from the
admission of evidence to the weight to put in each piece of evidence. The
Trial Chamber in Limaj et al. states:

8 ICTY, Prosecutor v. Dusko Tadi¢, Case No. IT-94-1-T, Separate and Dissenting Opinion

of Judge McDonald, Decision on Prosecution Motion for Production of Defence Witness
Statements, 27 November 1996, para. 34 (https://www.legal-tools.org/doc/c6bb3e/).
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The Chamber has been required to weigh and evaluate the

evidence presented by all parties. It would emphasise that the

mere admission of evidence in the course of the trial has no

bearing on the weight which the Chamber subsequently at-

taches to it."’
Second, the RPE set up three criteria for the admission of evidence, which
are relevance, reliability and probative value. If the three criteria are ful-
filled, any materials tendered by the parties during the proceedings will be
admitted, even the hearsay evidence. Third, generally speaking, the rule
divides the evidence into two major categories: essential evidence which
goes to the acts and conducts of the accused; contextual evidence which
goes to the context where a crime occurred. For the essential evidence, the
common law principles of orality and immediacy are applied, while for
the contextual evidence, written statements could be admitted in lieu of
oral testimony.

Since 2000 Rule 92 has been amended several times to extend the
power of the judges and to facilitate the trial proceedings. The Trial
Chamber has the power to request evidence and summon witnesses to tes-
tify, functions which are clearly inquisitorial in character. Rule 92bis al-
lows the admission of evidence in written form in lieu of oral testimony as
long as the evidence does not concern the actual conducts of the accused.
The Rule lists six examples of situations in which a written statement or
transcript could be admitted into evidence: A. the evidence is of a cumula-
tive nature, in that other witnesses will give or have given oral testimony
of similar facts; B. the evidence relates to relevant historical, political or
military background; C. the evidence consists of a general or statistical
information on the ethnic composition of the population; D. the evidence
concerns the impact of crimes upon victims; E. the evidence relates to is-
sues of the character of the accused; or F. the evidence relates to factors to
be taken into account in determining sentence.®® Rule 92fer may relieve
the prosecution from direct examination of the witnesses by admitting the
witnesses’ written statements subject to the right of cross-examination by
the defence.® The Trial Chamber also has the power to admit the written
statements of persons unavailable owing to various reasons.”

8 Limaj Trial Judgment, para. 12, see supra note 41.

8 RPE of the ICTY, Rule 92bis, see supra note 69.
8 Ibid., Rule 92ter.
% Ibid., Rule 92quater.
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It is submitted that while the procedural rules of the ad hoc Tribu-
nals are still adversarial in nature, the evidence rules have adopted more
elements of inquisitorial traditions. It is a stand alone system comprising
the advantages of major legal systems in the world. As has been stated:

The International Tribunal is, in fact, a sui generis institution
with its own rules of procedure which do not merely consti-
tute a transposition of national legal systems. The same holds
for the conduct of the trial which, contrary to the Defence
arguments, is not similar to an adversarial trial, but is mov-
ing towards a more hybrid system.”’

3.6. Outreach Programmes

To support the process of reconciliation and the re-establishment of the
rule of law in the former Yugoslavia and Rwanda, both the ICTY and
ICTR have played a pioneering role in international law and paved the
way for a number of other initiatives. In October 1999, Judge McDonald
— the then President of the Tribunal, launched the ICTY Outreach Pro-
gramme, when it was time for action to be taken to bridge the mistrust and
misunderstanding between the Tribunal in The Hague and the communi-
ties it was serving. This is seen by many as a milestone in the develop-
ment of the ICTY’s practice and innovation in international judicial sys-
tem. To fulfil its mandate of contributing to peace and security in the re-
gion, the Tribunal recognised its role in the process of dealing with the
past in the former Yugoslavia and the importance of post-conflict
measures.

The Tribunals realised that sustainable rule of law could not be im-
posed. It must come from the inside. The products of the ad hoc Tribunals
should truly belong to the audiences in the regions, so as to ensure the lo-
cal understanding of the work done by these tribunals in the interest of
assisting the re-establishment of the rule of law following the conflicts.
One key initiative which helped with this process was the Bridging the
Gap initiative introduced by the ICTY Outreach Programme in 2004-5.
As the name implies, the initiative aims to bridge the informational gap
between the Tribunal and local communities in Bosnia. Under this initia-
tive, once the trial proceedings are completed, ICTY staff will travel to

%l ICTY Press Release, “Blaski¢ case: Defence objection to the admission of hearsay is re-

jected”, 23 January 1998.
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the town where the adjudicated crimes occurred and meet with local citi-
zens and officials to explain the procedure followed in investigating the
crimes and the outcome that the Tribunal reached. This initiative has been
employed in Prijedor, Srebrenica and other relevant towns.’?

The two ad hoc Tribunals are actively involved in training legal
professionals from the former Yugoslavia and Rwanda to enable them to
deal with war crimes cases in domestic trials and assist them in enforcing
international legal standards in their own systems. Domestic judges, law-
yers and other professionals in the former Yugoslavia and Rwanda have
benefited from their participation in various training programmes and
study visits. The Tribunals also sent legal experts to judiciaries in the re-
gions to help with the establishment of specialised organs for war crimes
investigation and adjudication, and to increase the capacity of local courts
to adjudicate on war crimes cases and to facilitate the implementation of
international standards and best developed practices at the local level.

In the case of the ICTY, following Security Council resolution 1534
of 26 March 2004,” the positive developments in the judiciaries in the
region have allowed the ICTY to refer some cases back to national courts
in Bosnia and Herzegovina, Croatia and Serbia and facilitated the transfer
of investigative materials collected by the ICTY Office of the Prosecutor
to prosecutorial authorities in the region for review and further investiga-
tion. The referral of cases to domestic jurisdictions has proved and
strengthened the capacity of national court systems to adjudicate on seri-
ous violations of international humanitarian law. By transferring eviden-
tiary materials and making electronic databases and archives available to
national institutions, the Tribunals have ensured the effective transition
from international courts to domestic judiciaries.

Every year, through a variety of activities such as visits to the prem-
ises, thousands of people — among them students, lawyers, prosecutors
and judges — come into direct contact with the ad hoc Tribunals. For in-
stance, in 2013 over 6,000 young people from across the world came to
the ICTY to observe the ongoing cases and to speak to the staff and judg-
es.” The Outreach Programme focuses on engaging with communities in

2 Devitt, “Justice and Peace”, see supra note 21.

9 United Nations Security Council resolution 1534, 26 March 2004, UN doc. S/RES/1534
(2004).
% ICTY Outreach Programme, Annual Report 2013, The Hague, 2014, p. 11.
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the region, since the success of the Tribunal’s legacy in the fight against
impunity and efforts to deal with the past will be determined by the local
communities themselves. It does so by helping the relevant national judi-
ciaries with capacity building and working with the younger generation,
grassroots communities and the media.

The ICTY and ICTR also share their expertise with other interna-
tional courts. The Special Court for Sierra Leone, the Extraordinary
Chambers in the Courts of Cambodia and the Special Tribunal for Leba-
non have already considered and adopted elements of the ICTY and ICTR
Statutes, Rules and jurisprudence as they continue to develop the interna-
tional criminal law. The Statute of the Iraq Special Tribunal contains a
provision allowing it to resort to the relevant decisions of international
tribunals as a persuasive authority for its own decisions. The ad hoc Tri-
bunals’ work provides important precedents for the ICC and various na-
tional jurisdictions. They have made an essential contribution to interna-
tional peace and justice in the twenty-first century and beyond.

3.7. Some Justified Criticisms?

The work of the ad hoc Tribunals has been criticised in some circles for
being “too costly, too inefficient and too ineffective”.”” These criticisms
mainly arise from the fact that both Tribunals are distant from the local
populations and the time and length of trials. The fact that the ICTY and
the ICTR are removed from the local populations means that victims and
families are denied access to the work of the Tribunals. However, as illus-
trated above, the Outreach Programme introduced by the ICTY has gone a
long way in overcoming this difficulty, although it is accepted that the
ICTR must do more in overcoming “a perception that the Tribunal is inef-

fective and ignorant of the needs of the Rwandan people”.”®

With regard to the criticism that the length of trial proceedings in
the Tribunals has caused widespread frustration, it must be pointed out
that the ad hoc Tribunals are “hardly unique in taking a long time to in-
vestigate and prosecute war criminals”.”” Furthermore, the ad hoc Tribu-
nals’ work relies on assistance and co-operation from the international

% Ralph Zacklin, “The Failings of Ad Hoc International Tribunals”, in Journal of Interna-

tional Criminal Justice, 2004, vol. 2, no. 2, p. 545.

% Devitt, “Justice and Peace”, see supra note 21.

7 Orentlicher, 2010, p. 73, see supra note 20.
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community. Therefore, the refusal of the local authorities and internation-
al forces to arrest Karadzi¢ and Mladi¢ can be viewed as a “failure of the
international community as a whole to effectively set up a mechanism for
enforcing indictments”,” and consequently prolonging the time that the

ICTY has taken in bringing war criminals to justice.

Finally, there has been some criticism with regards to the lenient
and inconsistent sentences handed down by the ad hoc Tribunals. It must
be pointed out that guilty pleas by defendants are viewed as a mitigating
factor in sentencing. This is in line with the practice of many common law
systems such as the British legal system where a defendant who submits
an early guilty plea is entitled to secure maximum credit on his/her sen-
tence. It is submitted that by viewing a guilty plea as a mitigating factor,
the ad hoc Tribunals aim to relieve the stress and anxiety felt by victims,
witnesses and defendants by finalising their cases more quickly. Moreo-
ver, with respect to the practice of the ICTY to grant early release to de-
fendants who have served two-thirds of their sentences,”” one must appre-
ciate that this practice plays a key role in the defendant’s rehabilitation
and reintegration into the society.

3.8. Conclusion

In conclusion, a key purpose of the ad hoc Tribunals is to contribute to
national reconciliation and the restoration and maintenance of peace in the
regions of the former Yugoslavia and Rwanda. While healing and national
reconciliation cannot be realised with the stroke of a pen, history will
show that the two ad hoc Tribunals strengthened the judicial institutions
of the former Yugoslavia and Rwanda, thus creating the primary condi-
tions for peace.

While it is true that “[t]rials cannot bring husbands, children, and
parents back to life or dispel the lasting trauma of being raped or detained
in conditions evocative of Nazi-era concentration camps”,'® it can be ar-
gued that the establishment of the ad hoc Tribunals was in many ways a
“road to Damascus” moment for international humanitarian law. It was so

because the ad hoc Tribunals provided a voice for the voiceless who had

% Devitt, “Justice and Peace”, see supra note 21.

% RPE of the ICTY, Rules 123—125, see supra note 69; RPE of the ICTR, Rules 124—126 of
the RPE of the ICTR, see supra note 85.

190" Orentlicher, 2010, p. 13, see supra note 20.
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suffered violations of their human rights. It provided a remedy for rights
which had only existed in name but not in practice. Furthermore, the ad
hoc Tribunals have made major contributions to the development of inter-
national criminal law. They have provided a detailed definition of the le-
gal ingredients of crimes of international concern — genocide, crimes
against humanity and war crimes — and stretched the boundaries of crimi-
nal liability beyond its classical scope. It is hoped that the work of ad hoc
Tribunals will also prove to be a deterrent for the violations of citizens’
human rights by their own state, or indeed any neighbouring states.

The legacy of the ad hoc Tribunals to international law can also be
measured in the influential role they played in establishing the ICC. The
work of the two Tribunals gave new impetus to the debate calling for the
establishment of a permanent international court addressing the most seri-
ous violations of international humanitarian and human rights law. Alt-
hough the ICC has been criticised for its limited capacity and restrictive
jurisdictional provisions, one must appreciate that the establishment of
such an international court is a step in the right direction for creating an
international criminal jurisdiction with the potential for promoting inter-
national justice. One must appreciate that even the longest journey begins
with a single step; while achieving the notion of transparent international
justice is indeed a long journey, the work of the ad hoc Tribunals is a ma-
jor step towards that goal.
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4.1. Introduction

When the International Criminal Tribunal for the former Yugoslavia
(‘ICTY’) was established in 1993, there were many hopes that this step
heralded a new dawn for criminal justice dispensed by international
courts. Reacting to widespread atrocities committed during the conflicts
attending the disintegration of the former Socialist Federal Republic of
Yugoslavia, the United Nations Security Council for the first time estab-
lished an international criminal tribunal to bring the perpetrators of crimes
to justice, and hopefully contribute to restoring peace and security in the
region. Consistent with other developments in international organisations
and relations following the end of the Cold War, the creation of the ICTY

ok
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was seen as both a return to the original ideals of the United Nations and
an important step in constructing an international legal order capable of
sanctioning criminal violations of international law.

Twenty-three years later, many of these initial hopes seem to have
been realised, at least in part. The establishment of the ICTY greatly con-
tributed to finally reaching an agreement to create the International Crim-
inal Court (‘ICC’) after decades of inertia. At the time of writing, three
international tribunals are in operation — the ICTY, the International
Criminal Tribunal for Rwanda (‘ICTR’) and the ICC — securing account-
ability for crimes committed in conflicts. In addition, two more hybrid
courts are active: the Extraordinary Chambers in the Courts of Cambodia
(‘ECCC’) and the Special Tribunal for Lebanon (‘STL’) — with another,
the Special Court for Sierra Leone (‘SCSL’), having recently completed
its mandate in December 2013. International criminal law is now an es-
tablished field of law, and hundreds of individuals have been convicted
and sentenced for violating it. Accountability is an important part of dis-
cussions on responses to contemporary conflicts, and proposals to estab-
lish new courts to achieve post-conflict justice have been proliferating.

At the same time, many features of today’s landscape would be un-
familiar to the pioneers who helped create the ICTY in 1993. The com-
mitment to post-conflict accountability has remained strong, and the law
of international crimes has greatly developed. Yet international courts are
no longer seen as the primary, much less the only, mechanism to achieve
justice. The paradigm of a supranational world court dispensing justice to
all over the recalcitrance of sovereign states has been supplanted. While a
coherent model is still in the process of formation, today international jus-
tice is being increasingly nationalised. National criminal justice mecha-
nisms are no longer seen as obstacles to be surmounted, but as essential
elements of the solution, particularly in partnership with the international
community. The international legal order is being built in national court-
rooms around the world, not simply in The Hague.

The relationship between international tribunals and national courts
has thus taken on a new meaning and urgency. In practice, post-conflict
justice continues to often be presented and seen as a binary choice in the
contest over sovereignty between international institutions and states. Yet
experiences over the last two decades have shown the limits of this ap-
proach and the possibilities to surmount it that begin by acknowledging
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that justice for war crimes is not the exclusive preserve of international
courts.

This chapter explores the historical development over the last two
decades in relationships between international tribunals and national crim-
inal justice sectors through the example of the ICTY, particularly the Of-
fice of the Prosecutor (‘OTP’). Since its establishment in 1993 and con-
tinuing today, the ICTY has been a real-world laboratory for evolving
theories and practices of international criminal justice. In the specific con-
text of interaction with national judiciaries, the ICTY has undertaken
three paradigmatic shifts.

Upon its establishment as the first contemporary international crim-
inal tribunal, the ICTY was the archetype of international primacy. Under
this model, international justice was conceived as wholly removed from
national criminal justice, and was in fact designed to remedy the failings
of national accountability by replacing it with an international justice
mechanism.

Through the impetus of the Completion Strategy, the ICTY signifi-
cantly reorientated itself, moving away from primacy towards the then-
developing model of complementarity. This shift prompted far greater
engagement by the ICTY, particularly the OTP, with national judiciaries
in the region of the former Yugoslavia. This is best represented by the
11bis process through which cases were referred from the ICTY to na-
tional courts for prosecution. Distinct from complementarity as practised
at the ICC, the ICTY engaged in a programme of positive complementari-
ty that dramatically altered the status quo and led to substantial improve-
ments in the capacities of national judiciaries to process war crimes cases.

Finally, with the completion of the 11bis process, the OTP pushed
beyond notions of complementarity by beginning to construct a frame-
work of collaboration between international and national prosecutors. As
developed by the OTP, collaboration sets aside the traditional dichotomy
between international and national jurisdictions by recognising that post-
conflict justice necessarily involves a multiplicity of jurisdictions. The
OTP has accordingly sought to integrate international and national juris-
dictions into an informal system that can help ensure more comprehensive
justice.

To situate these developments in their historical context, this chap-
ter begins in section 4.2. by surveying the work of international criminal
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tribunals since Nuremberg with particular reference to their interaction
with national courts. In section 4.3. the shift at the ICTY from primacy to
complementarity is described, illustrating how these theories were trans-
lated into law and providing examples of primacy and complementarity in
practice at the ICTY. Section 4.4. discusses the most recent developments
at the ICTY that it is suggested move beyond the existing models of pri-
macy and complementarity. The OTP’s contemporaneous programmes
and activities with national judiciaries in the former Yugoslavia and
around the world are described to indicate the possible contours and prac-
tical realities of a new collaborative approach to international criminal
justice. Finally, section 4.5. concludes by reflecting on the lessons from
the ICTY’s experiences that may help inform future accountability ef-
forts.

This chapter can only provide snapshots of a particular issue across
twenty-three years of operations at the ICTY. It is hoped that other schol-
ars will find the perspective offered of interest, and will be encouraged to
further study other areas of the ICTY’s work that equally deserve careful
attention.

4.2. Historical Overview of International-National Co-operation

4.2.1. Post-Second World War

On 21 November 1945 Justice Robert H. Jackson, Chief of Counsel for
the United States, opened the trial of 22 former senior leaders of the Nazi
German regime before the International Military Tribunal (‘IMT’) in Nu-
remberg, Germany.' This trial, Jackson noted in his opening statement,
was “the first trial in history for crimes against the peace of the world”,
representing “the practical effort of four of the most mighty of nations,
with the support of 17 more, to utilize international law to meet the great-

est menace of our times — aggressive war”.

Even from our perspective 70 years later, the international character
of the proceedings is striking. The IMT was established pursuant to the

' While 24 individuals were indicted, one committed suicide before trial and another was

declared medically unfit for trial.

International Military Tribunal, Trial of the Major War Criminals Before the International
Military Tribunal, vol. 2: Proceedings, 14 November 1945-30 November 1945, Interna-
tional Military Tribunal, Nuremberg, 1947, pp. 98-99 (‘Trial of the Major War Criminals,
vol. 27).
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London Agreement of 8 August 1945, an international agreement signed
by the four major Allied powers, subsequently ratified by 19 more states,
and deposited with the Secretary-General of the United Nations.’ The ac-
cused, German nationals, were prosecuted for crimes under international
law. As the Tribunal declared: “Crimes against international law are
committed by men, not by abstract entities, and only by punishing indi-
viduals who commit such crimes can the provisions of international law
be enforced”.* The prosecution was led by a committee of four chief pros-
ecutors, each representing one of the four major Allied powers. The pros-
ecution and defence evidence was heard by a panel of eight judges, two
from each of the four major Allied powers. The Tribunal announced its
judgment on 30 September and 1 October 1946, convicting 19 of the ac-
cused and acquitting three,” marking the beginning of international crimi-
nal justice.

While Nuremberg became synonymous with the prosecution of war
crimes by international courts, Jackson’s opening statement also alluded
to a much broader post-conflict justice process that was already underway
in national and occupation courts throughout Europe. The IMT in Nurem-
berg had been established to bring to trial 24 senior Nazi officials, “men
who possess themselves of great power and make deliberate and concert-
ed use of it to set in motion evils”.® At the same time, Jackson noted, oth-
er suspected war criminals — those “less responsible and less culpable” —
would be “turned over to individual governments for trial at the scene of

their outrages”.’

In fact, the scale of war crimes trials conducted by national civilian
and military tribunals dwarfed the international proceedings before the
IMT in Nuremberg. By March 1948, less than three years following the
end of the war and only one and a half years after the Nuremberg judg-

Agreement for the Prosecution and Punishment of the Major War Criminals of the Euro-
pean Axis, 8 August 1945 (‘London Agreement’) (https:/www.legal-tools.org/doc/
844f64/). The Charter of the IMT (‘IMT Charter’) was annexed to the Agreement
(https://www.legal-tools.org/doc/64ffdd/).

International Military Tribunal, Trial of the Major War Criminals Before the International
Military Tribunal, vol. 1: Official Documents, International Military Tribunal, Nuremberg,
1947, p. 223.

5 Ibid., pp. 366, 367.

Trial of the Major War Criminals, vol. 2, p. 99, see supra note 2.

7 Ibid., p. 101.
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ment, 1,911 war crimes trials for crimes committed in the European and
Asian theatres had been conducted before the courts of nine nations.® In
Europe alone, there had been 967 cases involving 3,470 accused, of
whom 2,857 were convicted.” At the same time, investigations were still
underway for tens of thousands of suspects. In total, nearly 32,000 Ger-
man nationals had been identified as suspected war criminals by national
authorities, including 12,000 by French authorities, 7,700 by Polish au-
thorities and 4,000 by Belgian authorities.'® Notably, the above figures do
not include war crimes investigations and trials conducted by the Soviet
Union, Hungary, Bulgaria and Romania."!

The pace of trials by national courts was equally astonishing. By
February 1946, less than a year after Germany’s surrender, 93 cases in-
volving 282 accused had been tried in Europe. By October 1946 those
numbers had grown to 256 cases involving 1,108 accused. In the next one
and a half years, approximately 500 cases against more than 2,000 ac-
cused were conducted.'?

War crimes trials in national courts continued in subsequent years
and decades. War crimes prosecutions were conducted in civilian and mil-
itary courts in countries like the Netherlands, Norway, Yugoslavia and
Greece.'? Within Germany itself, the occupying powers established mili-
tary tribunals to prosecute suspected war criminals. Between 1945 and the
mid-1950s, 2,107 German nationals were convicted by French military
tribunals, 1,814 by United States military tribunals and 1,085 by British
military tribunals.'* Prosecutions by the United States included the Nu-
remberg Military Tribunal proceedings against 177 German military and

United Nations War Crimes Commission, Law Reports of Trials of War Criminals, vol. 15:
Digest of Laws and Cases, His Majesty’s Stationery Office, London, 1949, p. xvi.

United Nations War Crimes Commission, History of the United Nations War Crimes
Commission and the Development of the Laws of War, His Majesty’s Stationery Office,
London, 1948, Appendix IV, p. 516.

1% Ibid., Appendix III, pp. 509, 510.
" Ibid., Appendix IV, p. 515.

2 Ibid.

3 Ibid., Appendix IV, p. 518.

M. Cherif Bassiouni, International Criminal Law: A Draft International Criminal Code,
Sijthoff & Noordhoff, Alphen aan den Rijn, 1980, p. 9.
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civilian officials alleged to be next in responsibility to the Nuremberg
IMT defendants, of whom 142 were convicted.'

In certain countries, the number of war crimes prosecutions was
many orders of magnitude greater, particularly because nationals of the
relevant countries were also prosecuted for war crimes. It has been esti-
mated that the Soviet Union prosecuted and sentenced up to 18,000 Ger-
man nationals in its occupation zone immediately following the war.'®
Total estimates of war crimes prosecutions conducted by the Soviet Union
vary significantly, ranging from 45,0007 to 72,000."® In Austria, 28,000
defendants were charged and 13,607 were convicted between 1945 and
1955, while 46 were charged and 18 convicted between 1955 and 1975."
In Poland, it has been estimated that between 18,000 and 20,000 defend-
ants were brought to trial for war crimes,”® while in Hungary, approxi-
mately 27,000 defendants were brought to trial for war crimes.

Telford Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes
Trials under Control Council Law No. 10, US Government Printing Office, Washington,
DC, 1949, p. 91.

Dick de Mildt, In the Name of the People: Perpetrators of Genocide in the Reflection of
their Post-War Prosecution in West Germany — the ‘Euthanasia’ and ‘Aktion Reinhard’
Trial Cases, Martinus Nijhoff, The Hague, 1996, p. 19.

17" John P. Teschke, Hitler’s Legacy: West Germany Confronts the Aftermath of the Third
Reich, Peter Lang, New York, 1999, p. 242.

Andreas Hilger, “Die Gerechtigkeit nehme ihren Lauf? Die Bestrafung deutscher Kriegs-
und Gewaltverbrecher in der Sowjetunion und der SBZ/DDR”, in Norbert Frei (ed.),
Transnationale Vergangenheitspolitik: Der Umgang mit deutschen Kriegsverbrechern in
Europa nach dem Zweiten Weltkrieg, Wallstein Verlag, Gottingen, 2006, p. 191.

Winfried R. Garscha and Claudia Kuretsidis-Haider, “War Crimes Trials in Austria”, Pa-
per Presented at the 21st Annual Conference of the German Studies Association, Washing-
ton, DC, 25-28 September 1997 (http://www.doew.at/cms/download/al84m/en war
crime_trials.pdf). See also Winfried R. Garscha, “Reprimere il crimine, frenare i processi:
L’esperienza delle corti del popolo in Austria” [Repressing both the Crimes and Their
Punishment War Crimes Trials before the Austrian Peoples Courts of the Immediate Post-
war Period and Austrian Politics of Memory], in Luca Baldissara and Paolo Pezzino (eds.),
Giudicare e punier: I processi per crimini di guerra tra diritto e politica, L’ Ancora del

mediterraneo, Naples, 2005.

20 Alexander V. Prusin, “Poland’s Nuremberg: The Seven Court Cases of the Supreme Na-

tional Tribunal, 1946—-1948”, in Holocaust and Genocide Studies, 2010, vol. 24, no. 1, pp.
1-25; Andrzej Rzeplinski, “Prosecution of Nazi Crimes in Poland 1939-2004”, Paper Pre-
sented before the First International Expert Meeting on War Crimes, Genocide, and
Crimes Against Humanity, INTERPOL, 23-25 March 2004.

Laszlo Karsai, “Crime and Punishment: People’s Courts, Revolutionary Legality, and the
Hungarian Holocaust”, in Intermarium, vol. 4, no. 1, 2000, p. 5; Laszlo Karsai, “The Peo-

21
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In total, it has been estimated that approximately 60,000 German
and Austrian nationals were prosecuted for war crimes by non-German
national courts.’”> In German national courts, 5,228 accused were convict-
ed for war crimes between 1945 and 1950, 638 between 1950 and 1955,
and 611 between 1955 and 1992.%

As these figures demonstrate, the understandable tendency to focus
on the international proceedings at Nuremberg can obscure the reality that
post-conflict justice following the Second World War was predominately
the responsibility of and implemented by national courts. Even more, the
predominance of national war crimes proceedings was neither accidental
nor unexpected. In fact, a systematic, comprehensive and collaborative
approach to post-conflict justice in Europe bringing together both interna-
tional and national prosecutions was established by international agree-
ment, structured by legal frameworks and operational mechanisms, and
implemented in a surprisingly co-operative manner as intended.

4.2.2. Ad Hoc Tribunals

After Nuremberg, nearly four decades would pass before the international
community embarked on its second major international criminal justice
initiative. In the second half of the twentieth century the predominant
character of armed conflicts changed, from interstate industrial warfare to
intrastate wars of national liberation and ideological struggle. The suffer-
ing of civilian populations in armed conflicts intensified, and mass atroci-
ties and conflict-related crimes continued to be committed. In the face of
near universal impunity, Nuremberg proved to be an exception, not the
vanguard of a new dedication to international justice.

Modern international criminal justice was only reborn with the end
of the Cold War. The violent internal armed conflicts that followed the
collapse of the Cold War-era bipolar international order were not neces-
sarily more intense, but the international community, particularly the Se-
curity Council of the United Nations, was now more willing to evoke in-

ple’s Courts and Revolutionary Justice in Hungary, 1945-46”, in Istvan Deak, Jan T.
Gross and Tony Judt (eds.), The Politics of Retribution in Europe: World War Il and Its
Aftermath, Princeton University Press, Princeton, NJ, 2000, p. 233.

2 De Mildt, 1996, p- 18, see supra note 16.

% David Cohen, “Transitional Justice in Divided Germany after 19457, in Jon Elster (ed.),

Retribution and Reparation in the Transition to Democracy, Cambridge University Press,
Cambridge, 2006, pp. 82-85.
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ternational law and criminal accountability in response to threats to inter-
national peace and security. International co-operation and action also
became more feasible after decades of deadlock between rival superpow-
ers.

In 1993 and 1994, respectively, the Security Council established the
International Criminal Tribunal for the former Yugoslavia and the Inter-
national Criminal Tribunal for Rwanda.?* These two tribunals were estab-
lished to prosecute crimes committed in two particular conflicts: those
that arose with the dissolution of the Socialist Federal Republic of Yugo-
slavia from 1991 to 1995, and the 1994 Rwandan genocide.” Given their
limited jurisdiction and that they were established for precise purposes,
the ICTY and ICTR have been collectively described as the “ad hoc tri-
bunals” to distinguish them from later tribunals. As responses to conflicts
that were identified as threats to international peace and security, the ad
hoc tribunals were created with the special mission of helping to bring
peace to the affected regions and to protect compelling humanitarian in-
terests.?

In the context of later developments in models of international
criminal jurisdiction, the defining characteristics of the ICTY and ICTR
are three-fold. First, these courts were United Nations bodies, created by
the Security Council and fully-funded by the UN. Second, their seats were
outside the conflict areas, and judges and prosecutors were internationals,
that is, not nationals of the countries that were parties to or involved in the
conflicts. Finally, the ad hoc tribunals were granted primacy of jurisdic-
tion, which meant that they had superior jurisdiction to any national court

2% United Nations Security Council resolution 827, UN doc. S/RES/827, 25 May 1993 (‘Res-
olution 827°) (http://www.legal-tools.org/doc/dc079b/); United Nations Security Council
resolution 955, UN doc. S/RES/955, 8 November 1994 (‘Resolution 955°)
(https://www.legal-tools.org/doc/f5¢f47/).

While the ICTY was created in response to the conflicts in Croatia and Bosnia and Herze-
govina that lasted from 1991 to 1995, its jurisdiction was not temporally limited, while it
was granted geographical jurisdiction across the territory of the former Yugoslavia. Statute
of the International Tribunal for the former Yugoslavia, adopted 25 May 1993 by resolu-
tion 827, Art. 1 (‘ICTY Statute’) (https://www.legal-tools.org/doc/b4f63b/). This allowed
the ICTY to later assert jurisdiction over crimes committed during conflicts in Kosovo and
the Former Federal Republic of Macedonia (‘FYROM’). See, for example, International
Criminal Tribunal for the Former Yugoslavia (‘ICTY?), Prosecutor v. Sainovié¢ et al., IT-
05-87 (prosecution for crimes committed in Kosovo); ICTY, Prosecutor v. Ljube Boskoski
and Johan Tarculovski, 1T-04-82 (prosecution for crimes committed in FYROM).

Resolution 827, p. 2, see supra note 24; Resolution 955, p. 1, see supra note 24.
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that would also possess jurisdiction, particularly the courts of the coun-
tries of the former Yugoslavia and Rwanda.

Since its inception in 1993 the ICTY has indicted 161 individuals,
none of whom remains a fugitive from justice.”” At the time of writing,
seventy-nine individuals have been convicted, 18 have been acquitted,
and proceedings have been terminated against 36. In addition, the cases
against 13 accused were referred to courts in the former Yugoslavia for
prosecution under Rule 11bis of the ICTY Rules of Procedure and Evi-
dence (‘RoPE’). As of the date of writing, the last proceedings at the IC-
TY against 15 accused remain ongoing. Notable cases include those
against senior political and military leaders of the Republic of Yugoslavia,
the Republika Srpska, the Republic of Bosnia and Herzegovina and the
Republic of Croatia. The ICTY is currently projected to finish its work by
the end of 2017, after 24 years of operations.

The ICTR has indicted 93 individuals since 1995, nine of whom
remain fugitives as of the date of writing.”® Sixty-one individuals have
been convicted, 14 have been acquitted, and proceedings have been ter-
minated against four. The cases against 10 accused have been referred to
various national courts in Africa and Europe for prosecution. Notable cas-
es prosecuted at the ICTR include political and military leaders of the Re-
public of Rwanda, leaders and supporters of the governing political party
during the genocide, and media figures. As of the date of writing, the final
appeal proceeding against six accused is ongoing and expected to be
completed by the end of 2015. The ICTR will then close its doors after 21
years of work.

Certain residual functions of both the ICTY and ICTR have now
been transferred to a new institution, the United Nations Mechanism for
International Criminal Tribunals (‘MICT’). The MICT began its opera-
tions even while trials and appeals are still underway at the ICTY and
ICTR, and it will hear certain appeals from ICTY and ICTR trials, includ-
ing potential appeals in the ICTY cases against Radovan Karadzi¢ and
Ratko Mladi¢. The simultaneous work of institutions with overlapping

2" See International Criminal Tribunal for the Former Yugoslavia, Infographic: ICTY Facts

& Figures (http://www.icty.org/sid/11186).

See International Criminal Tribunal for Rwanda, Infographic: The ICTR in Brief,
(http://www.unictr.org/en/tribunal).
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mandates has presented a new set of challenges for international criminal
tribunals.

4.2.3. Hybrid Tribunals

Criticisms of the ad hoc tribunals quickly prompted consideration of al-
ternative models for international criminal tribunals that would be physi-
cally and symbolically closer to the societies affected by armed conflict,
more expeditious and less costly. Less than a decade after the establish-
ment of the ad hoc tribunals, the model of “hybrid” tribunals began to be
put in place.

The growth of such tribunals was rapid. The SCSL was established
in January 2002 by agreement between the United Nations and the Repub-
lic of Sierra Leone,”’ while after three years of negotiations the ECCC
was established in 2003 by agreement between the United Nations and the
Royal Government of Cambodia.*® The STL, which prosecutes the crime
of terrorism, was established in 2007 by Security Council resolution
1757.%! Related developments included the temporary inclusion of inter-
national judges and staff in the State Court of Bosnia and Herzegovina in
2004,*? the establishment of the Special Panel for Serious Crimes in East

» Statute of the Special Court of Sierra Leone, Art. 8(2) (http://www.legal-

tools.org/doc/aa0e20/), attached to the Agreement between the United Nations and the
Government of Sierra Leone on the Establishment of a Special Court for Sierra Leone, UN
doc. S/2002/246, 16 January 2002 (https://www.legal-tools.org/doc/797850/).

Agreement between the United Nations and the Royal Government of Cambodia concern-
ing the prosecution under Cambodian law of crimes committed during the period of Dem-
ocratic Kampuchea Phnom Penh, 6 June 2003, approved by General Assembly resolution
57/228, UN GAOR, 57th sess., 85th plen. mtg., Annex, Agenda Item 109(b), UN doc.
A/Res/57/228B, 2003 (https://www.legal-tools.org/doc/3a33d3/).

31" United Nations Security Council resolution 1757 (2007), adopted 30 May 2007, UN doc.
S/RES/1757 (2007) (https://www.legal-tools.org/doc/a394fe/).

Agreement between the High Representative for Bosnia and Herzegovina and Bosnia and
Herzegovina on the Establishment of the Registry for Section I for War Crimes and Sec-
tion II for Organized Crime, Economic Crime and Corruption of the Criminal and Appel-
late Divisions of the Court of Bosnia and Herzegovina and the Special Department for War
Crimes, Organized Crime, Economic Crime and Corruption of the Prosecutor’s Office of
Bosnia, Official Gazette of Bosnia and Herzegovina — International Agreements, No.
12/04, 1 December 2004 (‘BiH Registry Agreement’) (https:/www.legal-
tools.org/doc/27562c¢/).
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Timor (‘SPSC”) in 2000,* and the integration of international judges and
prosecutors into the Kosovar judiciary that same year.**

Unlike the ad hocs and the ICC, the hybrid tribunals have both in-
ternational and national characteristics. They are staffed by both interna-
tional and national judges and prosecutors; some have a majority of inter-
nationals, while others have a majority of nationals. With the exception of
the STL, all of them are physically located in the affected countries. Hy-
brids typically apply national law or both international and national law,
and many of them are legally part of the national judiciary. Hybrid tribu-
nals have generally been established through an agreement between inter-
national and national authorities.*

The blending of the international and national that defines hybrid
tribunals reflected increasing attention to the concept of complementarity
and national ownership of post-conflict justice initiatives, as well as the
related focus on building the capacity of criminal justice sectors in post-
conflict and transitional societies. Separate from its precise meaning in the
Rome Statute of the ICC (‘ICC Statute’), complementarity more generally
developed in opposition to the principle of primacy that was implemented
at the ad hoc tribunals and reflects the belief that international criminal
justice should not displace national criminal justice, but complement and
support it.

Hybrid tribunals attempted to put complementarity into practice by
increasing the engagement of national judicial authorities in post-conflict
justice while retaining key characteristics of international courts, primari-
ly independence, impartiality and the application of international practices

3 Regulation No. 2000/15 on the Establishment of Panels with Exclusive Jurisdiction over

Serious Criminal Offences, UN doc. UNTAET/REG/2000/15, 6 June 2000
(http://www.legal-tools.org/doc/c082{8/). See Yann Kerbrat, “Les conflits entre les
tribunaux pénaux hybrides et les autres juridictions répressives (nationales et
internationales)”, in Hervé Ascensio (ed.), Les juridictions pénales internationalisées:
Cambodge, Kosovo, Sierra Leone, Timor Leste, Société de législation compare, Paris,
2006, p. 189.

Regulation No. 2000/6 on the Appointment and Removal from Office of International
Judges and International Prosecutors, UN doc. UNMIK/REG/2000/6; UNMIK Regulation
2000/34 Amending UNMIK Regulation 2000/6. See generally Laura A. Dickinson, “The
Relationship between Hybrid Courts and International Courts: The Case of Kosovo”, in
New England Law Review, vol. 37, no. 4, 2003, p. 1062.

35 While the SPSC and United Nations Interim Administration Mission in Kosovo (‘UN-
MIK”) panels were established by the United Nations as transitional administrators, suc-
cessor institutions sharing similar characteristics continued after the transitional period.
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and standards. Some hybrid courts, like those in Kosovo and Bosnia and
Herzegovina, were established to continue the work of an existing interna-
tional tribunal (the ICTY) in the respective national judicial systems. Oth-
ers, like the ECCC and SCSL, were the exclusive fora for war crimes
prosecutions and thus united international and national justice in one insti-
tution. While different circumstances prompted different solutions, the
end result was the same: national justice actors took on increasing respon-
sibility, together with international counterparts, for post-conflict ac-
countability.

In addition to the symbolic value of increased national ownership,
stakeholders also hoped that hybrid tribunals would enable sustainable
improvements to the capacity of national criminal justice sectors both in
war crimes prosecutions and more generally. This goal has been typically
referred to as positive complementarity. As national justice actors would
directly participate in the proceedings, they would become familiar with
international practices and standards, and related training initiatives would
further improve their skills and knowledge. In addition, the establishment
of hybrid tribunals would provide opportunities for a range of capacity-
building measures, including physical infrastructure, such as courtrooms,
and new justice institutions such as witness support and protection ser-
vices. While the practice of positive complementarity can still be further
improved, it appears that hybrid tribunals have achieved important results
already. On the eve of completing its mandate, President Shireen Fisher of
the SCSL reported to the Security Council: “As the Special Court’s suc-
cess proves, complementarity is a reality, not just an aspiration. [...] What
is special about the Special Court is the synergy of local commitment,
knowledge and talent with international financial and human resources.

Complementarity works”.*®

The SCSL indicted 13 individuals comprising the leadership of the
three main factions in the Sierra Leone civil war, one of whom remains a
fugitive from justice. Ten individuals were convicted, none was acquitted,
and proceedings were terminated against two accused who died. After
completing its last and most notable case, against the former President of
Liberia Charles Taylor, the SCSL completed its mandate after 11 years of
operations in December 2013. The ECCC has indicted five individuals so

36 United Nations Security Council, 6844th Meeting, 9 October 2012, UN doc. S/PV.6844, p.
3.
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far, with two cases still in the investigation phase. One individual has
been convicted, the case against two accused is still ongoing, and pro-
ceedings were terminated against two other accused. The STL has initiat-
ed one case in absentia against five accused, which is currently ongoing.

4.2.4. The International Criminal Court

The shift from ad hoc to hybrid tribunals and from primacy to comple-
mentarity took place contemporaneously with the establishment of the
ICC as a permanent, treaty-based international tribunal with jurisdiction
over international crimes. The ICC Statute was adopted in 1998 and en-
tered into force in 2002. As of the date of writing, there are 123 states par-
ties.

Like the ad hoc tribunals, the ICC is an international court located
outside the affected countries. Nonetheless, the ICC Statute departed from
the primacy principle by “emphasizing that the International Criminal
Court established under this Statute shall be complementary to national
criminal jurisdictions”.37 Unlike with the later hybrid tribunals, however,
the ICC Statute does not implement complementarity by bringing together
international and national justice actors or by contributing directly to the
capacity of national judiciaries. Rather, as a legal rule, complementarity at
the ICC regulates the relationship between what remain distinct interna-
tional and national institutions, specifically in the matter of determining
the appropriate forum for the prosecution of particular cases. The deter-
mination of the appropriate forum in the ICC Statute is addressed through

the rules of “admissibility”.*®

In theory, the ICC will act as a “court of last resort” and a case will
be admissible when national courts have failed to investigate and prose-
cute a case or demonstrated inability or unwillingness to do so in a genu-
ine manner.*® In such circumstances, the ICC can assert jurisdiction, dis-

37 Rome Statute of the International Criminal Court, 12 July 1998, Preamble (‘ICC Statute’)
(http://www.legal-tools.org/doc/7b9af9/).

3 Ibid., Art. 17.

¥ See, for example, Jann K. Kleffner, Complementarity in the Rome Statute and National

Criminal Jurisdictions, Oxford University Press, Oxford 2008, p. 3: “[I]Jn answering the
question of the relationship between the ICC and national criminal jurisdictions, States
sought a formula designed to establish an ICC with the potential of filling the gaps left by
the ineffectiveness of national criminal jurisdictions. The debate about the proper relation-
ship between the ICC and national criminal jurisdictions thus evolved with two principal
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placing the jurisdiction of national courts with respect to the particular
case in question. The result is in effect the same as when the ad hoc tribu-
nals asserted their primacy of jurisdiction through the deferral process; the
primary difference is the triggering criteria.*” The ICC thus complements
national jurisdictions in the sense that it is an alternative forum that will
step in to prosecute a case when national courts have failed to do so. In
practice, this determination has proved difficult.*!

Otherwise, the ICC Statute is largely silent on how international
and national justice initiatives relate to one another. Numerous provisions
detail the obligations of national judiciaries to the ICC, but, like the ad
hoc tribunals, the ICC is not required to co-operate with or support na-
tional jurisdictions, although it is granted the authority to do so if request-
ed.*> While there has been limited litigation of these issues in practice so
far, the ICC has already strongly indicated that it considers complementa-
rity as expressed in the ICC Statute and support to national courts to be
exclusive issues. The Office of the Prosecutor has averred that it is not
obliged to assist national authorities pursuant to the ICC Statute, although
it stated that as a matter of policy it would assist and support genuine in-
vestigations by states.”> The Court has held it also does not have such an
obligation.** The Court has gone further by holding that in determining

considerations in mind: accommodating State sovereignty and ensuring the criminal ac-
countability of perpetrators of genocide, crimes against humanity and war crimes”.

See infra, section 4.3.1.

See, for example, International Criminal Court (‘ICC’), Situation in Libya, Prosecutor v.
Saif Al-Islam Gaddafi and Abdullah Al-Senussi, Pre-Trial Chamber, Decision on the Ad-
missibility of the Case against Abdullah Al-Senussi, ICC-01/11-01/11, 11 October 2013
(https://www.legal-tools.org/doc/af6104/); ICC, Situation in Libya, Prosecutor v. Saif Al-
Islam Gaddafi and Abdullah Al-Senussi, Pre-Trial Chamber, Decision on the Admissibility
of the Case against Saif Al-Islam Gaddafi, ICC-01/11-01/11, 31 May 2013
(https://www.legal-tools.org/doc/339ee2/).

ICC Statute, Art. 93(10), see supra note 37; ICC, Rules of Procedure and Evidence, adopt-
ed 3-10 September 2002, ICC-ASP/1/3, Rule 194 (http://www.legal-
tools.org/doc/8bcf6f/).

ICC, Situation in the Republic of Kenya, Prosecution’s Response to “Request for Assis-
tance on behalf of the Government of the Republic of Kenya pursuant to Article 93(10),
Article 96 and Rule 1947, ICC-01/09-80, 6 October 2011, paras. 11, 24
(https://www.legal-tools.org/doc/60318b/).

ICC, Situation in the Republic of Kenya, Pre-Trial Chamber, Decision on the Request for
Assistance Submitted on Behalf of the Government of the Republic of Kenya pursuant to
Article 93(10) of the Statute and Rule 194 of the Rules of Procedure and Evidence, ICC-
01/09-63, 25 September 2012, para. 29 (https://www.legal-tools.org/doc/ed9407/).
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whether a case is admissible, it is “irrelevant” whether existing national
investigations could be strengthened or new investigations launched by
support from the ICC, particularly by providing evidence in the posses-
sion of the OTP or Court.”

As of the date of writing, the ICC has brought 23 cases in nine situ-
ations.*® Three cases involving three individuals have been completed,
with two convictions and one acquittal. Five proceedings have been ter-
minated or withdrawn, while charges against two suspects were not con-
firmed. One case has been declared inadmissible. Twelve suspects cur-
rently remain at large.

4.3. From Primacy to Complementarity at the ICTY
4.3.1 International Primacy at the ICTY

4.3.1.1. The Context

When in 1993 the United Nations Security Council considered the estab-
lishment of the ICTY, the relationship and allocation of jurisdiction be-
tween international criminal tribunals and national criminal courts was
already a well-recognised issue. It had been repeatedly debated from the
outset of efforts to establish an international criminal court. Articles 26
and 27 of the International Law Commission’s (‘ILC’) 1953 Revised
Draft Statute for an International Criminal Court provided that this pro-
posed court would only have jurisdiction when conferred by the accused’s
state of nationality and the state where the crimes were committed.” Even

4 1CC, Situation in the Republic of Kenya, Prosecutor v. Francis Kirimi Muthaura, Uhuru

Muigai Kenyatta and Mohammed Hussein Ali, Appeals Chamber, Judgment on the Appeal
of the Republic of Kenya against the Decision of Pre-Trial Chamber II of 30 May 2011 en-
titled “Decision on the Application by the Government of Kenya Challenging the Admis-
sibility of the Case Pursuant to Article 19(2)(b) of the Statute”, ICC-01/09-02/11, 30 Au-
gust 2011, para. 121: “For the determination of the Admissibility Challenge, the question
revolved around whether, on the available evidence, the case against the three suspects was
being investigated by Kenya. Whether specific evidence should be made available to Ken-
ya which could have reinforced existing investigations or led to new investigations was ir-
relevant for the outcome of the Admissibility Challenge” (https://www.legal-
tools.org/doc/c21106/). Compare with infra, section 4.3.3.3.

See the ICC web site, Situations and Cases.

Revised Draft Statute for an International Criminal Court, Annex to the Report of the
Committee on International Criminal Jurisdiction, 20 August 1953, UN General Assembly
Official Records, 9th sess., supp. no. 12, at 21, UN doc. A/2645, 1954.
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more, such jurisdiction was merely permissive at the initiative of the con-
cerned state(s), not mandatory.*® These provisions resolved any potential
jurisdictional conflicts in favour of national courts unless expressly decid-
ed otherwise, while also providing political assurance to states that their
sovereignty would not be impinged. The ILC’s 1993 Draft Statute pro-
posed more intricate jurisdictional relationships between the international
court and national courts, but the principle remained that the relevant
state%had to consent before the international court could assert jurisdic-
tion.

Yet the Secretary-General’s recommendation that the ICTY have
primary jurisdiction was accepted without amendment by the Security
Council. While the Secretary-General’s report discussed in detail a num-
ber of issues, it was merely proposed that under Article 9 of the ICTY
Statute, the ICTY and national courts would have concurrent jurisdiction
and that “[t]his concurrent jurisdiction, however, should be subject to the
primacy of the International Tribunal”.’® The Secretary-General further
proposed that “the details of how the primacy will be asserted” would be
left to;he Tribunal’s judges as part of the rules of procedure and evi-
dence.

Security Council members were aware that this was an important
issue, yet even so contented themselves with statements noting their un-
derstanding of specific limitations. The strongest reservations were ex-
pressed by China, which contended that giving “the Tribunal both prefer-
ential and exclusive jurisdiction is not in compliance with the principle of

48 As the ILC’s report noted, paragraph 3 of Article 26 “made it clear that, by conferring

jurisdiction upon the court a State was not bound to bring specific cases before the court.
Such a State had the right to do so but it might well choose to bring cases before its own
national courts according to the laws determining national criminal jurisdiction (article 26,
paragraph 4) or before special international tribunals (article 53)”. Ibid., para. 95, p. 14.
Report of the Working Group on the Draft Statute for an International Criminal Court,
Annex to Report of the International Law Commission on the work of its forty-fifth ses-
sion, UN General Assembly Official Records, 48th sess., supp. no. 10, UN doc. A/48/10,
1993, Arts. 23-26 (https://www.legal-tools.org/doc/83c6d3/). See also Report of the
Working Group on the Question of an International Criminal Jurisdiction, Annex to Report
of the International Law Commission on the work of its forty-fifth session, UN General
Assembly Official Records, 47th sess., UN doc. A/47/10, 1992.

Report of the Secretary-General Pursuant to Paragraph 2 of Security Council resolution
808 (1993), UN doc. S/25704, 3 May 1993, para. 65 (‘Report of the Secretary-General’).

ST bid.
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State judicial sovereignty”.’? France and the United States expressed their
understanding that the ICTY’s primacy was limited to the case of sham
prosecutions addressed in Article 10, while the United Kingdom under-
stood that it was limited to the countries of the former Yugoslavia.>* The
Russian Federation suggested that Article 9(2) only imposed a duty on the
relevant state to consider a request for deferral.”” Japan limited itself to
noting that more study could have been given to “measures to establish a
bridge with domestic legal systems”.*® These reservations notwithstand-
ing, the Security Council adopted the ICTY’s statute unanimously as pro-
posed by the Secretary-General.”’

There were evident explanations for the surprising contentment
with the ICTY’s primacy over national jurisdictions. As nearly all Securi-
ty Council members noted, the establishment of the ICTY was an excep-
tional measure in exceptional circumstances.>® It would not, in other
words, become a precedent. Moreover, many Security Council members
referenced the Council’s repeated and unheeded demands that crimes be
halted and the fact of ongoing impunity.* Finally, the United States raised
an issue of which many were aware: there was a possibility if not a likeli-
hood that no suspects would be brought to trial.*

There is another aspect of primacy in the ICTY Statute that did not
draw attention. Article 29 of the ICTY Statute mandates that states shall
co-operate with the Tribunal, which would include providing evidence to
the Tribunal relevant to crimes under their concurrent jurisdiction. The
Statute is, however, silent on any obligations that the ICTY had to co-
operate with national criminal courts. Although the Secretary-General’s
report noted that national authorities should be encouraged to exercise

52 United Nations Security Council, Provisional Verbatim Record of the 3217th Meeting, 25

May 1993, UN doc. S/PV.3217, 1993, p. 33.

33 Ibid., p. 11 (France), p. 16 (United States).

% Ibid., pp. 18, 19.

3 Ibid., p. 46.

% Ibid., pp. 24, 25.

ST Ibid., p. 6.

% Ibid., p. 7 (Venezuela), p. 18 (United Kingdom), p. 26 (Japan), p. 33 (China), pp. 34-37
(Brazil), p. 41 (Spain).

3 Ibid., pp. 17, 18 (United Kingdom), pp. 22, 23 (New Zealand), p. 27 (Morocco), p. 32
(Pakistan).

% Ibid., p. 13.
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their jurisdiction, the ICTY was not mandated to co-operate in realising
this goal.®' This was not simply an oversight; the United States had pro-
posed including provisions allowing the ICTY prosecutor to defer cases to
national judiciaries and enabling it to assist in the investigation and prose-
cution by national authorities.®> While subtle, this absence of reciprocal
obligations served to further strengthen the Tribunal’s primacy in prac-
tice.

The ICTY’s primacy was, therefore, a system designed only to sup-
port international prosecutions. This result is striking given that it stood in
direct opposition to the consistent efforts of many states to limit the pow-
ers of international courts and safeguard national sovereignty. Some Secu-
rity Council members expressed views that the ICTY’s primacy was lim-
ited to particular circumstances. Nonetheless, the fact remained that Arti-
cle 9 is expressly not limited.

4.3.1.2. The Rules of Deferral

The Secretary-General’s report noted that it would be for the judges of the
Tribunal to develop the details of primacy in practice. They did so
through the Rules of Procedures and Evidence, which set out the process
by which the ICTY could assert that primacy. As became clear, the con-
ception of primacy that would be reflected in the RoPE was far more
sweeping than Security Council members had envisioned.

The ICTY Statute vested wide authority in the prosecutor to select
cases for investigation and prosecution. Article 16(1) broadly established
that the prosecutor “shall be responsible for the investigation and prosecu-
tion of persons responsible for serious violations of international humani-
tarian law committed in the territory of the former Yugoslavia since 1
January 1991”. Article 18(1) provided that the prosecutor would assess
information gathered during investigations and “decide whether there is
sufficient basis to proceed”, while Article 19(1) provided that an indict-

81 Report of the Secretary-General, para. 64, see supra note 50.

Letter dated 5 April 1993 from the Permanent Representative of the United States of
America to the United Nations Addressed to the Secretary-General, UN doc. S/25575, 12
April 1993, p. 7, proposing that the Statute include a provision that: “The Tribunal may, at
its discretion, defer to the prosecution of an accused person by a State or States, when it is
satisfied that such trial will be in the interests of justice and without prejudice to its author-
ity under paragraph (a). The Office of the Chief Prosecutor may also assist in the investi-
gation and prosecution of persons by a State or States”.
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ment submitted by the prosecutor would be confirmed so long as “a prima
facie case has been established by the Prosecutor”.

As Article 9 of the ICTY Statute highlighted, primacy would be re-
alised in practice through the ICTY’s authority to request national courts
to defer cases to its jurisdiction. The procedures governing the deferral
process are set out in Rules 8—10. Under Rule 8 of the RoPE, when pro-
ceedings that seem to concern crimes within the jurisdiction of the Tribu-
nal start in any state, the prosecutor may request information from that
state. Rule 9 sets out three grounds under which the prosecutor may then
ask that the Trial Chamber issue a formal request for deferral of the case.
Rule 9(i) permits deferral when an international crime is characterised as
an ordinary crime. Rule 9(ii) concerns situations where it appears that the
national proceedings are a sham. These two grounds closely parallel the
provisions of Article 10 of the ICTY Statute. The third ground, however,
is not drawn from the Statute directly. Rule 9(iii) provides that a deferral
may be requested if what is at issue in the national proceedings “is closely
related to, or otherwise involves, significant factual or legal questions
which may have implications for investigations or prosecutions before the
Tribunal”. Finally, Rule 10 broadly provides that the Trial Chamber may
grant the prosecutor’s request for deferral if “deferral is appropriate”.

The RoPE thus adopted an expansive vision of primacy. Under
Rule 9(iii), primacy can be asserted and deferral requested in the absence
of any deficiency in the national proceedings; rather, the imperatives of
international justice are sufficient alone. The only qualification is that the
factual or legal issues must be significant, although the implications them-
selves need not be. Even Rule 9(i) and (ii) represent an assertive form of
primacy, as these provisions can be invoked at an early stage of the pro-
ceeding and before a judgment has been issued, unlike the limited excep-
tion to ne bis in idem provided in Article 10 of the ICTY Statue on which
these rules are based. In addition, it is notable that Rule 9 does not include
any geographic or other limitation.

4.3.1.3. Primacy in Practice

What remained to be seen was how the law on deferral and the primacy
principle would be applied in practice. The OTP had wide discretion in
determining which cases to investigate and prosecute, as well as in re-
questing deferral of national proceedings in favour of the ICTY. The
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Court, for its part, could regulate primacy through judicial interpretation
and application of the Statute and RoPE, such as clarifying primacy’s
guiding principles and establishing tests to determine when the assertion
of primacy would be “appropriate”.

These questions were answered in the ICTY’s first case. Both the
OTP and the Court adopted expansive understandings of the ICTYs pri-
macy, compared to those expressed by Security Council members. Both
saw primacy as an instrument to achieve important goals. However, the
goals differed, and thus their understandings of primacy differed. For the
OTP, primacy was, to a degree, a practical matter of case allocation that
would enable it to pursue a coherent prosecutorial strategy and ultimately
more successful prosecutions. The ICTY had precedence over national
jurisdictions, but that precedence only would be asserted when it was in
the interests of the OTP’s prosecutions to do so.

In the Tadi¢ jurisdiction appeal decision, the Court articulated a ra-
ther stronger notion of primacy. For the Appeals Chamber, primacy is in-
herent to international justice because, it suggested, state sovereignty is
linked to impunity. Primacy was thus in part justified by and in part fur-
thered a perceived broader trend in international law from a near-
exclusive focus on state sovereignty towards an acceptance that human
rights are equal if not paramount.

In February 1994 Dusko Tadi¢, a Bosnian Serb, was arrested in
Germany.® Tadi¢ had resided in Kozarac,** a village in the Prijedor re-
gion of Bosnia and Herzegovina where widespread crimes against Bosni-
an Muslims and Croats had been committed.®® Tadi¢ had been a local
leader of the Srpska Demokratska Stranka (SDS), the Bosnian Serb na-
tionalist party, but had left for Germany in late 1993, joining his family in
Munich.®® Following his arrest, he was indicted by German authorities for
crimes under German law, including genocide, torture and murder.®” Hav-

8 ICTY, Prosecutor v. Dusko Tadié¢ et al., Trial Chamber, Opinion and Judgment, 1T-94-1-
T, 7 May 1997, para. 6 (‘Tadi¢ Trial Judgment’) (https:/www.legal-
tools.org/doc/0a90ae/).

% Ibid., para. 180.

8 See, for example, ibid., paras. 127-79.

8 Ibid., paras. 188, 191, 192.
87 See ICTY, In the Matter of a Proposal for Formal Request for Deferral to the Competence

of the International Tribunal, Decision of the Trial Chamber on the Application by the
Prosecutor for a Formal Request for Deferral to the Competence of the International Crim-
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ing been notified of the arrest and initiation of proceedings, the OTP ap-
plied to the Trial Chamber to request Germany to defer to the ICTY’s ju-
risdiction.

In moving for deferral of the case, the OTP did not assert that there
were any deficiencies in the German proceedings against Tadi¢.®® Rather,
it relied on Rule 9(iii), and its submissions were ultimately founded on the
contention that if Tadi¢ were prosecuted in Germany, it would adversely
affect the OTP’s investigations and prosecutions of other suspects.®” This
was primarily premised on what it regarded as the significant factual
questions involved. The important legal issues — such as questions of in-
ternational law, interpretation of armed conflict and the nature and man-
ner of proof — the OTP highlighted were not unique to Tadi¢’s case, and
would have been similarly implicated in the first prosecution the OTP
brought.”® The factual questions involved were, however, more specific to
Tadic¢.

In contending that there were significant factual questions, the OTP
pointed to Tadi¢’s suspected role in the broader pattern of notorious
crimes committed in Prijedor in 1992.”' The OTP detailed its understand-
ing of the ethnic cleansing campaign in Prijedor, including preparatory
activities, the large number of crimes committed and the organised and
systematic manner in which they were committed.” It submitted that

inal Tribunal for the former Yugoslavia in the Matter of Dusko Tadi¢ (Pursuant to Rules 9
and 10 of the Rules of Procedure and Evidence), IT-94-1-D, 8 November 1994 (‘Tadi¢ De-
ferral Decision”).

88 ICTY, An Application for Deferral by the Federal Republic of Germany in the Matter of
Dusko Tadic also known by the names Dusan “Dule” Tadic, 12 October 1994, Applica-
tion, IT-94-1-D, 12 October 1994 (‘Tadi¢ Application for Deferral’). See also ICTY, Pros-
ecutor v. Dusko Tadi¢ et al., Appeals Chamber, Decision on the Defence Motion for inter-
locutory Appeal on Jurisdiction, IT-94-1-A, 2 October 1995, para. 52: “The Prosecutor has
never sought to bring Appellant before the International Tribunal for a new trial for the
reason that one or the other of the conditions enumerated in Article 10 would have vitiated
his trial in Germany” (‘Tadi¢ Jurisdiction Appeal Decision’) (https://www.legal-
tools.org/doc/866e17/).

Tadi¢ Application for Deferral, p. 2, see supra note 68.

ICTY, An Application for Deferral by the Federal Republic of Germany in the Matter of
Dusko Tadic also known by the names Dusan “Dule” Tadic, Transcript, IT-94-1-D, 8 No-
vember 1994, pp. 11, 12 (‘Tadi¢ Application Hearing’).

" ICTY, An Application for Deferral by the Federal Republic of Germany in the Matter of
Dusko Tadic also known by the names Dusan “Dule” Tadic, Declaration of Michael J.
Keegan, IT-94-1-D, 11 October 1994, 2.1-2.3 (‘Keegan Declaration’).

2 Ibid., 3.1-5.7.
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there was evidence that Tadi¢ had participated in these crimes,” and con-
tended that Tadi¢’s prosecution “would provide a clear illustration of a
plan for the widespread and systematic persecution against the civilian
population of the Prijedor Region”.”* The OTP further clarified its under-
standing of primacy during oral arguments. Following questioning by the
judges, the Prosecutor stated: “The policy that we have adopted in my Of-
fice is that we certainly do not intend to ask for deferral of all cases before
national courts related to or arising from events in the Former Yugosla-
via”.”” Rather, deferral of the Tadi¢ case was requested because it related
“to a specific investigation, an important investigation, which was in any
event under way in the Prosecutor’s Office”.”® The Tadi¢ case, he ex-
plained, thus “relate[s] directly to potential indictments which will be
brought out by the Prosecutor [...]”.”" In all these respects, primacy was
asserted to allow the OTP to bring appropriate cases that would enable it
to build a factual record and establish important precedents for future
prosecutions.

The Trial Chamber granted the OTP request for deferral, reciting
and accepting all submissions put forward without placing particular
weight on the relationship between the Tadi¢ case and future investiga-
tions and prosecutions.” Of more significance, however, was the Appeals
Chamber’s decision one year later on the Defence Motion for Interlocuto-
ry Appeal on Jurisdiction.

Among a number of important contentions, the defence asserted
that the ICTY’s “primacy over domestic courts constitutes an infringe-

3 Ibid., 6.1-6.8.

" Jbid., 2.2. The OTP further pointed to related factual and procedural issues, such as the
likelihood that potential co-offenders would not be subject to German jurisdiction, and that
important witnesses were not present in Germany. Tadi¢ Application Hearing, pp. 27-31,

see supra note 70.

5 Tadi¢ Application Hearing, p. 31, see supra note 70.

% Ibid., p. 32.

"7 Ibid. In contrast, he noted, the OTP had not requested deferral in a proceeding underway in

Denmark, because it was not as important to other investigations and prosecutions.

" Tadi¢ Deferral Decision, see supra note 67. Indeed, in noting that there were significant

factual questions, it highlighted the OTP’s contentions regarding Tadi¢’s direct participa-
tion in the commission of crimes and the severity of the crimes, rather than the broader
pattern of crimes the OTP had identified.
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ment upon the sovereignty of the States directly affected”.” In response,
the OTP contended that an individual could not assert sovereign rights
and that the relevant states (Germany and Bosnia and Herzegovina) had
accepted the ICTY’s assertion of jurisdiction.®” The OTP further argued
that the ICTY’s assertion of jurisdiction did not violate any state’s sover-
eignty, because the crimes were of universal concern and subject to uni-
versal jurisdiction. The ICTY, representing the world community, could
thus prosecute universal crimes that any state itself could have prosecut-
ed.®' The Trial Chamber accepted the OTP’s submissions.*

On appeal, the Appeals Chamber agreed in the result, but adopted a
significantly different framework to resolve the matter. The OTP and Tri-
al Chamber had largely avoided framing the ICTY’s primacy as a viola-
tion of state sovereignty, focusing instead on the right of sovereign states,
individually or as a community, to prosecute international crimes wherev-
er they may have been committed. The Appeals Chamber accepted this
view, but did not fully rely on it. It suggested that while the ICTY’s pri-
macy may infringe state sovereignty, this was justified by a competing
legal norm, individual human rights. The Appeals Chamber situated this
development within what it saw as a more general shift in international
law from a “‘state-sovereignty approach” to a “human-beings-oriented ap-
proach”.

The Appeals Chamber first disagreed with the OTP and Trial
Chamber that the accused did not have standing to assert a violation of
state sovereignty. However, it did not do so out of concern for the prerog-
atives of sovereignty. Rather, it relied on human rights law in favour of
the accused, holding that the principle that only states could assert their
sovereignty

[d]at[es] back to a period when sovereignty stood as a sacro-
sanct and unassailable attribute of statehood, [but] this con-
cept recently has suffered progressive erosion at the hands of

" ICTY, Prosecutor v. Dusko Tadié et al., Motion on the Jurisdiction of the Tribunal, IT-94-
1-T, 2 October 1995, para. 2.

ICTY, Prosecutor v. Dusko Tadi¢, Prosecution Response to the Motion of the Defence on
the Jurisdiction of the Tribunal, IT-94-1-T, 7 July 1995, pp. 29-31.

81 Ibid., pp. 32, 33.

82 ICTY, Prosecutor v. Dusko Tadi¢, Case No. 1T-94-1-T, Decision on the Defence Motion
on Jurisdiction, 10 August 1995, paras. 41, 42 (https://www.legal-tools.org/doc/ddd6b0/).
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the more liberal forces at work in the democratic societies,
particularly in the field of human rights.®

This position was fully consistent with its reasoning elsewhere in the de-
cision to conclude that it had competence to review the ICTY’s estab-
lishment.

While accepting the plea of state sovereignty in light of the ac-
cused’s rights, the Appeals Chamber rejected the merits. The Appeals
Chamber held that “[i]t would be a travesty of law and a betrayal of the
universal need for justice, should the concept of State sovereignty be al-
lowed to be raised successfully against human rights”.** Here, the human
rights were not of the accused, but of his victims, and humanity as a
whole. These interests superseded state sovereignty, in the Appeals
Chamber’s view.

The Appeals Chamber went further by arguing that the ICTY’s
primacy was not merely permissible, but mandatory. It suggested:

Indeed, when an international tribunal such as the present
one is created, it must be endowed with primacy over na-
tional courts. Otherwise, human nature being what it is, there
would be a perennial danger of international crimes being
characterised as “ordinary crimes” (Statute of the Interna-
tional Tribunal, art. 10, para. 2(a)), or proceedings being
“designed to shield the accused”, or cases not being diligent-
ly prosecuted (Statute of the International Tribunal, art. 10,
para. 2(b)). If not effectively countered by the principle of
primacy, any one of those stratagems might be used to defeat
the very purpose of the creation of an international criminal
jurisdiction, to the benefit of the very people whom it has
been designed to prosecute.®

The Appeals Chamber saw this as a progressive development. It later not-
ed:

[O]ne cannot but rejoice at the thought that, universal juris-
diction being nowadays acknowledged in the case of interna-
tional crimes, a person suspected of such offences may final-
ly be brought before an international judicial body for a dis-
passionate consideration of his indictment by impartial, in-

8 Tadi¢ Jurisdiction Appeal Decision, para. 55, see supra note 68.

8 Ibid., para. 58.
85 Ibid., para. 58.
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dependent and disinterested judges coming, as it happens
here, from all continents of the world.*

This reasoning was consistent with the Appeals Chamber’s approach to
other questions of international law. In the course of assessing interna-
tional law applicable to non-international armed conflicts, the Appeals
Chamber noted that the dichotomy between the two “was clearly sover-
eignty-oriented and reflected the traditional configuration of the interna-
tional community, based on the coexistence of sovereign States more in-
clined to look after their own interests than community concerns or hu-
manitarian demands”.*” In contrast, the Appeals Chamber understood that

the impetuous development and propagation in the interna-
tional community of human rights doctrines, particularly af-
ter the adoption of the Universal Declaration of Human
Rights in 1948, has brought about significant changes in in-
ternational law, notably in the approach to problems beset-
ting the world community.*

In its words,

[a] State-sovereignty-oriented approach has been gradually
supplanted by a human-being-oriented approach. Gradually
the maxim of Roman law hominum causa omne jus constitu-
tum est (all law is created for the benefit of human beings)
has gégined a firm foothold in the international community as
well.

In his separate opinion, Judge Sidwa articulated a similar view. Be-
fore proceeding to the merits of the accused’s challenge to the ICTY’s
primacy, he first outlined his understanding of the concept.

At the root of primacy is a demand for justice at the interna-
tional level by all States and constitutes the first step towards
implementation of international judicial competence. [...]
The rule obliges States to accede to and accept requests for
deferral on the ground of suspension of their sovereign rights
to try the accused themselves and compels States to accept
the fact that certain domestic crimes are really international
in character and endanger international peace and thus such

8 Ibid., para. 62.
8 Ibid., para. 96.
8 Ibid., para. 97.
8 Ibid., para. 96.
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international crimes should be tried by an international tribu-
nal, that being an appropriate and competent legal body duly
established for this purpose by law.”

The two different conceptions of primacy articulated by the OTP
and the Appeals Chamber led to the same result in the Tadi¢ case and
would continue to do so in other cases.”' In fact, the only significant disa-
greement between the OTP and the Chambers on issues of deferral would
later arise when the OTP put forward a proposal to exclude national au-
thorities from investigating and prosecuting a broad range of crimes
committed in the Former Yugoslav Republic of Macedonia.’? This con-
tention, arguably consistent with the Appeals Chamber’s view of primacy,
was rejected by the Trial Chamber. It noted in particular that the ICTY
Statute provides for concurrent jurisdiction with states and that the Secre-
tary-General had stated that national proceedings should be encouraged.”

The similarities and differences between the views of the OTP and
Chambers are relevant to understanding primacy in practice at the ICTY.
It is striking that there was unanimity that primacy would not be limited to
the conditions in Article 10 of the ICTY Statute, despite the contrary
views expressed by Security Council members. Both the OTP and Cham-
bers embraced a more expansive view of primacy that strongly shifted the
default forum for the prosecution of these crimes from the national to the
international.

% Ibid., Separate Opinion of Judge Sidwa, para. 83.

o1 See, for example, ICTY, Prosecutor v. Mile Mrksi¢, Miroslav Radi¢ and Veselin

Sljivancanin, Decision on the Proposal of the Prosecutor for a Request to the Federal Re-
public of Yugoslavia (Serbia and Montenegro) to Defer the Pending Investigations and
Criminal Proceedings to the Tribunal, IT-95-13-R61, 10 December 1998
(https://www.legal-tools.org/doc/671a68/); ICTY, Trial Chamber, In the Matter of a Pro-
posal for a Formal Request for Deferral to the Competence of the Tribunal Addressed to
the Republic of Bosnia and Herzegovina in Respect of Radovan KaradZi¢, Ratko Mladic,
and Mico Stanisi¢, Decision, 1T-95-5-D, 16 May 1995 (https:/www.legal-
tools.org/doc/d2ab12/); ICTY, In the Matter of a Proposal for a Formal Request for De-
ferral to the Competence of the Tribunal Addressed to the Republic of Bosnia and Herze-
govina in Respect of Crimes Against the Population of the Lasva River Valley, Decision,
IT-95-6-D, 11 May 1995.

ICTY, In Re: The Republic of Macedonia, Decision on the Prosecutor’s request for Defer-
ral and Motion for Order to the Former Yugoslav Republic of Macedonia, IT-02-55-
MISC.6, 4 October 2002, para. 45.

3 Ibid., paras. 49-52.
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The OTP’s perspective was fundamentally operational and rooted in
the requirements of a successful prosecutorial strategy. On the other hand,
the Appeals Chamber’s articulation of the meaning of primacy stands as a
high-water mark of belief in the transformative power of international
criminal courts. Brought into relation with larger developments underway
in international law, the Appeals Chamber suggested that the ICTY’s pri-
macy was a significant development that would lead to more justice by
overcoming state sovereignty and recalcitrance, vindicating international
human rights, and ensuring that perpetrators were held accountable.

Yet less than three years later, the ICC Statute, an international trea-
ty unlike the ICTY Statute, was adopted. It reflected state opinion that
primacy was not essential to the work of an international criminal tribu-
nal. Moreover, even as it was being articulated, primacy was confronting
significant challenges in its implementation.

4.3.2. A New Approach

4.3.2.1. Challenges to Primacy in Practice

The ICTY OTP was tasked with investigating and prosecuting mass atroc-
ities committed over the course of many years and involving many vic-
tims and perpetrators. Investigations formally began in June—July 1994 in
the midst of ongoing conflicts that would not end until a year and a half
later. During the conflicts and for some years after, the OTP was only able
to carry out limited investigations, primarily obtaining accounts of mass
atrocities from refugees and other witnesses. There were no security ser-
vices available to accompany ICTY investigators in the field or to secure
crime scenes on its behalf. In order to obtain evidence such as mapping
crime scenes, exhuming mass graves and interviewing potential insider
witnesses, the OTP needed co-operation from state and local authorities to
access locations and individuals. Unfortunately, such co-operation was
often not forthcoming.

For example, when the Srebrenica genocide was committed in July
1995, there was no infrastructure in place to secure the crime scenes. It
was 12 months before OTP investigators were able to access the sites to
carry out exhumations and collect other evidence. Delayed access enabled
the perpetrators to remove the bodies from primary graves and relocate
them to secondary graves in an attempt to cover up the crimes. Even
though many of the primary and secondary mass graves were finally
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found and exhumed, the reburial operation had disrupted the crime
scenes.

During the investigation of crimes in the Republika Srpska, one of
the two entities in Bosnia and Herzegovina, the OTP was repeatedly de-
nied access by the authorities and advised by the international community
not to enter the area due to security concerns even after the conflict. It was
not until December 1997 that the first search and seizure mission was
conducted in Prijedor, one of the municipalities where in 1992 thousands
of victims were brutally killed or detained in life-threatening conditions.
The OTP also faced serious difficulties accessing military records and
other documents from military and civilian archives.

The situation was even more difficult in Croatia and Serbia. It took
10 years to get hold of documentation from those governments. Both
states invoked sovereignty and stated in no uncertain terms that the OTP
had no right to the documents. Even with the legal authority of the Securi-
ty Council through Chapter VII of the United Nations Charter, the OTP
had to negotiate for access, in many instances with the same people who
were in power during the conflict, including suspected perpetrators of
crimes or their superiors. By the time access to archives was obtained,
records had been destroyed or hidden.

Executing arrest warrants was equally problematic. The Dayton
Peace Accords ended the conflict in the Republic of Bosnia and Herze-
govina, and a peacekeeping mission was established. But while Dayton
required the states of the former Yugoslavia to co-operate with the ICTY,
the peacekeeping forces were not under the same obligation. States who
contributed peacekeepers were initially very reluctant to arrest fugitives in
the Republic of Bosnia and Herzegovina indicted by the ICTY. There
were many anecdotes about ICTY fugitives passing through checkpoints
without problem. In 1996, three years after the ICTY’s establishment, on-
ly four indictees were in custody. By mid-1997, only seven indictees were
in custody, while more than 50 were at large.

Even once arrests finally began in Bosnia and Herzegovina, rapidly
increasing the number of accused in the ICTY’s custody,” there contin-

% By mid-1998 there were already 30 indictees in the Tribunal’s Detention Unit, almost four

times as many as the year before. In late 1998 peacekeepers successfully carried out the
highest-level arrest until that time, arresting General Radislav Krsti¢, former commander
of the Drina Corps of the Bosnian Serb Army and indicted for the Srebrenica genocide.
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ued to be significant problems obtaining arrests in other states. The case
of Ratko Mladi¢, former commander of the Main Staff of the Bosnian
Serb Army and among the ICTY’s most wanted fugitives, illustrated the
problem. Mladi¢ was indicted in 1995,” and an international warrant for
his arrest was issued in 1996.°° Until 2001 he was moving freely in Bel-
grade, fully aware that the government would not transfer him to The
Hague. He was seen in restaurants and at football matches on a regular
basis. Similar situations arose with other Serbian fugitives, who lived
openly, secure in the knowledge that the Serbian government refused to
co-operate with the ICTY. In Croatia, the situation was different, with the
handover of indictees delayed and suspicions that a high-profile indictee
had been allowed to escape.

The difficulties arresting fugitives posed significant risks to the IC-
TY and the principle of primacy. The then President, Antonio Cassese
remarked: “[I]t was politically difficult to get rid of [the Tribunal]. How-
ever, one could paralyze it. A tribunal without defendants, without trials,

would cost a fortune and produce nothing of value”.”’

At the same time, political fatigue and frustrations arose within the
Security Council. The international community started questioning when,
if ever, the ICTY would complete its mandate. The Tribunal’s projected
completion date of 2016 was already seen as too distant,”® and it was said
that “the wheels of justice are turning too slowly”.”” These concerns were
compounded by the overall negative public perception of the ICTY’s le-
gitimacy in the affected countries.'*

% ICTY, Prosecutor v. Ratko Mladi¢, Initial Indictment, IT-95-5-1, 24 July 1995.

% ICTY, Prosecutor v. Karadsi¢ and Mladié¢, Review of Indictments Pursuant to Rule 61 of

the Rules of Procedure and Evidence, IT-95-5-R61/I1T-95-18-R61, 11 July 1996.

Pierre Hazan, Justice in a Time of War: The True Story behind the International Criminal
Tribunal for the Former Yugoslavia, Texas A&M University Press, College Station, 2004,
p. 69.

The Ukrainian representative in the Security Council declared: “We recognize the huge
workload facing the Tribunal. Of course, the need for changes is obvious. Based on the
perspective that the Tribunal will complete its task by the year 2016, I should simply like
to ask a rhetorical question: Could one have imagined that the Nuremberg tribunal would
end its work in 1968, 23 years after its creation?”, United Nations Security Council, 4161st
Meeting, 20 June 2000, UN doc. S/PV 4161, p. 16.

% Ibid., p. 12 (Dutch delegation).
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See the comprehensive country-by-country survey regarding the attitudes towards the IC-
TY, carried out in 2002 by the International Institute for Democracy and Electoral Assis-
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While the ICTY had been granted primacy, that framework did not
prove to be a sufficient solution to the challenges it was facing in practice.
The absence of effective enforcement mechanisms in international law
meant that asserting international judicial authority, without more, did not
generate results. What was needed was more engagement by the OTP
with judicial and political authorities in the region. Over time, this ap-
proach, combined with pressure from the international community, result-
ed in obtaining the necessary access to evidence and the arrests of fugi-
tives.

Concurrently, developments in the affected countries began creating
the conditions necessary to envisage genuine prosecutions at the national
level.'”! These developments were further supported by international dip-
lomatic encouragement for the affected countries to address war crimes
prosecutions and rule of law issues, particularly in the context of the Eu-
ropean Union’s negotiations on association and accession with Serbia,
Bosnia and Herzegovina, and Croatia.'® It thus became increasingly ap-
parent that not only was there a need for more national prosecutions, but
that the necessary conditions could be created and national judiciaries
could be brought into a more complementary relationship with the ICTY.

4.3.2.2. The Shift: The Completion Strategy

In 2001 President Claude Jorda reported to the Security Council on the
ICTY’s priorities in the coming years. The starting point was that there
was a need to expedite proceedings at the Tribunal. The judges had dis-
cussed that the ICTY “should focus more on prosecuting crimes constitut-

tance (IDEA), Brifing za Medije: Pregled Rezultata Istrazivanja (http://www.idea.int
/europe_cis/balkans/upload/serbian_press_release.pdf). The key conclusion was that the
more accused come from these ethnic communities, the less popular the ICTY is in these
regions. According to the survey, the approval rating of the Tribunal was highest in Koso-
vo (83 per cent) and the Federation of Bosnia and Herzegovina (51 per cent), and lowest in
Serbia (8 per cent) and Republika Srpska (4 per cent).

See William Burke-White, “The Domestic Influence of International Criminal Tribunals:
The International Criminal Tribunal for the Former Yugoslavia and the Creation of the
State Court of Bosnia & Herzegovina”, in Columbia Journal of Transnational Law, 2008,
vol. 46, pp. 279, 288; Rod Rastan, “Complementarity: Contest or Collaboration?”, in
Morten Bergsmo (ed.), Complementarity and the Exercise of Universal Jurisdiction for
Core International Crimes, Torkel Opsahl Academic EPublisher, Oslo, 2010, p. 111.

See Iavor Rangelov, “EU Conditionality and Transitional Justice in the Former Yugosla-
via”, in Croatian Yearbook of European Law and Policy, 2006, vol. 2, pp. 365-75.
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ing the most serious breaches of international public law and order, pri-
marily those committed by high-ranking military and political officials”.
At the same time, the judges did not intend that other cases not be prose-
cuted. Rather, Jorda made an important proposal that would become an
essential element of the ICTY’s “Completion Strategy”:

The cases of lesser importance for the Tribunal — although,

as we would all agree around this table, all criminal matters

are important — could, under certain conditions, be relocated;

that is, tried by the courts of the States created out of the

former Yugoslavia. This solution would have the advantage

of considerably lightening the International Tribunal’s work-

load, thereby allowing it to complete its mission even earlier.

Moreover, it would make the trial of the cases referred to the

national courts more transparent to the local population and

make a more effective contribution to reconciliation among

the peoples of the Balkans.'”

Jorda noted that for this to be possible, “[t]he national courts must be in a
position to accomplish their work with total independence and impartiali-
ty and with due regard for the principles of international humanitarian law
and the protection of human rights”. He pledged that the ICTY would be
prepared to contribute to this process.

The Completion Strategy was formally submitted to the Security
Council a year later.'” In addition to identifying deadlines for the comple-
tion of its work, the ICTY recommended that a number of cases involving
lower- and intermediate-level accused be transferred to a State Court of
Bosnia and Herzegovina (‘Court of BiH*) which was then in the process
of being established,'®® with the possibility to broaden the process to other
countries if there were further developments.'® The ICTY noted that na-
tional prosecutions had been encouraged by the Secretary-General when

103 United Nations Security Council, 4429th Meeting, 27 November 2001, UN doc.

S/PV.4429,p. 5.

ICTY, Report on the Judicial Status of the International Criminal Tribunal for the former
Yugoslavia and the Prospects for Referring Certain Cases to National court, 17 June 2002,
Attached to a Letter dated 17 June 2002 from the Secretary-General addressed to the Pres-
ident of the Security Council, UN doc. S/2002/678, 19 June 2002.

195 Ibid., paras. 63—68.

106 1pid., para. 45.
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the ICTY’s Statute was proposed, and that national prosecutions were in-
tended to play an important role under the ICC Statute.'®’

The ICTY indicated that a number of legal reforms would be need-
ed to implement this recommendation. It was suggested that there were
some questions among the judges as to whether referral of cases was pos-
sible under Article 9 of the ICTY Statute, and that the preferred solution
was for the Security Council to amend the Statute.'” Regardless, the IC-
TY further noted that significant changes would need to be made to Rule
11bis to permit the referral process that was envisaged.'"”’

The ICTY also indicated that significant legal reforms and capacity-
building would also be needed in Bosnia and Herzegovina, as well as any
other countries to which referrals might later be considered. In particular,
reforms were needed to ensure independence and impartiality, fair trial
standards, equality of treatment, minimum conditions of detention and the
abolition of the death penalty.''” The ICTY further proposed a number of
measures necessary to adapt national proceedings to the specific require-
ments of war crimes prosecutions, including integrating international
judges in the national courts, training national judges on international
criminal law, making provision in national law for the protection of wit-
nesses, and ensuring that the crimes and provisions on individual criminal
liability in the ICTY Statute were incorporated in national law."!!

In resolutions 1503 and 1534, the Security Council endorsed the
Completion Strategy. The Security Council further called on the donor
community to support the establishment of a war crimes chamber in the
Court of BiH.""?

The Completion Strategy thus began shifting the ICTY from prima-
cy to a potential model of complementarity. The ICTY and national courts
would be brought into a relationship whereby national prosecutions of

107 Ibid., paras. 33, 34.
18 Ibid., para. 37.
19 1pid., paras. 37—44.
10 Ibid., para. 72.
U 1pid., para. 73.

"2 United Nations Security Council resolution 1503, UN doc. S/RES/1503, 28 August 2003
(https://www.legal-tools.org/doc/9037f5/); United Nations Security Council resolution
1534, UN doc. S/RES/1534, 26 March 2004 (https://www.legal-tools.org/doc/4e06ee/).
See also United Nations Security Council, Statement by the President of the Security
Council, 23 July 2002, UN doc. S/2002/PRST/21.
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intermediate- and low-level suspects would complement international
prosecutions of high-level suspects in order to achieve more comprehen-
sive accountability.'"

This division of labour, even if logical, represented a significant
shift in attitudes at the ICTY. As noted, the ICTY’s primacy had been
strongly supported by both the OTP and the Chambers. Primacy was seen
as not only acceptable, but mandatory. For the OTP, primacy was under-
stood to be necessary for more successful prosecutions of senior-level
suspects; referring cases, even against intermediate-level suspects, thus
could be seen as creating a risk for the OTP’s remaining trials. For the
Chambers, primacy symbolised and contributed to significant trends per-
ceived to be underway in international law, where international courts ap-
plying international law would be able to overcome barriers to justice
raised by state sovereignty. From this perspective, justice was almost syn-
onymous with international courts alone.

Yet in the face of a range of challenges, not the least the time re-
quired to prosecute complex war crimes cases, the ICTY was beginning to
adapt by recognising the importance of national judiciaries. Admittedly,
this process did not begin out of concern for increased national participa-
tion in post-conflict justice. Had the ICTY been able to secure the neces-
sary co-operation from the outset and thus manage its caseload more ex-
peditiously, it may have never found it necessary to look at national courts
as potential partners. Regardless, circumstances arose that forced the I1C-
TY to look beyond its courtrooms to ensure that more accountability was
achieved, and with the Completion Strategy the ICTY proposed a com-
plementarity framework incorporating both international and national
prosecutions to meet that goal.

4.3.3. Positive Complementarity at the ICTY

4.3.3.1. Reform at the ICTY

In order to move from primacy to a more complementary model, legal and
operational reforms were first required at the ICTY. The Completion
Strategy had set the ICTY a new mandate, but the OTP and judges would
need to implement it, just as they had to implement primacy in practice.

13 United Nations Security Council, 4429th Meeting, 27 November 2001, UN doc.
S/PV.4429, p. 5.
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The Security Council declined to amend the ICTY Statute as the judges
requested, with the result that legal reform to enable complementarity
would have to be done through the RoPE, particularly Rule 11bis.

Already by November 1997, an early form of Rule 11bis had been
adopted, although it was never utilised in its first form. Entitled “Suspen-
sion of Indictment in case of Proceedings before National Courts”, this
initial Rule 11bis allowed the prosecutor to in effect “undefer” a case. Its
application was limited to the state where the accused had been arrested.
Thus, while it would have allowed the prosecutor to undefer the Tadi¢
case back to German authorities, there was no possibility to transfer the
case to Bosnia and Herzegovina, where the crimes had been committed
and of which Tadi¢ was a national. This early form of Rule 11bis was not
an example of complementarity, but rather further regulation of the IC-
TY’s primacy to address the situation where the OTP later determined
that a deferred case was not appropriate for prosecution at the ICTY.

Following the adoption of the Completion Strategy, Rule 11bis was
significantly amended, changing it from a mechanism to regulate primacy
to the means to begin implementing complementarity at the ICTY.'" The
amendments to Rule 11bis adopted on 30 December 2002 changed the
title of the rule to “Referral of the Indictment to Another Court”. To
change the Rule from an undeferral to a referral mechanism, Section (A)
first expanded the eligible states to include the state where the crime was
committed. Later, this was further amended to enable referral to any “hav-
ing jurisdiction and being willing and adequately prepared to accept such
a case”.

The procedure for referral was also significantly changed. Reflect-
ing the procedure for deferral in Rule 9, only the prosecutor could initiate
the procedure under the initial Rule 11bis. The revised 11bis now also
allowed the Trial Chamber to initiate a referral proceeding proprio mo-
tu.'"® In addition, the revised 11bis for the first time required the prosecu-

14 ICTY, Rules of Procedure and Evidence, Rule 11bis, adopted 12 November 1997, revised
30 September 2002, amended 10 June 2004, 28 July 2004, and 11 February 2005
(http://www.legal-tools.org/doc/027121/).

Despite this revision, all referral motions have been filed by the OTP. See Aleksandar
Konti¢ and David Tolbert, “The International Criminal Tribunal for the Former Yugosla-
via (‘ICTY’) and the Transfer of Cases and Materials to National Judicial Authorities:
Lessons in Complementarity”, in Carsten Stahn and Mohamed M. El Zeidy, ed., The In-
ternational Criminal Court and Complementarity: From Theory to Practice, Cambridge
University Press, Cambridge, 2011, p. 888.
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tor to transfer “appropriate” material to the state authorities, as this had
previously been entirely at the prosecutor’s discretion. Revisions were
also made to clarify that the Trial Chamber could issue orders for the pro-
tection of witnesses or victims that would apply during the national pro-
ceedings.

The final significant amendments to Rule 11bis addressed the re-
quirements for referral. First, the Trial Chamber was required to consider
the criteria identified in the Completion Strategy, namely the gravity of
the crimes charged and the level of responsibility of the accused. Second,
the Trial Chamber was required to satisfy itself that the accused would
receive a fair trial and would not face the death penalty.

It is remarkable that an international criminal tribunal endowed
with primacy in its Statute was able to, relatively easily and uncontrover-
sially, transition to a complementarity model through amendments to its
RoPE alone. This is perhaps all the more surprising given the expansive
interpretation of primacy that initially developed at the ICTY.

Moreover, there are many aspects of the legal regime for comple-
mentarity at the ICTY that commend it. The standards for referral are
clear and relatively uncontroversial. If the accused is not among those
most responsible, and the concerned state is willing and able to prosecute
the case, the case would be appropriate for referral to national authorities.
Referral motions did not create an adversarial relationship between the
ICTY and national authorities. To the contrary, the ICTY was largely ea-
ger to refer cases, and so it was in the interests of both the ICTY and na-
tional authorities to establish the conditions for a fair trial based on the
ICTY’s indictment. Finally, referral at the ICTY involved strong eviden-
tiary support to national authorities, who were not expected to inde-
pendently investigate the cases with their own resources, but would in-
stead receive the evidence gathered and analysed by the OTP.

While the legal reforms at the ICTY were one part of the work re-
quired to implement complementarity, they were not sufficient. The OTP
would have a decisive role in ensuring that referred cases could be suc-
cessfully prosecuted by national courts. For the strict purposes of Rule
11bis, it would have likely been sufficient for the OTP to simply transfer
the indictment and relevant evidence. However, given the limited experi-
ence national prosecutors and judges had with complex war crimes cases,
it was recognised that more needed to be done to prepare the national ju-
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diciaries to conduct these cases. In particular, it was necessary to assist
national prosecutors to understand the cases as prepared by the ICTY, so
that they could then present the cases coherently and comprehensively to
national judges.

Accordingly, in 2004, the OTP established a small special unit — the
“Transition Team” — to co-ordinate the Office’s co-operation efforts with
national prosecutors from the former Yugoslavia. The Transition Team’s
mandate was to support domestic prosecutions, initially with respect to
the 11bis cases, and later more generally. At its largest, the Transition
Team was staffed by three lawyers and 13 support staff, including inves-
tigators, research assistants, language assistants and document managers.
More typically, it was a smaller unit of just a few staft.

To support the 11bis cases, the Transition Team undertook activi-
ties in two primary areas. First, in addition to the ICTY indictment and
supporting evidence, the Transition Team collected and handed over other
relevant evidence and information. ICTY investigators and trial lawyers
identified evidence that was not specifically required to prove the facts
alleged in the indictment but which would assist national prosecutors to
better understand the case and its context, such as analyses of relevant
military organisations and crime patterns in other locations. In addition,
the Transition Team collected OTP documents that provided additional
information and detail about the transferred case, such as motions for pro-
tection measures applicable to the witnesses in the transferred cases that
provided further detail about the particular protection needs of those wit-
nesses. Generally, these activities sought to provide national prosecutors
with access to the OTP’s institutional knowledge of the cases, information
that was not strictly necessary to prosecute the case but which allowed
national prosecutors to have a better understanding of the history of the
case and its context.

Second, the Transition Team enabled direct communications be-
tween OTP staff and their national counterparts on case-specific issues.
Through teleconferences and missions to the region arranged by the Tran-
sition Team, OTP prosecutors were able to explain and discuss critical
matters such as the prosecutorial theory of the case, how the evidence
transferred established the elements of the offences, issues that had arisen
in related cases with the evidence, possible defence arguments, and any
particular strengths or identified weaknesses in the case. OTP investiga-
tors and prosecutors further prepared and discussed information on the
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witnesses, including inconsistencies or credibility issues and the evidence
that could be elicited from key witnesses. The Transition Team further
acted as a point of contact for national prosecutors working on 11bis cases
who had questions that could be answered by OTP staff.

4.3.3.2. Reform in the Region:
The Example of Bosnia and Herzegovina

For the 11bis process to begin, legal reforms at the ICTY had to be
matched by legal reforms in the countries of the region, particularly Bos-
nia and Herzegovina. In large measure, these legal reforms were spear-
headed by the Office of the High Representative of Bosnia and Herze-
govina (‘OHR’), which worked together with Bosnian political and gov-
ernmental authorities to ensure that necessary legislation was passed. 1C-
TY representatives also participated in working groups and provided ad-
vice to the OHR.

In 2003 new criminal and criminal procedure codes were adopted at
the national level to create an appropriate legal regime for the transferred
proceedings. The 2003 Criminal Code of Bosnia and Herzegovina (‘CC
BiH’) represents a unique synergy of customary international law and
treaty law applicable to international crimes with national law."'® It incor-
porates key elements from the 1949 Genocide Convention, the 1993 IC-
TY Statute and the 1998 ICC Statute, as well as the 1977 Criminal Code
of the Socialist Federal Republic of Yugoslavia (‘CC SFRY”). Article 171
on genocide directly incorporates the relevant provisions of the Genocide
Convention. Article 172 on crimes against humanity is taken verbatim
from Article 7 of the ICC Statute. Articles 173—175 and 177-179, defin-
ing war crimes, are largely drawn from the CC SFRY, with updates and
revisions to reflect additional conduct recognised as war crimes in inter-
national law. Finally, Article 180 on individual criminal responsibility is
taken from Article 7 of the ICTY Statute.

At the same time, the Court of BiH was established to apply the
new criminal and criminal procedure codes and prosecute cases trans-

16 Criminal Code of Bosnia and Herzegovina, Official Gazette of Bosnia and Herzegovina,
27 June 2003, No. 3/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 55/06, 32/07, 8/10. See
Yaél Ronen, “The Impact of the ICTY on Atrocity-Related Prosecutions in the Courts of
Bosnia and Herzegovina”, in Penn State Journal of Law & International Affairs, 2014,
vol. 3, no. 1, p. 148.
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ferred by the ICTY, as well as other complex crimes like corruption and
organised crime. Following legislative approval in 2004, a War Crimes
Chamber was created within the Court of BiH in 2005, while a Special
Department for War Crimes was created within the Prosecutor’s Office of
Bosnia and Herzegovina (‘PO BiH’). To ensure that the PO BiH and
Court of BiH would be seen as independent and impartial in the adjudica-
tion of war crimes cases, an agreement was reached to further establish
the Registry of the Court of BiH as an international component of the
Court.""” Through the Registry, the Court of BiH and the PO BiH tempo-
rarily became a hybrid tribunal composed of both international and na-
tional prosecutors and judges. Through the Registry, international assis-
tance was also provided to defence counsel who would represent clients
before the Court of BiH in war crimes cases.

To meet the specific needs of war crimes prosecutions, the Law on
Protection of Witnesses Under Threat and Vulnerable Witnesses
(‘LoPW’) was adopted in 2003. Generally, the LoPW provides that the
Court “may order such witness protection measures provided for by this
Law as it considers necessary”.''® A wide range of protection measures
are specifically addressed in the law, from using technical means to pro-
tect the identity of witnesses from the public, to allowing, in the most ex-
ceptional cases, the testimony of witnesses whose identities are not known
to the defence.

Finally, a Law on the Transfer of Cases (‘LoTC’), compatible with
the new Criminal Procedure Code of Bosnia and Herzegovina (‘CPC
BiH’), was adopted in 2004."" It established the mechanisms necessary
under domestic law for the 11bis procedure, the transfer of the accused,
and the transfer of evidence to the Court of BiH. The LoTC provides that
national prosecutors are required to submit a national indictment accord-
ing to the facts and charges in the ICTY’s indictment, amending the IC-
TY’s indictment only to bring it in compliance with national procedure.'*

"7 BiH Registry Agreement, see supra note 32.

Law on Protection of Witnesses Under Threat and Vulnerable Witnesses, Official Gazette
of Bosnia and Herzegovina, 24 January 2003, No. 03/03, 21/03, 61/04, 55/05 (‘LoPW’).
Law on the Transfer of Cases from the ICTY to the Prosecutor’s Office of Bosnia and
Herzegovina and the Use of Evidence Collected by ICTY in Proceedings before the Courts
in Bosnia and Herzegovina, Official Gazette of Bosnia and Herzegovina, No. 61/04, 46/06,
53/06, 76/06 (‘LoTC’)

120 1bid., Art. 2(1).
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National prosecutors can, however, add new charges based on their inves-
tigations.'?!

The most significant features of the LoTC, however, are its provi-
sions regarding evidence. Article 3 establishes a presumption that evi-
dence gathered in accordance with the ICTY Statute and Rules is admis-
sible, while also reiterating the fair trial protection of Article 6(3) of the
European Convention on Human Rights (‘ECHR’). Articles 5—7 address
in more detail the admission and use of ICTY testimonies, expert witness-
es and investigative statements. Article 8 provides that electronic copies
of documentary and forensic evidence certified by the ICTY are to be
considered properly authenticated under national law. Perhaps most strik-
ing, Article 4 provides that adjudicated facts from ICTY judgments are
admissible in Court of BiH proceedings.

4.3.3.3. Complementarity in Practice

The Office of the Prosecutor made full use of the Rule 11bis transfer pro-
cedure. It filed its first 11bis motions in August 2004, and the last one in
July 2007. In total, eight 11bis cases involving 13 persons indicted by the
ICTY were referred to courts in the former Yugoslavia. Of the eight, six
were transferred to Bosnia and Herzegovina, one to Croatia and one to
Serbia.'” Seven of the eight cases were fully completed, while the eighth
was suspended due to the inability of the accused to stand trial. Ten ac-
cused were convicted, one pled guilty to the charges and one accused was
acquitted.

In fact, the OTP was more overzealous in proposing cases for refer-
ral than the judges were willing to accept.'” The Court’s rationale was the
gravity of the crimes and the position of the accused. The Referral Bench
applied these conditions strictly, although the OTP had proposed a more
flexible approach that also considered judicial resources and the relation-

2V Ibid., Art. 2(2).
2 ICTY, Infographic: Transfer of Cases (http://www.icty.org/sections/TheCases

/TransferofCases).

123 Qee, for example, ICTY, Prosecutor v. Dragomir MiloSevi¢, Referral Bench, Decision on

Referral of a Case Pursuant to Rule 11bis, IT-98-29/1-PT, 8 July 2005 (https://www.legal-
tools.org/doc/404de4/); ICTY, Prosecutor v. Rasim Delié, Decision on Motion for Referral
of Case Pursuant to Rule 11bis, IT-04-83-PT, 9 July 2007; ICTY, Prosecutor v. Milan
Lukic et al., Appeals Chamber, Decision on Milan Luki¢’s Appeal Regarding Referral, IT-
98-32/1-AR11bis.1, 11 July 2007 (https://www.legal-tools.org/doc/87d5b6/).
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ship of the case proposed for referral to other cases already completed by
the ICTY.

In assessing the 11bis proceedings as complementarity measures, it
is immediately apparent that complementarity at the ICTY differed signif-
icantly from complementarity at the ICC. At the ICC, complementarity is
only triggered with the existence of parallel cases at both the national and
international levels, and the national case is then scrutinised to determine
whether national authorities are willing and able to prosecute the case. In
this framework, the ICC can only complement national courts to the ex-
tent that they have failed to undertake their responsibilities to investigate
and prosecute a case.

At the ICTY, by contrast, complementarity began from the premise
that the relevant case was not being investigated and prosecuted by na-
tional authorities. The only case at issue was the case initiated by the 1C-
TY, which the OTP had already fully investigated. The absence of a na-
tional case, then, was the issue to be addressed by inquiring whether the
situation could be remedied by referring the case to national authorities
for prosecution. As the ICTY had already investigated the case, issues of
willingness and ability were narrowed to the prosecution phase, and ulti-
mately were resolved by determining whether the relevant state had en-
acted the necessary legislation for a fair trial and suitable punishment of
convicted persons. Both conceptually and legally, complementarity at the
ICTY can thus be seen as a form of positive complementarity because it
sought to change the status quo by increasing the number of national
prosecutions concerning grave crimes.

From this perspective, the 11bis process represented eight more
cases for national judiciaries to prosecute. In context, from July 1997 to
January 2005, national authorities in Bosnia and Herzegovina had only
tried 94 predominately low-level accused for war crimes.'** Moreover, the
crimes at issue in the six 11bis cases referred to Bosnia and Herzegovina
authorities were more complex and grave than their previous prosecu-
tions. The impact of the ICTY’s complementarity efforts was thus rela-
tively significant in these terms alone.

The 11bis proceedings also had important symbolic value. The re-

ferral of a case meant that international judges had concluded national law
provided the necessary conditions for a fair and impartial trial. The fair-

124 Konti¢ and Tolbert, 2011, see supra note 115.
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ness of the proceedings in practice was further regularly monitored by an
international organisation, the Organization for Security and Co-operation
in Europe (‘OSCE’). National authorities thus had the invaluable oppor-
tunity to demonstrate to the ICTY and the international legal community
that they were willing and able to fairly prosecute those suspected of seri-
ous crimes.'” As the Head of the OSCE Mission to Bosnia and Herze-
govina remarked: “The [11bis] mechanism has been a great success [...]
[in] demonstrating that the country’s Court and Prosecutor’s Office have
the necessary independence, professionalism and capacity to handle com-

plex war crimes proceedings”.'*®

Ultimately, however, the ICTY’s complementarity efforts through
the 11bis process should be assessed in terms of their broader impact on
national prosecutions of war crimes in the relevant countries, particularly
Bosnia and Herzegovina.'?” If national courts only prosecuted the 11bis
cases, or if the 11bis cases were sui generis proceedings in national
courts, complementarity in practice would be very limited. National
courts would support the ICTY by reducing its caseload, but the ICTY
would have provided little support to national courts. In the context of the
ICTY’s initial primacy and the shift envisaged by the Completion Strate-

125 Burke-White, 2008, p. 324, see supra note 101; Ronen, 2014, p. 143, see supra note 116.

126 ICTY, Joint Press Release, “ICTY Prosecutor and OSCE say the justice system of Bosnia
and Herzegovina is capable of efficiently processing war crimes cases”, 1 November 2011
(http://www.icty.org/sid/10839). See also Organization for Security and Co-operation in
Europe, “The Processing of ICTY Rule 11bis cases in Bosnia and Herzegovina: Reflec-
tions on findings from five years of OSCE monitoring”, A Report of the Capacity Building
and Legacy Implementation Project, January 2010 (http://www.oscebih.org
/documents/osce bih _doc 2010122314321282eng.pdf).

See, for example, Alejandro Chehtman, “Developing Bosnia and Herzegovina’s Capacity
to Process War Crimes”, in Journal of International Criminal Justice, 2011, vol. 9, no. 3,
p- 558-59, explaining that 11bis transfers strengthened BiH courts by “an enormous trans-
fer of information and evidence”, contributing to “the establishment of organic links be-
tween the ICTY and local courts” that facilitated “more horizontal forms of collaboration
between the institutions”, and, finally, 11bis transfers were “of crucial importance in help-
ing to secure funding for the Court of BiH by presenting it as a necessary tool for the suc-
cess of its Completion Strategy”; Tarik Abdulhak, “Building Sustainable Capacities —
From an International Tribunal to a Domestic War Crimes Chamber for Bosnia and Herze-
govina”, International Criminal Law Review, 2009, vol. 9, no. 2, p. 337, notes that “it was
through the establishment of special sections for war crimes in 2005 that the Court and the
Prosecutor’s Office would receive a major boost in financial, technical, and expert sup-
port”.
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gy, what was required and what is of interest is whether the 11bis pro-
ceedings promoted positive complementarity.

As a court with the core mandate of investigating and prosecuting
crimes, the ICTY had a limited scope for building the capacity of national
courts. At the same time, however, its contributions could be particularly
decisive because it had built its own capacity in specific areas that could
be invaluable to national courts and could not be provided by other actors.
Specifically, from the perspective of practitioners, war crimes cases are
unique in terms of the evidence required and the law to be applied, which
in turn require new skills and knowledge. In its decade of work prior to
the 11bis process, the ICTY had built strong capacity in both areas. For
national courts, these would be the key areas that had to be strengthened if
further national prosecutions were to be successful.

Each of the 11bis cases transferred to Bosnia and Herzegovina pre-
sented challenging issues of law and fact for national prosecutors and
judges. Of these, three issues can be identified that arose from legal re-
forms in Bosnia and Herzegovina to meet the ICTY’s requirements for
referral of cases, were raised in a number of the 11bis proceedings and
which would continue to be decisive to the success of national war crimes
cases. The first is the use of evidence gathered by the ICTY OTP and IC-
TY adjudicated facts through the LoTC. The second is the protection of
vulnerable and threatened witnesses, particularly in cases of sexual vio-
lence. The third is the application of international law defining interna-
tional crimes.

One of the most striking technical aspects of the 11bis proceedings
in Bosnia and Herzegovina was that effectively all evidence in those cases
was gathered by a foreign judicial authority, the OTP. This evidence of
course addressed both the crime base and the individual criminal respon-
sibility of the accused. A broad range of evidence was represented, in-
cluding viva voce fact and expert witnesses who had previously given
statements to and testified at the ICTY, and documentary evidence that
had been gathered by the OTP, both through requests for assistance to
Bosnia and Herzegovina authorities and search and seizure operations.

The use of foreign evidence is often problematic in criminal pro-
ceedings, particularly when it was not gathered in strict accordance with
the procedural regulations of the receiving state. Yet in the 11bis proceed-
ings, the LoTC operated smoothly and large amounts of evidence relevant
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to the charges against the accused were admitted. The PO BiH was able to
directly introduce nearly all evidence they received from the ICTY.'*® The
accused were similarly able to introduce ICTY evidence in their de-
fence.'”

This success was of course partly attributable to the LoTC’s clear
standards favouring admission. Equally, though, the Court of BiH devel-
oped, through the 11bis cases, a sophisticated, flexible and fair framework
for applying the LoTC. Critically, while promoting the interests of justice
by broadly favouring the free admission and evaluation of evidence from
the ICTY, the Court of BiH ensured that this was balanced by careful and
detailed attention to the accused’s fair trial rights under national and re-
gional law, particularly the ECHR. As the Trial Panel explained in 7rbic,
“the LoTC is a lex specialis so as to eliminate the risk of inadmissibility
of evidence collected by the ICTY pursuant to the CPC BiH”."** This was
fully consistent with the free evaluation of evidence principle in the CPC
BiH."! However, the Panel further explained that the LoTC’s aim to
broadly permit the admission of ICTY evidence was ultimately subject to
“the duty of the court to ensure a fair trial for the defendant”."** In par-
ticular, Articles 6(1) and 6(3) of the ECHR, directly incorporated into the
Constitution of Bosnia and Herzegovina, establish safeguards that must be
satisfied when admitting any evidence from the ICTY.

A particularly clear example of this approach’s value was in 7rbic,
which was the last and largest 11bis proceeding in BiH. In the first 11bis
cases, witnesses who had previously testified before the ICTY were again
called to testify viva voce before the Court of BiH. However, in the inter-

128 Proposed evidence from the ICTY was only partially rejected in Jankovi¢ and Trbié. See

Court of Bosnia and Herzegovina (‘Court of BiH’), Prosecutor’s Office of Bosnia and
Herzegovina v. Gojko Jankovié, First Instance Judgment, X-KR-05/161, 16 February
2007, pp. 20-26 (‘Jankovi¢ First Instance Judgment’) (http:/www.legal-
tools.org/doc/fac091/); Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v.
Milorad Trbié, First Instance Judgment, X-KR-07/386, 29 April 2010, pp. 358—79 (‘Trbi¢
First Instance Judgment”).

See, for example, Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v. Mejakic
et al., First Instance Judgment, X-KR/06/200, 30 May 2008, pp. 25-32, listing defence ev-
idence, much of which originated with the ICTY, as evidenced by the Evidence Registra-
tion Numbers.
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130 Trbi¢ First Instance Judgment, p. 365, see supra note 128.

B Ibid.
132 Ibid., p. 366.
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ests of judicial economy and to avoid retraumatising witnesses, the PO
BiH proposed to rely, particularly for crime base witnesses, on the tran-
scripts of those prior ICTY testimonies and written statements introduced
at the ICTY in lieu of oral testimony, supplemented by statements given
to OTP investigators. In addition, as related proceedings had already been
completed at the Court of BiH, the PO BiH sought to introduce testimo-
nies from those cases as well. These methods followed similar develop-
ments at the ICTY, where amendments to the RoPE permitted increasing
reliance on prior testimonies and written witness statements. However,
neither was clearly addressed in the LoTC or CPC BiH.

In Trbi¢, applying the framework developed in prior cases, the Trial
Panel generally accepted the proposed evidence,'* agreeing that although
the CPC BiH did not address the situation, the PO BiH could choose to
introduce transcripts rather than call the witnesses for direct examina-
tion."** To ensure that the fair trial rights of the accused were protected,
the Panel specifically noted those witnesses for whom the defence had
waived its right of cross-examination, and recalled that if the remaining
witnesses were not available for cross-examination their evidence could
not be the decisive basis for a conviction.'*> Notably, the Panel refused to
accept investigative statements given to OTP investigators that had not
been introduced into evidence at the ICTY unless the statements other-
wise met the admission requirements of Article 273(2) of the CPC BiH."*®
This was a strong protection for the accused’s fair trial rights, as it en-
sured that only statements admissible under the ICTY RoPE or CPC BiH
could be admitted under the LoTC. Finally, the Trial Panel accepted the
admission of transcripts from prior proceedings at the Court of BiH, even
though this was not specifically addressed in either the LoTC or the CPC
BiH."" It reasoned that the same standards should apply to testimonies
given before the ICTY and Court of BiH, particularly since evidence be-
fore the Court of BiH necessarily complied with national law.

Similar to the admission of ICTY evidence, the 11bis proceedings
also enabled BiH judicial authorities to develop the law and practice on

133 Ibid., pp. 358-79.

134 Ibid., p. 366.

135 See ibid., pp. 366, 367, 369.
136 Ibid., p. 369.

37 Ibid.

)
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accepting adjudicated facts from ICTY judgments. The LoTC generally
permits the admission of adjudicated facts, but the Court of BiH and par-
ties had to develop the applicable law and standards to regulate this pro-
cess. Relying heavily on ICTY jurisprudence, the Court of BiH again rec-
ognised that the admission of adjudicated facts, like the admission of evi-
dence from the ICTY, required balancing the interests of justice with the
fair trial rights of the accused. As the Trial Panel explained in Rasevi¢ and
Todovicé,

[t]he purposes of judicial economy and consideration for

witnesses, however, can put at risk the accused’s right to a

fair trial and the presumption of innocence. Therefore the

Panel may only promote those purposes in a way that re-

spects those rights."®

The Rasevi¢ and Todovi¢ case demonstrates the evidentiary value

of admitting adjudicated facts from the ICTY. In that case, the Trial Panel
accepted a large number of adjudicated facts, proposed by the PO BiH
and the defence, related to the general course of the conflict in Fo¢a Mu-
nicipality, that is, the context in which the crimes charged were commit-
ted."* The Panel then relied heavily on these adjudicated facts, together
with witness testimony, to establish the chapeau elements for crimes
against humanity.'*® The Trial Panels in Stankovi¢ and Jankovié likewise
found that the chapeau elements in those cases were established by adju-
dicated facts and witness testimony.'*' Trial Panels in later cases have
similarly relied on adjudicated facts from prior ICTY cases, together with
other evidence, to establish the context of events and the chapeau ele-
ments of crimes against humanity.'*

138 Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v. Mitar Rasevi¢ and Savo

Todovi¢, First Instance Verdict, X-KR/06/275, 28 February 2008, p. 34 (‘Rasevi¢ and
Todovi¢ First Instance Judgment’).

139 Ibid., pp. 25-33.

10 Ibid., pp. 42-46.

41" Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v. Radovan Stankovi¢, First

Instance Judgment, X-KR-05/70, 14 November 2006, p. 18 (‘Stankovi¢ First Instance

Judgment’); Jankovic¢ First Instance Judgment, p. 35, see supra note 128.

42 See, for example, Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v. Soldat

et al., First Instance Judgment, S1 1 K 011967 12, 5 May 2014, paras. 101-201 (‘Soldat et
al. First Instance Judgment’); Court of BiH, Prosecutor’s Office of Bosnia and Herze-
govina v. Marko Adamovi¢ and Bosko Luki¢, Second Instance Judgment, S1 1 K 003359
12, 17 April 2014, paras. 76—112 (‘Adamovi¢ and Luki¢ Second Instance Judgment”).
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While the approaches adopted by the Court of BiH are generally
consistent with practices at international tribunals, they are innovative in
the BiH context. BiH legal practice historically had been characterised by
strict application of rules that were detailed in the criminal procedure
code. However, the LoTC specifically, and the unique characteristics of
war crimes cases more generally, required the Court of BiH and the par-
ties to now apply a more standard-based approach, where principles and
factors would have to be weighed in order to reach a determination. Their
success in developing their capacity to apply such methods of legal rea-
soning can be seen in the fact that it is now common practice for both the
PO BiH and the defence at the Court of BiH to use evidence and adjudi-
cated facts from the ICTY, when appropriate.'*® The Court of BiH has
continued to apply a sophisticated approach to these issues, considering
whether the admission of proposed evidence from the ICTY was con-
sistent with the accused’s fair trial rights.'**

The protection of vulnerable and threatened witnesses was another
area in which the 11bis cases enabled important developments in the ca-
pacity of the PO BiH and Court of BiH to ensure the necessary production
of evidence in war crimes proceedings. Achieving fair and just accounta-
bility for war crimes requires effective protection of witnesses. Prior to
the commencement of the 11bis cases, there were significant concerns

143 Qee, for example, Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v. Jevié et
al., First Instance Judgment, S1 1 K 003417 10 (X-KR-09/823-1), 22 August 2012, Annex
IT (‘Jevi¢ et al. First Instance Judgment’); Court of BiH, Prosecutor’s Office of Bosnia and
Herzegovina v. Kos et al., First Instance Judgment, S1 1 K 0003372 10 (X-KR-10/893-1),
17 September 2012, pp. 144-54, 172-81 (‘Kos et al. First Instance Judgment’); Soldat et
al. First Instance Judgment, pp. 138—46, 150-63, see supra note 142; Adamovi¢ and Luki¢
Second Instance Judgment, pp. 196230, see supra note 142; Court of BiH, Prosecutor’s
Office of Bosnia and Herzegovina v. Veselko Raguz and Ivo Raguz, First Instance Judg-
ment, S1 1 K 005528 11, 18 April 2014, pp. 71-79; Court of BiH, Prosecutor’s Office of
Bosnia and Herzegovina v. Krsto Savié¢, Second Instance Judgment, X-KRZ-07/400, 8
November 2011, pp. 17-20, 119-30 (‘Savi¢ Second Instance Judgment’); Court of BiH,
Prosecutor’s Office of Bosnia and Herzegovina v. Sasa Baricanin, First Instance Judg-
ment, S1 1 K 004648 12, 9 November 2011, paras. 21-58.

See, for example, Jevi¢ et al. First Instance Judgment, paras. 947-95, see supra note 143,
deciding to admit statements that the accused gave as suspects to the ICTY; Kos et al.
Second Instance Judgment, paras. 52—59, see supra note 143, upholding the Trial Cham-
ber’s decision to admit much of the proposed evidence, but to exclude statements of facts
from ICTY plea agreements, on the ground that they were not subject to cross-
examination.
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that protection practices in Bosnia and Herzegovina were inadequate.'*
The adoption of the LoOPW was a necessary step to improve the capacity
of the Court of BiH to protect witnesses, but the law would need to be
effectively applied in practice. This was complicated by the fact that near-
ly all witnesses in the 11bis proceedings had previously testified at the
ICTY and been granted witness protection measures. The Court of BiH
was thus required to apply the LoPW as national law while also adhering
to protection measures previously ordered by a foreign court, the ICTY.'*

The first two 11bis cases — Stankovi¢ and Jankovi¢ — presented cru-
cial challenges in witness protection. Both cases concerned horrific
crimes of sexual violence perpetrated in the eastern Bosnian town of
Foca, including torture, rape and sexual slavery as crimes against humani-
ty, as well as murder, forcible transfer and imprisonment as crimes against
humanity. These cases also presented acute witness protection issues, both
in the courtroom and outside it. A number of witnesses were victims of
sexual violence perpetrated by the accused. The very act of testifying thus
created significant risks of retraumatisation, on the one hand, and a poten-
tial opportunity for the accused to abuse the witnesses, on the other. The
public nature of the trials also posed significant risks, as the families and
friends of the victims were not fully aware that the victims had suffered
sexual violence.

As in the other 11bis cases, witnesses in Stankovi¢ and Jankovié
were granted a range of protection measures that were in accordance with
national law and the orders of the ICTY, including the widespread use of
pseudonyms to protect personal information and arrangements for testi-
monies using voice and/or image distortion. The experience implementing
these measures in practice immediately generated one lesson: the Trial
Panel was able to identify the need to provide new pseudonyms to wit-

5 Human Rights Watch, “Justice at Risk: War Crimes Trials in Croatia, Bosnia and Herze-
govina, and Serbia and Montenegro”, Human Rights Watch Report, 13 October 2004, vol.
16, no. 7, p. 21.

See Rasevi¢ and Todovi¢ First Instance Judgment, p. 36, see supra note 138: “All prosecu-
tion witnesses, except for Ekrem Zekovi¢ and Amor Masovi¢, are identified by pseudo-
nyms and testified under certain protection measures. These witnesses were granted pro-
tection of their personal details and identities in the proceedings before the ICTY, which is
a decision the Court was anyhow obliged to respect, therefore all the witnesses testified be-
fore the Court of BiH in that capacity”.
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nesses who had previously testified before the ICTY, in order to improve
the protection of their personal information.'*’

However, these two cases presented such extreme circumstances
that the Trial Panels were required to go even further to ensure that wit-
nesses were able to testify freely and without harm to their physical and
mental well-being. In Jankovi¢, two witnesses who were granted voice
and image distortion in order to protect their identities were still distressed
about testifying.'*® Having been satisfied that testifying would be an ex-
tremely traumatic step for these witnesses, the Trial Panel ordered that the
witnesses would testify in closed session, and that the accused would be
removed from the courtroom while still having the opportunity to follow
the proceedings by video and consult with his defence counsel during
cross-examination.'* The Court was satisfied that these measures were
consistent with the accused’s fair trial rights under the ECHR."** The Ap-
peals Panel agreed.'”!

In Stankovi¢, the Trial Panel adopted even stronger protection
measures by largely closing the proceedings to the public during the
presentation of the prosecution’s evidence. As the Panel explained, this
step was required in light of both the need to protect witnesses and the
accused’s demonstrated willingness to use public proceedings to put wit-
nesses at risk.'”? Relatedly, but separately, the Panel continued the pro-
ceedings in the absence of the accused after he refused to attend his trial.
While the decision to largely close the trial to the public could be criti-
cised,'” it was affirmed on appeal, with the Appeals Panel accepting that
the protection of the witnesses in light of the accused’s threats “could not

be achieved in any other way but by the exclusion of the public”.'*

147" Stankovié First Instance Judgment, p. 12, see supra note 141.

148 Jankovi¢ First Instance Judgment, pp. 26-28, see supra note 128.

199 Ibid.

130 1bid.

151 Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v. Gojko Jankovié, Second

Instance Judgment, X-KR-05/161, 23 October 2007, pp. 6, 7.

192 Stankovié First Instance Judgment, pp. 12, 13, see supra note 141.

153 Qee ICTY, Prosecutor v. Radovan Stankovié, Prosecutor’s Third Progress Report, IT-96-

23/2-PT, 7 June 2006, Annex A: Second OSCE Report, Case of Defendant Radovan

Stankovi¢ Transferred to the State Court pursuant to Rule 11bis.

154 Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v. Radovan Stankovié, Sec-

ond Instance Judgment, X-KR-05/70, 28 March 2007, p. 7.
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Moreover, the Appeals Panel concluded that the Trial Panel had properly
“t[aken] into account the need to strike a balance between the rights of the
accused to a public trial and the protection of morality and interests of the
witnesses”, as it had opened the trial whenever possible.'*

Witness protection measures have continued to be regularly applied
in war crimes proceedings before the Court of BiH with great success.
Both the prosecution and the defence have utilised protection measures in
order to ensure that witnesses are able to testify freely without fear and
trauma. The Court of BiH has continued to implement ICTY protection
orders, and to balance the interests of the witness and the rights of the ac-
cused in determining whether protection measures should be ordered.'*
To date, there have not been any significant failures in the protection of
witnesses who testified before the Court of BiH. Indeed, in later cases,
fewer witnesses have requested and been assigned protection measures,
indicating that the Court’s early successes in protecting witnesses in the
11bis cases had increased the public’s confidence in the judicial pro-

CECSS. 157

Separate from evidentiary issues, the 11bis proceedings also signif-
icantly contributed to building the legal capacity of national authorities to
process war crimes cases. This is evident in the application of internation-
al law defining the crime of genocide in the 7rbi¢ case. The Trbi¢ case
was the only 11bis case in which the accused was charged with genocide
committed in Srebrenica in July 1995. It was not the first genocide case at
the Court of BiH; the Kravica case was completed in September 2009, a
month before the trial judgment was issued in Trbic.">® But Trbi¢ was, and
as of the time of writing still remains, the most significant genocide case
prosecuted at the Court of BiH in terms of the scope of the charges and
the accused’s military rank.'>’

1% Ibid.

156 See, for example, Kos et al. First Instance Judgment, pp. 154—59, see supra note 143.

See, for example, Adamovi¢ and Luki¢ Second Instance Judgment, pp. 196-98, see supra

note 142.

Court of BiH, Prosecutor v. Stupar et al., First Instance Judgment, X-KR-05/24, 13 Janu-

ary 2009 (‘Kravica First Instance Judgment’); Court of BiH, Prosecutor v. Stupar et al.,

Second Instance Judgment, X-KRZ-05/24, 9 September 2009. This case involved five sol-

diers convicted of aiding and abetting genocide by participating in the killing of over 1,000

Bosnian Muslim men and boys at the Kravica farming co-operative warehouse.

159 Milorad Trbi¢, Assistant for Security Affairs in the Vojska Republike Srpske (VRS, Bos-
nian Serb Army) Zvornik Brigade, had initially been charged together with other senior-

157

158
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In addition to the general challenges of the law of genocide, the
Trbic¢ case presented a particular legal challenge that would continue to be
critical in future genocide prosecutions at the Court of BiH: how the law
of genocide, particularly the requirement of genocidal intent, applies to
those other than the most senior leaders who formulated and organised the
plan to commit genocide in Srebrenica. Prosecutions for the Srebrenica
genocide at the Court of BiH are expected to involve intermediate- and
lower-level accused, those who did not design the genocidal plan, but who
participated in implementing it by carrying out the executions and other
tasks. In this regard, Trbi¢ was clearly not among the most senior leaders
and it was never alleged that he participated in designing the genocidal
plan. In referring his case to Bosnia and Herzegovina, the ICTY Referral
Bench expressed its view that “his level of responsibility was relatively
low”, particularly as he was the subordinate of the accused in the Popovi¢
et al. case at the ICTY.'® Nonetheless, Trbi¢ was still alleged to be an
intermediate link between the most senior leaders in the political and mili-
tary hierarchy and the soldiers on the ground who carried out the crimes,
and he was also alleged to have personally perpetrated some killings.'®'

The Trial Panel in Trbi¢ first conducted a thorough analysis of the
law of genocide, relying in particular on the jurisprudence of the ICTY
and ICTR and building on the analysis provided by the Kravica First In-
stance Judgment.'®® It correctly distinguished between the legal elements

and mid-level VRS and Serbian Ministry of Internal Affairs (MUP) officials in the Popo-
vi¢ et al. case at the ICTY. The indictment that was referred to the Court of BiH charged
Trbi¢ with individual criminal responsibility as a member of a joint criminal enterprise for
effectively all crimes committed in Srebrenica, including the forcible transfer of over
25,000 Bosnian Muslim women, children and elderly, all mass executions committed be-
tween 12 and 22 July 1995, and the reburial and concealment of the victims’ bodies. The
indictment alleged that Trbi¢ was a member of a joint criminal enterprise with and shared
the genocidal intent of senior VRS officials including Colonel Ljubisa Beara and Lieuten-
ant Colonel Vujadin Popovié, both of whom were convicted for perpetrating genocide by
the ICTY. See Trbi¢ First Instance Judgment, para. 276, supra note 128; ICTY, Prosecutor
v. Popovic et al., Consolidated Amended Indictment, IT-05-88-PT, 11 November 2005
(https://www.legal-tools.org/doc/9f73a8/); ICTY, Prosecutor v. Milorad Trbi¢, Indictment,
IT-05-88/1-PT, 18 August 2006 (https://www.legal-tools.org/doc/bd5d46/); ICTY, Prose-
cutor v. Milorad Trbi¢, Decision on Referral of Case under Rule 11bis with Confidential
Annex, IT-08-88/1-PT, 27 April 2007, para. 6.

ICTY, Prosecutor v. Milorad Trbi¢, Decision on Referral of Case under Rule 11bis with
Confidential Annex, IT-08-88/1-PT, 27 April 2007, para. 23.

161" See ibid., para. 14 (and citations therein).

160

162 Trbi¢ First Instance Judgment, paras. 166-202, see supra note 128.
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of the underlying genocidal act and the unique requirement of the crime
of genocide, genocidal intent or mens rea.'® Relying on the jurisprudence
of the ICTY and ICTR, the Panel fully set out the law on genocidal intent,
including the requirements that there must be an intent to physically de-
stroy'® the group in whole or in part.'® It concluded that the intent to de-
stroy the Bosnian Muslim population of Srebrenica constituted genocidal
intent,'% and that there was a joint criminal enterprise involving Colonel
Ljubisa Beara and Lieutenant Colonel Vujadin Popovi¢, among others,
who intended to commit genocide in Srebrenica.'®’

The Panel’s analysis of the law of genocide was subsequently
adopted and applied in later cases.'®® Trial Panels have consistently con-
cluded that genocide was committed in Srebrenica.'® They have further
correctly rejected contentions that are not in accordance with the legal
definition and elements of genocide,'” and applied the law of genocide in
light of the totality of the facts.!”!

19 Ibid., para. 174.
164 Ibid., para. 188.
195 Ibid., para. 189.
166 1pid., para. 790.
17 Ibid., para. 770.

198 See, for example, Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v. Zeljko
Ivanovié¢, Second Instance Judgment, S1 1 K 003442 14, 1 July 2014, paras. 41-58, 171
(‘Ivanovi¢ Second Instance Judgment’); Kos et al. First Instance Judgment, paras. 605-7,
see supra note 143; Jevi¢ et al. First Instance Judgment, paras. 927-59, see supra note
143; Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v. Momir Pelemis and
Slavko Perié¢, First Instance Judgment, S 11 K 003379 09, 31 January 2012, paras. 156—73
(‘Pelemis and Peri¢ First Instance Judgment’).

Pelemi$ and Peri¢ First Instance Judgment, paras. 141-73, 43645, see supra note 168;
Ivanovi¢ Second Instance Judgment, para. 357, see supra note 168; Kos et al. First In-
stance Judgment, paras. 608, 634, see supra note 143; Court of BiH, Prosecutor’s Office of
Bosnia and Herzegovina v. Radomir Vukovi¢ and Zoran Tomié, Second Instance Judg-
ment, S1 1K 006124 11, 25 January 2012, para. 415 (‘Vukovi¢ and Tomi¢ Second In-
stance Judgment’); Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v.
BozZidar Kuvelje, First Instance Judgment, S 1 1K 004050 11, para. 483.

See, for example, Pelemi§ and Peri¢ First Instance Judgment, para. 166, see supra note
168, noting “the total number of the men killed in Srebrenica is not one such fact that must
be established beyond a reasonable doubt, and that this fact is more important from the his-
torical rather than the legal and factual aspect of the case at hand”; Vukovi¢ and Tomié,
Second Instance Judgment, paras. 43943, see supra note 169: rejecting contention that
the number of killed must be sufficient to threaten the physical existence of the group.

169

170

7! See, for example, Pelemis and Peri¢ First Instance Judgment, para. 167, see supra note

168: the members of the JCE to commit genocide “had to know that the mass killing of the

FICHL Publication Series No. 23 (2015) — page 212



From Primacy to Complementarity:
The International Criminal Tribunal for the Former Yugoslavia, 1993-2015

After surveying the law of genocide generally, the Trial Panel in
Trbi¢ then further undertook a thorough review of the law on proof of
genocidal intent.'”? Recognising that proving genocidal intent is often a
matter of inference, the Panel set out an extensive list of factors, drawn
from the jurisprudence at the ICTY, ICTR and Court of BiH, that it would
analyse. This test focused on four particular issues: the general context of
events including any plan to commit genocide, the accused’s knowledge
of any plan, the specific nature of the accused’s acts, and the character of
the crimes in which the accused directly participated.'” The Panel further
noted that it would consider acts and circumstances that would tend to
create reasonable doubt that the accused possessed genocidal intent.'”™

The Panel concluded that Trbi¢ personally acted with the specific
intent to destroy the Bosnian Muslim group in whole or in part.'”> At the
outset of its analysis, the Trial Panel held that the key element distinguish-
ing those who possessed genocidal intent from aiders and abettors is
whether the accused “personally aim[ed] at the destruction of the

men from Srebrenica [...] would have a significant impact on both the Muslims of Sre-
brenica and Bosnian Muslims as a whole. Without a man in a family the family as a union
would be destroyed and the family would not have its head. Moreover, by destroying men
in such patriarchal society the principal perpetrators ensured that the majority of Muslims
from this area would not return to the central valley of the Drina River. Without men the
women and children stay without protection, there is not anyone to do all traditional male
duties, and the future generations will not have husbands and fathers. The evidence ad-
duced in these proceedings indicates beyond a doubt that they wanted to achieve exactly
such a goal”.

172 Trbi¢ First Instance Judgment, paras. 191202, see supra note 128.

'3 Ibid., para. 202; the factors specifically enumerated were: “1) The general context of

events in which the perpetrator acted including any plan to commit the crime; 2) The per-
petrator’s knowledge of that plan; and 3) The specific nature of the perpetrator’s acts in-
cluding the following: 1) No acts to the contrary for genocidal intent; 2) Single minded-
ness of purpose; 3) Efforts to overcome resistance of victims; 4) Efforts to overcome the
resistance of other perpetrators; 5) Efforts to bar escape of victims; 6) Persecutory cruelty
to victims; 7) Ongoing participation within the act itself; 8) Repetition of destructive acts
i.e. more than one act or site; 9) The acts themselves (The Kravica test): a. the number of
victims; b. the use of derogatory language toward members of the targeted group; c. the
systematic and methodical manner of killing; d. the weapons employed and the extent of
bodily injury; e. the methodical way of planning; f. the targeting of victims regardless of
age; g. the targeting of survivors; and h. the manner and character of the perpetrator’s par-
ticipation”.

174 Ibid., para. 202.

5 Ibid., paras. 792-827.
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group”.'”® In analysing each of the factors it had identified, the Panel re-
peatedly pointed to the facts establishing that Trbi¢ played his role in the
genocidal plan willingly and fully.'”” It noted that Trbi¢ was not “a simple
‘tool’” or simply “‘procured to commit the crimes’ by the responsible hi-
erarchy”, but rather “was an actor who joins into the plan himself sharing
the plan with the key players in the VRS Security Organ”.'”® The Panel
concluded:

It is sufficient to say that Trbi¢ did everything that was asked
of him. When the situation required more he assisted on his
own initiative. He didn’t complain or comment. He knew
what the plan was and he understood his role. He was not
fearful. He didn’t object or complain. He followed through.
He was a hard worker. [...] In fact, unlike others, he goes
from site to site. He does not participate in this crime once,
but repeatedly. Having participated thoroughly in the killings
at Orahovac he knows what it is like and he goes back for
more. He is in demand because of his experience. This is not
just following orders. This is a man who supported the geno-
cidal plan. He was not part of the original planning or its ar-
chitect but he made sure it worked to the extent of his ca-
pacity at the time and helped along others to conceal it from
the world."'”

The Panel’s identification and application of the law in 7rbi¢ has
influenced subsequent proceedings at the Court of BiH, particularly its
focus on the accused’s knowledge of the genocidal plan and whether the
accused joined the plan or was merely a tool of those who designed it. In
Pelemis and Peric, the Panel specifically referred to the factors identified
in Trbi¢,"® and concluded after analysing these factors that the accused'®!

176 Ibid., para. 264.

177" See, for example, ibid., para. 797: “he understood what was needed from him and he par-

ticipated fully”; para. 807: “he showed no remorse or hesitation”; para. 812: “[h]e was
completely resolute in his execution of the plan [...] [he] ‘gave himself utterly to its ac-
complishment’”’; para. 816: he “joined in”; para. 817: “[h]e had days between events to
contemplate his own participation [...] [t]he evidence indicates he just proceeds with the
tasks assigned”.

'8 Ibid., para. 774.
7 Ibid., paras. 825, 826.

180 Ppelemis and Peri¢ First Instance Judgment, paras. 448, 449, see supra note 168.

'8! The accused were the Acting Commander and Assistant Commander for Security and

Intelligence of the 1st Battalion of the 1st Zvornik Infantry Brigade. /bid., para. 1.
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knew of the genocidal plan but did not act with genocidal intent.'®* In Jev-
i¢ et al., the Panel similarly referred to the law set out in 7rbi¢'® and con-
cluded that the accused'® knew of the genocidal plan but did not person-
ally intend the destruction of the Bosnian Muslim group.'®> Although the
accused in these two cases were mid-level commanders like Trbi¢, the
Panels found that their contributions to the implementation of the geno-
cidal plan was limited to discrete incidents, and, unlike Trbi¢, they did not
otherwise support the implementation of the genocidal plan. They were
therefore convicted for aiding and abetting genocide. Other Panels have

applied similar reasoning.'®®

Trbi¢ thus played a significant part in determining the law and prac-
tice at the Court of BiH to distinguish between those who committed
crimes in Srebrenica with genocidal intent and those who did not. What
must be emphasised is that the approach developed in 7Trbi¢ and applied
in subsequent cases is drawn from and fully consistent with the jurispru-
dence and findings of the ICTY."®" In Trbié, the Trial Panel assessed this

82 Ibid., para. 448. In particular, the Court concluded that the nature of the accused’s acts —
ordering and supervising soldiers under their command in guarding prisoners, taking them
to executions and loading dead bodies — did not prove beyond reasonable doubt that they
personally intend the destruction of the Bosnian Muslim group. /bid., para. 450.

Jevi¢ et al. First Instance Judgment, paras. 960—65, see supra note 143.

Assistant to the Commander of the Special Police Brigade and Commander of the 1st
Company of the Jahorina Training Center. /bid., Verdict.

185 Ibid., para. 968.

See, for example, Vukovi¢ and Tomi¢ Second Instance Judgment, para. 482, see supra
note 169: Vukovi¢ knew of the genocidal plan but only “allowed himself to be used as a
weapon which, when deployed in conjunction with other weapons, was capable of destroy-
ing a protected group”; Ivanovi¢ Second Instance Judgment, para. 359, see supra note 168:
Ivanovic¢ likewise was “aware of the scope of the wider genocidal design envisaged by the
superior structures of the Serb authorities” and “consented to serve as an instrument which
contributed to the eradication of the protection group”; Kos et al. First Instance Judgment,
paras. 609-13, 622, see supra note 143; Kuvelje First Instance Judgment, paras. 491, 503,
see supra note 169.

183
184

187 The ICTY has found that some senior officials were not guilty of genocide because they

knew of the genocidal plan but did not themselves possess genocidal intent, or did not
know of the genocidal plan. See ICTY, Prosecutor v. Radislav Krsti¢, Appeals Chamber,
Judgment, 1T-98-33, 19 April 24, para. 134: finding that while Radislav Krsti¢, Com-
mander of the Drina Corps, knew of the genocidal intent of others, he did not have geno-
cidal intent (https://www.legal-tools.org/doc/86a108/); ICTY, Prosecutor v. Popovic et al.
Trial Chamber, Judgment, IT-05-88, 10 June 2010, para. 1414: finding that while Drago
Nikoli¢, Chief of Security of the Zvornik Brigade, knew of the genocidal intent of others,
he did not have genocidal intent; para. 1589: finding that Ljubomir Borov¢anin, Deputy
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law and identified a number of factors, appropriate for mid- and lower-
level accused, to determine whether the accused personally intended to
destroy the group in whole or in part. It can be expected that in future
prosecutions against mid-level officials, the factors and approach identi-
fied in Trbi¢ will be of particular assistance.

The impact of the 11bis proceedings can also be seen by comparing
prosecutions by the PO BiH for complex war crimes, before and after the
11bis cases. The first complex war crimes prosecuted by the PO BiH was
against Momcilo Mandi¢, the former Bosnian Serb Minister of Justice,
who was charged with responsibility for the crimes committed in prison
camps under the authority of Ministry of Justice. The Trial Panel acquit-
ted Mandi¢ due to lack of evidence.'® In reviewing the case, it can be
seen that there were particular problems with the prosecutorial theory of
the case, which focused on the relationship between Mandi¢ and those
who physically perpetrated the crimes, as well as a lack of evidence on
institutional arrangements and Mandi¢’s interactions with other senior
Bosnian Serb officials.

By contrast, after the 11bis proceedings, the PO BiH was able to se-
cure convictions in complex cases that it brought itself, such as Adamovi¢
and Luki¢ and Savié¢."® In both cases, the prosecutorial theory of the case
did not focus solely on the accused’s relationship with the physical perpe-
trators of the crimes, but also on the accused’s participation with other
local political and military leaders in designing and implementing policies
that involved the commission of crimes. The PO BiH further led extensive
evidence, obtained in large measure from the ICTY, demonstrating the
accused’s interaction and co-ordination with other local and regional
leaders, and the consistent patterns of crimes that were committed in the
implementation of their common policies.

A review of the Court of BiH’s work thus suggests that the 11bis

cases had valuable results in building the capacity of national prosecutors
and judges to process both the 11bis cases and all war crimes cases more

Commander of the Special Police Brigade, did not know of the genocidal intent of others;
para. 2090: finding that Vinko Pandurevi¢, Commander of the Zvornik Brigade, did not
know of the genocidal intent of others (https://www.legal-tools.org/doc/481867/).

18 Court of BiH, Prosecutor’s Office of Bosnia and Herzegovina v. Momcilo Mandi¢, First
Instance Judgment, X-KRZ-05/58, 18 July 2007.

18 Adamovi¢ and Luki¢ Second Instance Judgment, see supra note 142; Savi¢ Second In-
stance Judgment, see supra note 143.
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generally.'”® Of course, the positive results were not solely due to the
11bis proceedings. In particular, the participation of international judges,
prosecutors and staff in the work of the Court of BiH and PO BiH was
essential to building the capacity of their national colleagues and develop-
ing many of the practices that continue to be applied today. Donors made
other necessary contributions, including providing resources for witness
protection and appropriate physical infrastructure.

Nonetheless, it is important to recognise that the 11bis cases were
successful positive complementarity measures, even if the referral of cas-
es does not immediately appear to be a mechanism to build capacity. The
impact of the 11bis proceedings is likely attributable in large measure to
three aspects.

First, the 11bis process established clear, verifiable targets that
would need to be met for the referral of cases to be triggered. These tar-
gets focused on overarching structural issues — fair trial standards, inde-
pendence and impartiality of the judiciary, and abolition of the death pen-
alty — that were needed to create the necessary conditions for the criminal
justice sector to then operate. Necessarily, willingness and ability were
thus to be demonstrated through a dynamic, evolving process that was
primarily the responsibility of political authorities. Following referral, the
fairness of the proceedings in practice was monitored by independent in-
ternational experts. Moreover, the international community and others
generated strong positive incentives at the political and judicial levels, and
a large rule of law sector was able to participate in and contribute to the
process.

Second, as these cases were prepared by the OTP, they served as
templates of international practices and standards for national prosecutors
and judges unfamiliar with complex war crimes cases. They could see the
quality and amount of evidence collected by the OTP, and understand
how international prosecutors organised that evidence according to a
prosecutorial theory of the case and used it to prove each of the elements

190 See also Burke-White, 2008, p. 345, see supra note 101; Abdulhak, 2009, p. 335, see su-
pra note 127: “Considering the limited resources previously devoted to investigations and
prosecutions of these crimes in BH, it would appear that, were it not for the ICTY Comple-
tion Strategy, national capacities such as those which hare now in existence may never
have been created”.
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of the offences. These insights could then be applied to subsequent cases,
thus domesticating international standards from the ICTY.""

Third, national prosecutors and judges learned from the experience
of adjudicating well-supported cases that raised challenging evidentiary
and legal issues. Of course, all trials are a learning experience for practi-
tioners. But, particularly in the context of Bosnia and Herzegovina, it was
important that national prosecutors had the opportunity to learn from suc-
cessful cases. Knowing that international prosecutors had been satisfied
that there was sufficient evidence in support of the indictment, national
prosecutors could focus their attention on the practice of war crimes cas-
es, including the domestication and application of international law, the
protection of threatened and vulnerable witnesses, how to lead witnesses
in the courtroom, how to handle difficult procedural matters in complex
cases, and how to persuasively put forward a theory of the case based on
the evidence adduced.

4.4. Beyond Complementarity: Co-operation, Integration and
Capacity Building

4.4.1. The Challenge of Comprehensive Justice

The 11bis proceedings were important positive complementarity
measures. Having successfully referred and supported these cases, the
OTP would have been justified in concluding that the necessary tasks un-
der the Completion Strategy had been completed and returning to an ex-
clusive focus on its own work, the prosecution of those most responsible
for the crimes.

However, the OTP was fully aware of the immense work remaining
to be done to achieve more comprehensive justice for crimes committed
during the conflicts in the former Yugoslavia. Because primacy had been
the initial framework for the OTP’s activities, combined with a bottom-up
prosecutorial strategy, extensive investigations had been undertaken cov-
ering thousands of crimes. With the adoption of the Completion Strategy,

1 Konti¢ and Tolbert, 2011, p. 888, see supra note 115: finding that “national authorities,
particularly in BiH were able, by working with ICTY counterparts, to develop their capaci-
ties. We would argue that the capacity building aspect, provided by the ICTY [...] worked
hand in hand with the evidence provided, thus the evidence would not have had nearly as
great of value without the capacity building element provided by the ICTY™.
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it was clear that justice for these crimes depended on prosecutions by na-
tional courts, rather than the OTP. The OTP considered, however, that
national ownership of further accountability efforts was not inconsistent
with continued OTP involvement and support.

To give a sense of the scale of the issue, Prosecutor Carla Del Ponte
noted when the Completion Strategy was first presented to the Security
Council in 2001 that the OTP estimated there were approximately 8,000
individuals responsible for war crimes in the former Yugoslavia.'** The
National War Crimes Strategy (‘NWCS’) for Bosnia and Herzegovina,
adopted in 2008, estimated that 1,285 investigations involving 5,895
known suspects were then underway, with another few hundred cases of
known crimes for which no suspects had yet been identified. It is likely
that even these figures underestimate the number of cases to be investi-
gated and prosecuted. The NWCS set the goal of prosecuting the most
complex and highest priority cases by 2015, and all remaining cases by
2023. While not at the same scale, hundreds of more war crimes cases
remained to be investigated and prosecuted in other countries in the re-
gion, and it was also increasingly evident that third-party states were pur-
suing accountability for these crimes in their own domestic justice sys-
tems.

While there was increasing capacity in national criminal justice sec-
tors in the region, including as a result of the 11bis proceedings, the OTP
concluded that it was best placed to undertake specific measures that
would further strengthen national judiciaries. In particular, the OTP,
uniquely among rule of law and criminal justice actors, possessed a re-
source essential to successful national war crimes prosecutions: its evi-
dence collection. In addition, the OTP had developed trust, goodwill and
influence with key actors across sectors, including the international com-
munity, civil society, national legal practitioners and national political
authorities. With these advantages, the OTP was in the position to contin-
ue the process of transferring capacity from the ICTY to national courts
that was begun with the 11bis proceedings.

Over the last decade and continuing today, the OTP has undertaken
a range of related programmes and informal activities. Some can be de-

192 United Nations Security Council, 4429th Meeting, 27 November 2001, UN doc.
S/PV/4429, p. 31. See also ICTY, Infographic: Investigations, describing ICTY investiga-
tion and investigation strategy (http://www.icty.org/sid/97).
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scribed, while others must remain confidential because they concern on-
going investigations and prosecutions. These programmes and activities
certainly can be labelled as positive complementarity measures, as they
have improved the capacities of national courts to prosecute war crimes
cases. Equally, however, they represent a further shift at the ICTY beyond
complementarity towards a new model of international collaboration.

Both primacy and complementarity are often posed as a dichotomy:
either international or national prosecutions of war crimes. The collabora-
tion model that has been developed by the OTP begins from a different
perspective: a multiplicity of jurisdictions will necessarily be involved in
post-conflict accountability. From this perspective, the challenge is not
simply to decide whether cases will be allocated to one or another court,
but rather how to use both; that is, how to harness the work of multiple
courts in a more coherent way in order to achieve more comprehensive
justice. This model necessarily builds on the principle of complementari-
ty, as it recognises that national courts have an integral role in the justice
process. However, it further develops complementarity by understanding
the need to integrate multiple national jurisdictions into a single system,
while also recognising that international institutions, courts as well as oth-
ers, can play a variety of important substantive roles in addition to nation-
al capacity building.

In the collaborative model that has developed for the former Yugo-
slavia, the OTP’s role has evolved to serve as a hub loosely connecting
the disparate activities of different courts. In part, the OTP serves this
function because it is the primary repository of evidence and knowledge
of the crimes for war crimes prosecutions related to the conflicts in the
former Yugoslavia. For many national prosecutors and judges, liaising
with the OTP to search its evidence collection, obtain materials and de-
velop a deeper understanding of the crimes and successful prosecutions
has become a regular routine. By opening access to its evidence collection
and in-house expertise, the OTP is able to significantly improve the effi-
ciency of national war crimes prosecutions and ensure that additional val-
ue is achieved from the resources invested in obtaining that evidence and
developing that expertise. Duplicative investigations are inefficient, cost-
ly, and can pose significant risks to successful prosecutions.

In addition, the OTP has been able to forge more links between na-
tional judicial systems prosecuting these cases and with other actors. Over
the course of its mandate, the OTP developed strong relationships with a
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variety of institutions, from international organisations like the United
Nations to national prosecution services around the world. However, the
links between these actors were far less developed. The OTP thus could
and has worked to bring its partners into closer mutual relationships. Im-
proving regional co-operation among prosecutors in the former Yugosla-
via has been an important activity in this respect. Likewise, the OTP has
used its position of trust to improve interaction and resolve difficulties
between civil society and national judiciaries.

Finally, the OTP has increasingly engaged in monitoring and advi-
sory functions, particularly with respect to regional war crimes prosecu-
tions. With its established record of successful prosecutions and the trust
it has developed with both international and national authorities, the OTP
is in the unique position to monitor war crimes cases, objectively assess
achievements and challenges, and provide advice. These activities are dis-
tinct from the trial monitoring of the 11bis cases undertaken by the OSCE,
as the OTP does not seek to determine whether national cases meet crite-
ria such as international fair trial standards. Rather the OTP monitors
whether there are areas to further improve efficiency and effectiveness
and identifies challenges that may be impeding successful prosecutions.

It should be noted that beyond the adoption of the Completion
Strategy by the Security Council, the OTP was not specifically mandated
to engage in efforts to develop a collaborative framework with national
courts. As a result, the OTP has only been able to devote limited time and
resources from within its existing capacities to engage in these efforts.
Moreover, the OTP must rely primarily on informal, rather than legal, au-
thority, constraining the role it can play. Nonetheless, even with these
limitations, the OTP has been able to take significant steps towards realis-
ing a model of collaboration for the prosecution of war crimes committed
in the former Yugoslavia.

4.4.2. Access to Evidence

In the course of its investigations from 1994 to 2004, the OTP collected
immense amounts of evidence on the crimes committed during the con-
flicts in the former Yugoslavia. While much of this evidence has been in-
troduced in the OTP’s cases, more has not, as it relates to crimes scenes
and suspects that have not figured prominently in cases at the ICTY. Evi-
dence that has not been introduced in ICTY cases can only be obtained
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from the OTP, which must regulate access in order to protect confidential
information and the safety of witnesses.

The OTP’s evidence collection totals more than nine million pages
of evidence, including witness statements given during investigations,
documentary evidence obtained from governmental and military archives,
and expert reports in subjects such as forensic pathology, ballistics, de-
mography, military analysis and other specialised forensic fields. The evi-
dence collection also includes thousands of hours of video and audio rec-
ords, such as amateur videos, media footage and intercepts, as well as a
variety of physical evidence, such as weaponry and artefacts. All of this
evidence has been logged and entered into electronic databases. The
OTP’s databases are fully searchable, although sophisticated search tech-
niques are often required to address the challenges of digitising handwrit-
ten documents and documents in a variety of languages. All databases are
protected by security measures, and different access levels are available to
ensure that only authorised users are able to view confidential infor-
mation.

The OTP Transition Team, which had been incorporated into the
Immediate Office of the Prosecutor at the time of writing, is responsible
for searching the OTP’s databases in response to Requests for Assistance
(‘RFA’) submitted by national judiciaries. The Transition Team conducts
searches of databases, identifies relevant and available material, and pro-
vides certified electronic copies to the requesting party. As necessary, the
Transition Team consults with ICTY investigators and prosecutors famil-
iar with the evidence or issues to target valuable evidence responsive to
the RFA. The Transition Team can also inform the requesting party of the
existence of relevant confidential material, so that the OTP can request,
on behalf of the requesting party, clearance to provide the material. For
example, Rule 70 material has been provided to the OTP with strict confi-
dentiality requirements and can only be disclosed to another party with
express authorisation from the provider. While the OTP cannot disclose
such material without authorisation, it can assist national authorities to
request such authorisation and liaise with the information provider. Simi-
larly, national prosecutors can request access to statements given by pro-
tected witnesses. In such cases, the Transition Team can assist the re-
questing party to file a Rule 75(H) application for variation of protection
measures to allow the requesting party access to protected information. To
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date, the OTP has received and processed more than 5,500 RFAs from
authorities around the world.

The RFA process is functional, but cumbersome in the context of
thousands of cases being investigated by a number of national prosecu-
tors. This is particularly true when large amounts of material must be
searched to gather evidence on a range of issues. Accordingly, for a num-
ber of years now the OTP has further enabled remote access to its public
databases by prosecutor’s offices in the region, using secure encryption
keys. This remote access system was built upon the OTP’s disclosure sys-
tem, obviating the need to develop a new system. Through remote access,
investigators and prosecutors in the region are able to conduct searches of
the OTP’s evidence collection themselves to identify relevant evidence
for their investigations and generate leads. If material is identified, the
Transition Team can then quickly and easily certify and provide official
electronic records.

In 2009, following discussions with national counterparts during a
regional war crimes meeting, the OTP decided to take a further step in
enabling more effective access to its evidence collection by establishing
the Liaison Prosecutors project with funding provided by the European
Union. ' Under this project, the state-level prosecutor’s offices from
Bosnia and Herzegovina, Croatia, and Serbia have effectively seconded
one prosecutor from each office to work together with the OTP’s Transi-
tion Team. The liaison prosecutors enjoy three key advantages. First, the
liaison prosecutors have unrestricted access to search the OTP’s non-
confidential databases, allowing them to access more evidence than
through the remote access system. Second, the liaison prosecutors receive
direct assistance from the Transition Team in performing their searches,
allowing them to better target relevant information and improve the effec-
tiveness of their searches. Finally, by being on-site, liaison prosecutors
can consult and liaise directly with OTP investigators and prosecutors
with knowledge of the crimes being investigated. This allows liaison
prosecutors to support their colleagues in their home office by accessing
the in-house expertise and institutional knowledge of the OTP.

193 See, for example, Serge Brammertz, “The Legacy of the ICTY: Fair Trials and Coopera-
tion with Local Courts”, in Richard H. Steinberg (ed.), Assessing the Legacy of the ICTY,
Martinus Nijhoff, Leiden, 2011, p. 31; European Commission, Fact Sheet: Training War
Crimes Prosecutors: Fighting Impunity in the former Yugoslav Countries.
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The Liaison Prosecutors project has achieved important results.
Over the course of the project, the liaison prosecutors have focused their
activities in different ways, depending on the particular needs of their of-
fices. Some have conducted large numbers of searches for a wide array of
cases, allowing their colleagues in their home offices to focus less on ob-
taining evidence and more on analysing and compiling the evidence for an
effective case. Others have focused on following developments in the IC-
TY’s trials and appeals and updating their home office on new evidence
that has been led and evidentiary issues that have arisen in proceedings.
Still others have targeted their activities on specific, high priority cases
for which evidence from the OTP is essential, allowing them to investi-
gate the case, at least in part, from The Hague and take maximum ad-
vantage of the availability of OTP investigators and prosecutors.

The provision of access to the OTP’s evidence collection is not only
important with affected states, but also with third-party states that are
conducting their own prosecutions or enforcing “no safe haven” immigra-
tion policies. To date, the OTP has received large numbers of RFAs from
countries outside the former Yugoslavia, including Australia, Canada,
Germany, Sweden and the United States. Initially, the majority of these
RFAs were in connection with immigration by refugees from the former
Yugoslavia and more in the nature of background checks. More recently,
however, prosecutors from third-party states dealing with either war
crimes or immigration fraud cases have sought access to OTP evidence in
order to support their prosecutions. Similarly, OTP experts are being in-
creasingly called upon to assist investigations and prosecutions by judici-
aries in third-party states.

4.4.3. Category II Cases

As a follow-up to the 11bis proceedings, the OTP initiated the Category 11
case programme. While the 11bis process was limited to cases that the
OTP had indicted, there were a number of investigations underway in-
volving intermediate-level suspects that would likely have led to an in-
dictment if the Completion Strategy had not focused the OTP’s remaining
prosecutions on the most senior leaders and terminated further investiga-
tions in 2004. These Category Il cases were at various stages in the inves-
tigation process, with some almost ready for indictment, while others re-
quired further investigations to determine whether an indictment would be
appropriate. To ensure that these cases would be processed, the OTP in
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June 2005 began transmitting them to the appropriate national authority
for further action. By the end of this programme in December 2009, the
OTP had transferred 17 files involving 43 suspects to prosecutors’ offices
in Bosnia and Herzegovina, Croatia and Serbia.

Over the last few years, the OTP has monitored the progress of the
Category II cases and reported the status of this work to the Security
Council."” The Category II cases have not, as of the date of writing,
achieved the same positive results as the 11bis proceedings. While some
have proceeded to trial and been completed, others have not moved out of
the investigative phase after a number of years. The OTP continues to
work with the relevant judicial authorities to process these cases, includ-
ing providing direct advice on evidentiary issues and the prosecutorial
theories of the case.

On reflection, while it was necessary for the OTP to transfer these
cases to ensure that there was not an impunity gap, it likely would have
been better if the transfer had been done through a formal process, like the
11bis proceedings. An option that could have been explored would have

194 See, for example, Report of Serge Brammertz, Prosecutor of the International Criminal
Tribunal for the former Yugoslavia, provided to the Security Council under paragraph 6 of
Security Council resolution 1534 (2004), UN doc. S/2015/342, 15 May 2015, para. 46
(‘OTP May 2015 Completion Strategy Report’); Report of Serge Brammertz, Prosecutor
of the International Criminal Tribunal for the former Yugoslavia, provided to the Security
Council under paragraph 6 of Security Council resolution 1534 (2004), UN doc.
S/2014/827, 19 November 2014, paras. 43—46 (‘OTP November 2014 Completion Strate-
gy Report’); Report of Serge Brammertz, Prosecutor of the International Criminal Tribunal
for the former Yugoslavia, provided to the Security Council under paragraph 6 of Security
Council resolution 1534 (2004), UN doc. S/2014/351, 16 May 2014, paras. 4446 (‘OTP
May 2014 Completion Strategy Report’); Report of Serge Brammertz, Prosecutor of the
International Criminal Tribunal for the former Yugoslavia, provided to the Security Coun-
cil under paragraph 6 of Security Council resolution 1534 (2004), UN doc. S/2013/678, 18
November 2013, paras. 40, 41 (‘OTP November 2013 Completion Strategy Report’); Re-
port of Serge Brammertz, Prosecutor of the International Criminal Tribunal for the former
Yugoslavia, provided to the Security Council under paragraph 6 of Security Council reso-
lution 1534 (2004), UN doc. S/2013/308, 23 May 2013, paras. 44—46 (‘OTP May 2013
Completion Strategy Report’); Report of Serge Brammertz, Prosecutor of the International
Criminal Tribunal for the former Yugoslavia, provided to the Security Council under para-
graph 6 of Security Council resolution 1534 (2004), UN doc. S/2012/847, 19 November
2012, paras. 50, 51 (‘OTP November 2012 Completion Strategy Report’); Report of Serge
Brammertz, Prosecutor of the International Criminal Tribunal for the former Yugoslavia,
provided to the Security Council under paragraph 6 of Security Council resolution 1534
(2004), UN doc. S/2012/354, 23 May 2012, paras. 57, 58 (‘OTP May 2012 Completion
Strategy Report’).
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been to revisit the mechanisms put in place by the original Rule 11bis to
allow the cases to be “undeferred”. Formal processes have many ad-
vantages, including judicial oversight, the possibility of imposing binding
obligations and the availability of official monitoring mechanisms. Defer-
ral of cases from an international court to a domestic one is a valuable
tool for complementarity, as the 11bis cases demonstrated. But deferral
should not be seen as the only option. Measures can be explored in the
future to apply the same lessons from the 11bis proceedings to the transfer
of other cases.

4.4.4. Regional Co-operation

One of the greatest challenges for national war crimes prosecutions in the
former Yugoslavia, and indeed for collaboration as a model, is co-
operation between national prosecutors’ offices. When crimes, victims
and perpetrators cross borders, as can be expected in most post-conflict
situations, transnational judicial co-operation is essential. In the countries
of the former Yugoslavia, this problem is significantly exacerbated by a
number of factors, including constitutional provisions and treaties pre-
cluding extradition, suspects who are nationals of more than one country,
political distrust and diverging legal systems. The results can be daunting.
Multiple states may be able to assert jurisdiction over the same crime
based on the location of the crime, the nationality of the victims and the
nationality of the suspect. One state may have custody of the suspect,
while another state may be in possession of the majority of relevant evi-
dence. Two or more states may, unknowingly or not, be conducting paral-
lel investigations. Co-operation between prosecutors’ offices is the only
way to address these situations.'*®

Accordingly, the OTP has consistently identified the need to ad-
dress challenges in regional co-operation and actively supported, through
formal and informal channels, the development of mechanisms to
strengthen it."”® In 2005 the prosecution services of Croatia and Bosnia

195 See, for example, OTP May 2015 Completion Strategy Report, para. 40, see supra note
194.

19 See, for example, OTP November 2013 Completion Strategy Report, para. 53, see supra
note 194; OTP May 2013 Completion Strategy Report, para. 55, see supra note 194; OTP
November 2012 Completion Strategy Report, para. 63, see supra note 194; OTP May 2012
Completion Strategy Report, para. 72, see supra note 194; Report of Serge Brammertz,
Prosecutor of the International Criminal Tribunal for the former Yugoslavia, provided to
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and Herzegovina signed the “Protocol on Agreement in Establishing Mu-
tual Cooperation in Combating All Forms of Serious Crime”, followed by
agreements between Serbia and Croatia and between Croatia and Monte-
negro for the extradition of those convicted of organised crime and cor-
ruption. Specific mechanisms for war crimes prosecutions then began to
be put in place in 2006, with the adoption of the “Agreement on Coopera-
tion in the Prosecution of Perpetrators of War Crimes, Crimes against
Humanity and Genocide” between the prosecution services in Serbia and
Croatia. Finally, in January 2013, after strong encouragement and active
participation by the OTP, the prosecution services of Serbia and Bosnia
and Herzegovina adopted the “Protocol of the Prosecutor’s Office of Bos-
nia and Herzegovina and the Office of the War Crimes Prosecutor of the
Republic of Serbia on Cooperation in Prosecution of Perpetrators of War
Crimes, Crimes against Humanity and Genocide”. This was followed by
similar protocols between other prosecutions services in the region.

Given that it is unlikely barriers to extradition will be removed, the
protocols between prosecutor’s offices supported by the OTP focus on
operational measures to transfer evidence from the national prosecutor
that investigated the case to the national prosecutor who can obtain custo-
dy of the suspect. They supplement, but do not replace, agreements on
mutual assistance in criminal matters. The protocols provide for a number
of significant advancements in regional co-operation on war crimes cases.
The respective prosecution services commit to exchange information on
all pending cases so that parallel investigations can be identified. This
commitment is continuous and continues to apply as new suspects are
identified. The protocols further require the prosecutors to exchange case
files for further review and analysis. The prosecutor’s office that can ob-
tain custody of the suspect identified by another investigation retains the
discretion to determine whether it should pursue the case or not. If that
prosecutor’s office determines that a case can be prosecuted, it can submit
a binding request to the other prosecution service to hand over all evi-
dence and necessary documentation. However, if the prosecutor’s office

the Security Council under paragraph 6 of Security Council resolution 1534 (2004), UN
doc. S/2011/716, 16 November 2011, para. 64 (‘OTP November 2011 Completion Strate-
gy Report’); Report of Serge Brammertz, Prosecutor of the International Criminal Tribunal
for the former Yugoslavia, provided to the Security Council under paragraph 6 of Security
Council resolution 1534 (2004), UN doc. S/2011/316, 18 May 2011, para. 67 (‘OTP May
2011 Completion Strategy Report’).
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receiving such a request has territorial jurisdiction, based on the location
of the crime committed, it may refuse to transfer the relevant evidence if
the victims of the crime object.

Over time, these protocols have been increasingly utilised to ad-
dress the problem of cross-border fugitives. There have recently been a
number of high-profile’”” and other cases'”® that utilised the protocols, at
least in part, building trust both among prosecutors and the general public
in the regional co-operation process. The protocols have further created
space for increasing informal regional co-ordination between prosecutors.
Improved co-operation is already moving the accountability process for-
ward in ways that could not have been foreseen a decade ago.'”

However, while useful and offering the possibility to continue
strengthening regional co-operation, the protocols are imperfect. As
agreements between the respective prosecution services, the protocols do
not have the same legal status as treaties or formal agreements between
the respective states. The inevitable result is that while the protocols are
functional for many cases, they may be more difficult to objectively uti-
lise for contentious situations that become political, as well as legal, is-
sues.”” Unfortunately, it is precisely for such cases that regional co-
operation regulated by objective legal criteria is most needed.

97 Qee, for example, Rick Lyman, “15 Serbs are Arrested in Connection with 1993 Massa-

cre”, in New York Times, 5 December 2014; lan Traynor, “Serbia Arrests Seven Men over
1995 Srebrenica Massacre”, in The Guardian, 18 March 2015.

See, for example, Republic of Serbia, Office of the War Crimes Prosecutor, Press Release,
“As a result of Serbian and BiH Prosecutors’ Cooperation, Three Indicted for War Crimes
against 300 Serb Civilians in Livno”, 2 April 2015 (http://www.tuzilastvorz.org.rs
/html_trz/VESTI_SAOPSTENJA 2015/VS 2015 04 02 ENG.pdf); Republic of Serbia, Of-
fice of the War Crimes Prosecutor, Press Release, “Cooperation Brings Indictment for
Crimes Against Serbs in Bosanska Krupa”, 16 January 2015, (http://www.tuzilastvorz.org.rs
/html_trz/VESTI_SAOPSTENJA 2015/VS 2015 01 _16_ENG.pdf).

See, for example, Republic of Serbia, Office of the War Crimes Prosecutor, Press Release,
“Fifteen Under Arrest on Suspicion of 1993 Seizure and Killing of 20 Passengers in Strp-
ci”, 5 December 2014: “After 21 years, owing to joint efforts of the Offices of the Serbian
War Crimes Prosecutor and BH Prosecutor, a great step forward has been made in the clar-
ification of crimes against citizens of the then Federal Republic of Yugoslavia”
(http://www.tuzilastvorz.org.rs/html_trz/VESTI_SAOPSTENJA_2014/VS_2014_12 05_E
NG.pdf).

See, for example, “Switzerland to Extradite Acquitted War Crimes Suspect Oric to Bosnia,
not Serbia”, in Deutsche Welle, 25 June 2015 (http://www.dw.com/en/switzerland-to-
extradite-acquitted-war-crimes-suspect-oric-to-bosnia-not-serbia/a-18541296); “Dacic,
Pusic Urge Resolution of Open Issues”, in 92, 12 March 2015 (http://www.b92.net/eng/

198

199
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More broadly, the protocols do not and could not fully address the
essential issue of strategic co-ordination and co-operation between re-
gional prosecutors’ offices. The protocols enable prosecutors to share in-
formation about cases under investigation and agree to the transfer of par-
ticular cases to another jurisdiction when appropriate. However, to im-
prove efficiency and ultimately enable more comprehensive justice, na-
tional prosecutors would ideally co-operate at a strategic level as well.
Such strategic co-operation would involve, inter alia: identifying a com-
mon set of priorities for war crimes prosecutions; relating resources avail-
able at a regional level to the activities needed to achieve those priorities;
establishing objective criteria to determine which prosecution service
would be best placed to conduct investigations and prosecutions in partic-
ular cases; and adopting a regional strategy for war crimes prosecutions
bringing together the individual efforts of national prosecutors into a more
comprehensive plan to achieve accountability at the regional level.

In the context of the former Yugoslavia, such strategic co-operation
would be very difficult to achieve for a variety of reasons, particular at
this late stage. Nonetheless, in future situations, an early focus on transna-
tional co-operation between national prosecutors could yield valuable re-
sults. In this regard, it is important that legal reforms are implemented that
not only improve co-operation between national and international authori-
ties, like the BiH LoTC, but also ensure that mechanisms are in place to
support co-operation between national prosecutors.

4.4.5. Monitoring and Advice

Since the arrest of the OTP’s last remaining fugitives in 2011 and particu-
larly following delays in processing the Category II cases, the OTP has
increasingly devoted efforts to monitoring the status of war crimes prose-
cutions in the countries of the former Yugoslavia and providing advice on
measures to resolve challenges and further improve the efficiency and
effectiveness of national prosecutions. These are ongoing activities that

news/politics.php?yyyy=2015&mm=03&dd=12&nav_i1d=93456); Kristina Kukolja, “Cro-
atia Responds to Serbia’s Plea Against Snedden Extradition”, in SBS, 4 January 2015
(http://www.sbs.com.au/news/article/2015/01/04/croatia-responds-serbias-plea-against-
snedden-extradition).
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the OTP then summarises and reports to the Security Council in its regu-
lar, biannual Completion Strategy reports.”'

The OTP has consistently monitored and drawn the attention of the
international community to delays in the implementation of the Bosnia
and Herzegovina National War Crimes Strategy.’”> The OTP has under-
scored that in accordance with the NWCS, the PO BiH and Court of BiH
should be focusing their activities on the most complex and highest priori-
ty cases, including in particular those involving senior- and mid-level sus-
pects and cases of sexual violence.*”” In addition, the OTP has identified a
number of technical and operational issues in national war crimes prose-
cutions, including the need to jointly prosecute related suspects, quality
control issues in the preparation of indictments, charging practices related
to crimes against humanity, and others.”** The OTP has also pointed to the
needs of prosecutors, including in particular appropriate resources and
training.*” Finally, the OTP has addressed strategic issues in national war
crimes prosecutions. The OTP has identified barriers to regional co-
operation while also encouraging prosecutors to better co-ordinate their
activities.””® The OTP has also specifically noted that one of the most sig-

201 See OTP Completion Strategy Reports, supra notes 194, 196.

202 See, for example, OTP May 2015 Completion Strategy Report, para. 47, see supra note
194; OTP November 2014 Completion Strategy Report, paras. 4748, see supra note 194;
OTP May 2014 Completion Strategy Report, paras. 47-51, see supra note 194; OTP No-
vember 2013 Completion Strategy Report, paras. 47-50, see supra note 194; OTP May
2013 Completion Strategy Report, paras. 52-54, see supra note 194; OTP November 2012
Completion Strategy Report, paras. 57-59, see supra note 194; OTP May 2012 Comple-
tion Strategy Report, paras. 64—67, see supra note 194; OTP November 2011 Completion
Strategy Report, paras. 61, 62, see supra note 196; OTP May 2011 Completion Strategy
Report, para. 64, see supra note 196.

See, for example, May 2015 OTP Completion Strategy Report, para. 47, see supra note

194; November 2014 OTP Completion Strategy Report, paras. 41, 48, see supra note 194;
May 2014 OTP Completion Strategy Report, paras. 52, 53, see supra note 194.

203

204 See, for example, May 2015 OTP Completion Strategy Report, para. 47, see supra note

194; November 2014 OTP Completion Strategy Report, paras. 45, 48.

205 See, for example, May 2013 OTP Completion Strategy Report, paras. 54, 69—72.

26 See, for example, May 2015 OTP Completion Strategy Report, paras. 40—44, see supra

note 194; November 2014 OTP Completion Strategy Report, paras. 54-56, see supra note
194; May 2014 OTP Completion Strategy Report, paras. 59-61, see supra note 194; No-
vember 2013 OTP Completion Strategy Report, paras. 53-55, see supra note 194; May
2013 OTP Completion Strategy Report, paras. 55-58, see supra note 194; November 2012
OTP Completion Strategy Report, paras. 60—63, see supra note 194; May 2012 OTP Com-
pletion Strategy Report, paras. 70-74, see supra note 194; November 2011 OTP Comple-
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nificant barriers to improvements in the processing of war crimes cases at
the national level is that national prosecutors have not yet adopted and
implemented strategic approaches to war crimes cases.*"’

The OTP’s increasing role providing monitoring and advisory ser-
vices for national justice efforts has been welcomed by both international
partners and national counterparts. Of course, other organisations, such as
the OSCE, monitor national war crimes prosecutions and produce im-
portant analyses.””® Nonetheless, the OTP’s expertise in the practice of
war crimes prosecutions and extensive knowledge of the crimes enables it
to not only identify issues but also understand how they arose and what
solutions are necessary to resolve them. The OTP’s experiences highlight
the need for continuing, in-depth engagement by international prosecutors
with national war crimes prosecutions.

4.5. Conclusion

Writing in 2002, before the Completion Strategy was put in place, a dis-
tinguished practitioner commented with regret:
The ICTY has had little impact on the region’s justice sys-
tems or on war crimes prosecutions and proceedings. [...]
The possibility that local prosecution of war crimes can be
conducted in a reasonably fair and impartial manner is now a
very distant prospect indeed.””

At the time, this was an entirely fair and accurate assessment.

Thankfully history developed in a different direction, as this chapter
has shown. Beginning in 2003, the ICTY successfully transitioned from
its primacy framework to an approach implementing the principle of
complementarity. The OTP then further continued this evolution by be-
ginning to develop a collaborative model bringing together international
and national courts to achieve more comprehensive justice for war crimes

tion Strategy Report, paras. 63—68, see supra note 196; May 2011 OTP Completion Strat-
egy Report, paras. 65-67, see supra note 196.

27 May 2015 OTP Completion Strategy Report, paras. 35-39, see supra note 194.

208 See, for example, Organization for Security and Co-operation in Europe, “Combating Im-

punity for Conflict-Related Sexual Violence in Bosnia and Herzegovina: Progress and
Challenges (2004-2014)”, June 2015 (http://www.osce.org/bih/171906).
David Tolbert, “The International Criminal Tribunal for the Former Yugoslavia: Unfore-

seen Successes and Foreseeable Shortcomings”, in Fletcher Forum of World Affairs, 2002,
vol. 26, no. 2, p. 18.
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committed in the former Yugoslavia. National judiciaries continue to face
many significant challenges in prosecuting war crimes, and even with the
progress achieved so far many cases still remain to be processed. None-
theless, the fact remains that hundreds of war crimes cases are being fairly
adjudicated in the national courts of the countries of the former Yugosla-
via. The ICTY played an important role in creating the necessary condi-
tions and, even more, ensuring that national prosecutions of war crimes
could be successfully conducted.

In a historical perspective, the interactions between international
and national courts during the ICTY’s 23 years of operations offer many
valuable insights and lessons learned for international criminal justice
practitioners and policy makers. Of these, three in particular can be high-
lighted.

First, complementarity between international tribunals and national
courts should not be reduced to mere matters of case allocation. Jurisdic-
tional issues are important, but successful complementarity requires much
more. In particular, there needs to be careful attention to technical and
operational issues that are essential to the practice of war crimes prosecu-
tions. Most important, measures are needed to promote and allow exten-
sive sharing of evidence between jurisdictions. War crimes cases require
enormous volumes of evidence in a wide variety of forensic fields. It is
unrealistic to expect that any national prosecutor’s office would receive
the necessary resources to gather and analyse this evidence. This obstacle
can only be overcome if prosecutors, national and international, can share
the investigative burden by more easily exchanging the evidence they
have obtained and potentially co-ordinating their investigative activities.
International organisations — criminal courts, commissions of inquiry and
related justice sector actors like Interpol — can play a critical part by shar-
ing evidence they have obtained and offering their forensic expertise. In
addition, measures like the acceptance of adjudicated facts from interna-
tional judgments can help to reduce the evidentiary burden on national
courts and allow them to focus on the individual criminal responsibility of
the accused. As the example of Bosnia and Herzegovina shows, extensive
evidence sharing is effective, cost-efficient and fully consistent with in-
ternational fair trial standards. In the future, consideration should be given
at the outset as to measures and reforms that will link a multiplicity of
judiciaries through effective sharing of evidence.

FICHL Publication Series No. 23 (2015) — page 232



From Primacy to Complementarity:
The International Criminal Tribunal for the Former Yugoslavia, 1993-2015

Second, more attention is needed to the mandates of international
courts and related accountability mechanisms like commissions of in-
quiry, as well as creative solutions to institutionalise frameworks for judi-
cial co-operation. Complementarity is too important and too complex to
be left to chance. Moreover, given the resource constraints that all courts
face, difficult choices have to be made in determining institutional priori-
ties. Clear mandates to co-operate with other courts in a collaborative jus-
tice programme are needed to confirm priorities, ensure that appropriate
resources are allocated, and provide legal grounds to overcome barriers.
In a similar vein, the ICTY’s experience shows the value of agreements
between jurisdictions to further regulate co-operation matters. While
agreements like the protocols in the former Yugoslavia focused on im-
portant operational matters, consideration can also be given to higher-
level agreements on matters like prosecutorial strategies and the allocation
of cases based on criteria such as the rank of the accused. States and judi-
cial officials should not consider contentious admissibility litigation as the
only avenue to resolve key issues of complementarity.

Finally, the reality is that the landscape of international justice is
changing. The investigation and prosecution of international crimes is be-
ing increasingly nationalised. This is a positive development that should
be welcomed, because the ultimate challenge is to provide more justice in
more post-conflict and transitional societies. In its early years, the ICTY
could have more deeply engaged with national judiciaries. The ICTY
learned this lesson and reorientated itself following the adoption of the
Completion Strategy, producing significant results. All international
courts should embrace the positive role that national courts must play,
while national courts should recognise that in post-conflict situations they
will necessarily need to engage with counterparts in other jurisdictions.
For practitioners, scholars and policy makers, more attention is now need-
ed to the practical implications of complementarity and prosecutorial col-
laboration. This chapter has underscored the importance of evidence, wit-
ness protection and substantive law. There are many additional areas for
future study and consideration. In the end, the ICTY’s most profound leg-
acy for international justice may be that it proved that national justice
should always be part of the solution to the challenge of impunity.
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5.1. Introduction

The coming into force of the Rome Statute (‘ICC Statute’) and the estab-
lishment of the first permanent International Criminal Court (‘ICC’) are
some of the most remarkable achievements in the history of international
criminal law. The core of the functioning of the ICC is inextricably relat-
ed to the principle of complementarity, often equated to a quasi-
fascinating creation of the ICC Statute. On the basis of a historically
based approach, this chapter will propose a different conclusion. It starts
by scrutinising the principle of complementarity as enshrined in the ICC
Statute as well as few creative examples of national implementing laws in
relation to it.

The chapter then argues that complementarity as such is not a
brand-new construction of the ICC Statute. To that effect, it follows an
analysis of the setting on which the relationship between national and in-
ternational jurisdictions concerning the prosecution of the most serious
perpetrators of crimes under international law has been based, from the
penalty provisions of the Treaty of Versailles to the ad hoc tribunals’

Patricia Pinto Soares holds a doctorate from the European University Institute (‘EUI’),
Italy; a Master of Research in Law (EUI); postgraduate course in Economic and European
Criminal Law and a law degree from the Faculty of Law, Universidade de Coimbra, Por-
tugal. She has served as Human Rights Expert/Researcher to the United Nations Organisa-
tion Stabilisation Mission in the Democratic Republic of Congo (MONUSCO). Formerly,
she served as a legal officer at the Office of Legal Affairs, INTERPOL General Secretari-
at, and has interned at the Extraordinary Chambers in the Courts of Cambodia (‘ECCC”).
She has been a research scholar at SAIS Johns Hopkins University in Washington, DC,
and a lecturer in human rights law at the University Jean Moulin, Lyon 3, in France. The
views expressed in this chapter are those of the author alone and should not be associated
with, nor do they necessarily reflect the position of, the author’s previous or current em-

ployer(s).
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Completion Strategy. Also taken into account is the interplay between
domestic and international jurisdictions established by the most relevant
international criminal law treaties. On the basis of this assessment, it is
submitted that complementarity is not a new creation of the ICC Statute.
Rather, four models of complementarity are proposed, illustrated by his-
torical and concrete examples.

Against this background, the chapter concludes that a more far-
reaching concept of complementarity has for long been intrinsic to inter-
national criminal law: the principle of substantive complementarity. It
proposes that this is a structural principle of core crimes law, comprising
but going beyond the terms of complementarity under Article 17 of the
ICC Statute. The legal nature of this principle is briefly assessed with a
view to proposing an effective model of accommodation of national and
international judicial competences. This model aims at ensuring that those
most responsible for serious crimes of international concern are brought
before an able and willing judicial system, thus assisting in closing the
impunity gap.

5.2. The Principle of Complementarity as Enshrined in Article 17 of
the ICC Statute

The principle of complementarity is mirrored in paragraph 10 of the Pre-
amble and Article 1 of the ICC Statute.' The terms for the operation of
complementarity in concreto are enshrined in Article 17 which establishes
the parameters for the inadmissibility of cases before the Court. In ac-
cordance with this provision, when one of the crimes listed in Article 5 of
the Statute is committed, the ICC will be empowered to admit cases if: 1)
the competent states are inactive, unwilling or unable to genuinely inves-
tigate and prosecute; 2) the opening of proceedings would not contravene
the ne bis in idem principle; and 3) the gravity threshold that justifies the

' Rome Statute of the International Criminal Court, 17 July 1998, in force 1 July 2001 (‘ICC
Statute’) (http://www.legal-tools.org/doc/7b9af9/). Paragraph 10 of the Preamble deter-
mines that “the International Criminal Court established under this Statute shall be com-
plementary to national criminal jurisdictions”. Article 1 reinforces this:

An International Criminal Court (“the Court”) is hereby established. It
shall be a permanent institution and shall have the power to exercise its
jurisdiction over persons for the most serious crimes of international
concern, as referred to in this Statute, and shall be complementary to
national criminal jurisdictions.
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involvement of the ICC is verified. In this regard, this chapter is mostly
concerned with the concepts of “unwillingness” and “inability”.

5.2.1. Complementarity Standard

The negotiators of the ICC Statute rejected the model of the ad hoc tribu-
nals whereby the ICC and domestic jurisdictions would work concurrent-
ly, with primacy afforded to the former in cases of conflict. There was no
major controversy regarding the fact that the ICC should step back when-
ever municipal systems were capable and willing to carry out proceed-
ings. Yet the difficulty remained of ensuring mechanisms able to guaran-
tee the efficacy of the system drawn by the ICC Statute and to avoid de-
ceitful manipulations of the principle of complementarity aimed at block-
ing the jurisdiction of the permanent Court.” The concepts of “unwilling-
ness” and “inability” have then emerged. But the conundrum was not
solved. The challenge remained of reconciling states’ sovereignty with
regard to their primary right to investigate and prosecute, and the full ap-
plication of the principle of complementarity which would permit the ICC
to step in when states cannot or do not intend to complete the process. To
this already difficult starting point was added the fact that the ICC was not
intended to function as a court of appeal to review domestic decisions.
Therefore, because the ICC was to be the judge of the extent of its own
competence, it was necessary to set forth the criteria upon which to infer
states’ unwillingness and inability as objectively as possible. Delegations
finally managed to agree on the term “genuinely”” as the key to the inter-

For an account of the work of the International Law Commission (‘ILC’) on the Draft
Statute of the International Criminal Court see Herman von Hebel, “An International
Criminal Court: A Historical Perspective”, in Herman von Hebel, Johan G. Lammers and
Jolien Shukking (eds.), Reflections on the International Criminal Court: Essays in Honour
of Adriaan Bos, TMC Asser, The Hague, 1999, pp. 22-31. See also on the steps towards
the term “genuinely”, John T. Holmes, “Complementarity: National Courts versus the
ICC”, in Antonio Cassese, Paola Gaeta, and John R.-W.D. Jones (eds.), The Rome Statute
of the International Criminal Court: A Commentary, vol. I, Oxford University Press, Ox-
ford, 2002, pp. 670-74.

The ILC Draft Statute had opted for the term “ineffective” and the Preparatory Committee
supported the concept. However, states argued that it was too subjective; that is, it could
permit the ICC to step in if it considered itself to be in a position to undertake better inves-
tigations or prosecutions that the state in question. For example, the ICC should not step in
on grounds that the state was conducing proceedings slower than other states or the ICC it-
self in similar cases. For the same reason, “good faith”, “diligently” and “sufficient
grounds” were rejected.
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pretation of the criteria that make complementarity a workable instru-
ment.* The adverb “genuinely” is thus, in the framework of Article 17, the
interpretative tool which permits both complementarity criteria (unwill-
ingness and inability) to enforce the principle of complementarity. That is,
cases will be admissible only whereas domestic systems did not or are not
genuinely investigating and prosecuting. Article 17 reads as follows:

1. Having regard to paragraph 10 of the Preamble and ar-
ticle 1, the Court shall determine that a case is inadmis-
sible where:

(a) The case is being investigated or prosecuted by a
State which has jurisdiction over it, unless the
State is unwilling or unable genuinely to carry
out the investigation or prosecution;

(b) The case has been investigated by a State which
has jurisdiction over it and the State has decided
not to prosecute the person concerned, unless the
decision resulted from the unwillingness or ina-
bility of the State genuinely to prosecute;

(c) The person concerned has already been tried for
conduct which is the subject of the complaint,
and a trial by the Court is not permitted under ar-
ticle 20, paragraph 3;

(d) The case is not of sufficient gravity to justify fur-
ther action by the Court.

2. In order to determine unwillingness in a particular
case, the Court shall consider, having regard to the
principles of due process recognized by international
law, whether one or more of the following exist, as ap-
plicable:

(a) The proceedings were or are being undertaken or
the national decision was made for the purpose of

The majority of delegates considered that this term, despite not having any precedent in
legal usage, was the least subjective. On the one hand, it did not entail the suspicious scope
of “inefficiency” and, on the other, it was more objective than “sufficient or reasonable
grounds”. Close to “genuineness” is “good faith” which was declined because it was con-
sidered to be narrower. As exemplified by Holmes, 2002, p. 674, see supra note 2: “a State
may in good faith undertake an investigation, but it is apparent to the outside observer that
an objective result cannot be achieved, possibly because the domestic judicial system is
partially disabled”. Accordingly, proceedings initiated by the state under such circum-
stances would not unveil mala fide but would lack genuineness.
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shielding the person concerned from criminal re-
sponsibility for crimes within the jurisdiction of
the Court referred to in article 5;

(b) There has been an unjustified delay in the pro-
ceedings which in the circumstances is incon-
sistent with an intent to bring the person con-
cerned to justice;

(c) The proceedings were not or are not being con-
ducted independently or impartially, and they
were or are being conducted in a manner which,
in the circumstances, is inconsistent with an in-
tent to bring the person concerned to justice.

3. In order to determine inability in a particular case, the
Court shall consider whether, due to a total or substan-
tial collapse or unavailability of its national judicial
system, the State is unable to obtain the accused or the
necessary evidence and testimony or otherwise unable
to carry out its proceedings.

The Article thus determines a two-step test whereby the Court may
deem a case admissible and open proceedings if 1) competent states are
inactive,’ or 2) domestic proceedings have been, or are being, undertaken
but the state is unwilling or unable genuinely to investigate and prosecute.
When the first condition is satisfied, the “unwilling or unable” test is ir-
relevant and does not have a role to play in the assessment of admissibil-
ity.® Inactivity amounts to the total absence of proceedings or of any act
that might lead to that effect independent of whether the state is generally
an able and willing system.’

“Inactivity” as the rationale to support the opening of proceedings by the ICC results from
the heading of Art. 17(1): “the Court shall determine that a case is inadmissible”. The rule
is that the Court might step in. The provision determines the terms upon which a case shall
be deemed inadmissible rather than the opposite.

Darryl Robinson, “The Mysterious Mysteriousness of Complementarity”, in Criminal Law
Forum, 2010, vol. 21, no. 1, p. 67. Robinson explains in detail the two-step insight of Arti-
cle 17 whereby inactivity undoubtedly dictates the admissibility of cases before the ICC (if
gravity requirements are fulfilled). For the opposing view, considering that the Office of
the Prosecutor and Chambers’ decision according to which the inexistence of domestic
proceedings falls within the scope of cases’ admissibility is a manifestation of judicial ac-
tivism, see William A. Schabas, “Prosecutorial Discretion v. Judicial Activism”, in Jour-
nal of International Criminal Justice, 2008, vol. 6, no. 4, p. 731.

In the Katanga case, the Trial Chamber considered the case admissible because, inter alia,
the challenge had been filed out of time. Yet, it explained that even if this had not been the
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5.2.2. Unwillingness

Article 17(2) establishes that, of the following factors, at least one has to
be verified for the case to be admissible: 1) intent to shield the person
from criminal accountability; 2) unjustified delay in the proceedings; or 3)
proceedings lacking independence and impartiality. These are the criteria
that integrate and are expected to solidify genuineness as far as willing-
ness is concerned. They have been criticised for one reason or another. On
the one hand, it can be argued that the ICC is required to prove excessive-
ly demanding standards before being able to adjudicate a case and that it
might be blocked by admissibility challenges for years and years. On the
other hand, one may consider the argument that the openness of the crite-
ria may permit abuses by the Court. In view of the delicate balance at
stake, the system delineated was the best possible compromise.

There are some indicators of unwillingness that are more or less un-
controversial. Excessive delays in the handling of proceedings when
compared to similar cases in the same country, previous sham trials con-
cerning some of the accused in respect of a particular crime, and depar-
tures from the normal procedural rules usually applicable in the state are
all indicative of the intent to shield individuals from justice.® In addition,
when assessing admissibility conditions, the ICC is bound to take into
account principles of due process recognised by international law.’ Ac-

case, the ruling of admissibility would still prevail on the basis of a second form of unwill-
ingness, not expressly stated in the ICC Statute: where a state “chooses not to investigate
or prosecute a person before its own courts, but has nevertheless every intention of seeing
that justice is done”. ICC, Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui,
Motion Challenging the Admissibility of the Case by the Defence of Germain Katanga
pursuant to Article 19 (2) (a) of the Statute, ICC-01/04-01/07-949, 12 March 2009, paras.
4-6, 9, 14 (https://www.legal-tools.org/doc/991f09¢/). Accordingly, the Chamber directly
resorted to the second stage of the two-step admissibility test, applying the dichotomy of
“unwilling or unable” in the absence of proceedings. The Appeals Chamber endorsed the
decision of the Trial Chamber on different grounds. It ruled that inactivity was the ground
of the admissibility of the case against Katanga; ICC, Prosecutor v. Germain Katanga and
Mathieu Ngudjolo Chui, Judgment on the Appeal of Mr. Germain Katanga against the Oral
Decision of Trial Chamber II of 12 June 2009 on Admissibility of the Case, ICC-01/04-
01/07-1497 OAS, 25 September 2009 (https://www.legal-tools.org/doc/ba82b5/).

Holmes, 2002, p. 675, see supra note 2: “For example, bypassing the normal criminal (ei-
ther civil or military) procedures by appointing a special investigator who is politically
aligned with persons close to the accused could be also a determining factor”.

See ICC Statute, Arts. 21(1)(c) and 33. The reference to the principles of due process rec-
ognised by international law was included during the Conference of Rome and aimed to
stress that the Court should issue its decision on admissibility matters on the most objec-
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cordingly, the establishment, for instance, of secret tribunals would not in
principle impede the admissibility of the case.

In respect of Article 17(2)(b), which relates to unjustified delays in
the proceedings, the Court should adopt an objective approach. While the
ICC Statute does not provide guidance on the matter the usual length of
similar proceedings in the relevant country compared to the prosecution in
question is likely to be an effective indicator.'® Finally, Article 17(2)(c)
refers to the impartiality and independence of proceedings. The inclusion
of “independence” and “impartiality” was done with the aim of ensuring
fairness, equality and equity. Thus, the ICC can develop jurisprudence in
the sense that bona fide proceedings may fall under the umbrella of this
provision when, for instance, other procedural phases do not offer the
same guaranties of due process. Again, the comparison of the actual case
with the normal practice for similar offences may be useful. Likewise, it
is possible to maintain that where a state’s judicial system is affected and
its substantial collapse appears only a question of time, Article 17(2)(c)
calls for the adjudication of cases fulfilling gravity requirements so as to
guarantee that current and future cases, which may be connected, will be
submitted to fair and impartial proceedings. Nevertheless, it is important
to note that these indicators are closely intertwined and their mutual rela-
tionship is permeated by some degree of overlapping.

5.2.3. Inability

Inability is a more objective concept. States were not as concerned about
its possible impact on sovereignty. Inability was intended to address situa-
tions where the official structures of the state have collapsed. The destruc-
tion of the judicial system, the non-existence of courts, prosecutors or
qualified legal personnel will lead, in principle, to the admissibility of

tive ground. See John T. Holmes, “The Principle of Complementarity”, in Roy S. Lee
(ed.), The International Criminal Court: The Making of the Rome Statute: Issues, Negotia-
tions, Results, 1999, Martinus Nijhoff, The Hague, pp. 53—54.

Holmes, 2002, p. 676, see supra note 2:

For example, if an investigation takes six months before charges are
brought against an accused, this may not be an unjustified delay, if the
national proceedings for similar, serious cases take approximately the
same period of time. Conversely, proceedings which exceed the usual
national practice and which are not convincingly explained may consti-
tute an unjustified delay or even a shielding of the person from criminal
responsibility.
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cases on grounds of inability of the competent state. This notwithstanding,
the need was felt to endow the ICC with more objective criteria as to
make inability as precise as possible. In accordance with Article 17(3)
inability may result from either: substantial or total collapse of national
institutions. In the latter case, the incapacity of the state is obvious. In the
former, some doubts may arise.'' When asserting the incapacity of a spe-
cific judicial system, the ICC must ensure that at least one of the follow-
ing factors is verified: 1) the state is unable to obtain the accused; 2) the
state is unable to collect necessary evidence/testimony; or 3) the state is
unable to otherwise carry out the proceedings.'? The last factor is not a
matter of mere factual determination thus allowing for a certain level of
discretion by the Court which might be important when unforeseen cir-
cumstances arise.

Article 17(3) reads as follows:

In order to determine inability in a particular case, the Court
shall consider whether, due to a total or substantial collapse
or unavailability of its national judicial system, the State is
unable to obtain the accused or the necessary evidence or
testimony or otherwise unable to carry out its proceedings
[emphasis added].

It would be pleonastic to consider that “unavailability” amounts,
just like “total or substantial collapse”, to physical or material factors,
such as the lack of judges or judicial infrastructures. Rather, unavailability
is a form of inability that refers to legal or procedural obstacles that pre-
vent the state from genuinely administering justice."® Procedural unavail-

The expression initially chosen by the Preparatory Committee and established in the Draft
Statute was “partial”. The term “substantial” was an innovation arising out of the Rome
Conference. The intent was to avoid the ICC taking on jurisdiction when an internal con-
flict existed and the national judicial apparatus was only partially defeated. In these situa-
tions, the state could still be capable of ensuring investigation and prosecution, namely by
transferring resources or allocating the trial to another place.

Because, for example, there are no qualified law professionals.

Markus Benzing, “The Complementarity Regime of the International Criminal Court: In-
ternational Criminal Justice between State Sovereignty and the Fight against Impunity”, in
Max Planck Yearbook of United Nations Law, 2003, vol. 7, no. 1, pp. 614-16; Kevin Jon
Heller, “The Shadow Side of Complementarity: The Effect of Article 17 of the Rome Stat-
ute on National Due Process”, in Criminal Law Forum, 2006, vol. 17, nos. 3/4, pp. 255—
66. By contrast, if a state prosecutes murder as an ordinary crime rather than as a war
crime, but the punishment reflects the gravity of the conduct, it seems that the admissibil-
ity test would be (or at least could be) satisfied.
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ability includes, for instance, immunities determined by national law. Le-
gal unavailability refers first to the lack of legal provisions applicable to
the case in question such that courts are unable to “carry out its proceed-
ings” genuinely.'* It is also concerned with sentencing and the qualitative
difference between ordinary and international crimes. Genuineness im-
plies that, for the bonus pater familias, the accused has been submitted to
a fair trial and, if found guilty, a proportional punishment.'® It also re-
quires that the judicature has applied the law in conformity with principles
of international law. Accordingly, it is hardly convincing that a sentence
of few months for the crime against humanity of murder could dictate a
finding of inadmissibility by the ICC Chambers. In other words, while the
adequate normative framework may exist in the national system it is nec-
essary, in the assessment of a judicial system’s availability, to take into
account the policy and record of sentences usually applied to perpetrators
in similar circumstances. Likewise, as noted by William A. Schabas, is-
sues of unavailability may arise when the individual is prosecuted for an
ordinary rather than international crime.'®

14" This view is consistent with the “same conduct” test applied by the ICC in different cases:

that is, a case is inadmissible only where the same individual is facing domestic proceed-
ings for the same conduct he or she is charged with before the permanent Court. For in-
stance, the prosecutor decided to undertake proceedings against Lubanga for the crime of
enlistment of children under 15 when he had already been indicted in the Democratic Re-
public of Congo for crimes against humanity, genocide and other offences under national
law, including murder. ICC, Situation in the Democratic Republic of the Congo, Prosecu-
tor v. Thomas Lubanga Dyilo, Warrant of Arrest, ICC-01/04-01/06, 10 February 2006
(https://www.legal-tools.org/doc/598461/). Further, it seems logical to infer that situations
where the same individual is being prosecuted for different crimes at the national level
cannot determine a ruling of inadmissibility because they fall under the scope of ICC Stat-
ute, Art. 89(4), see supra note 1. This provision determines a consultation mechanism
whereby the forum state, after receiving a request of surrender of the individual, may ap-
proach the Court with a view to maintain jurisdiction.

This does not require that victims agree with the sentence.

William A. Schabas, An Introduction to the International Criminal Court, 2nd ed., Cam-
bridge University Press, Cambridge, 2004, p. 88:

There is some doubt about the application of complementarity and the
ne bis in idem rule to situations where an individual has already been
tried by a national justice system, but for a crime under ordinary crimi-
nal law such as murder, rather than for the truly international offences
of genocide, crimes against humanity and war crimes. It will be argued
that trial for an underlying offence tends to trivialize the crime and con-
tribute to revisionism or negationism.
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5.2.4. The Duty to Investigate and Prosecute in the ICC Statute

The previous discussion endeavoured to highlight that the purpose of the
principle of complementarity is to fill gaps capable of leading to impunity
while national courts maintain primacy concerning the exercise of crimi-
nal jurisdiction. Yet, what was not scrutinised is whether such primacy
constitutes a true legal duty or a right. The purpose of this section is to
address this question.

Scholars, states’ representatives and courts diverge on the matter.
The French Court of Appeals considered, in the Gadaffi case, that the ICC
Statute imposes on ratifying states the duty to investigate and prosecute
perpetrators of crimes under international law.'” Belgium derived from the
ICC Statute obligations of “jurisdictional character”,'® while South Africa
held that “the Republic, [...] in line with the principle of complementarity
[...] has jurisdiction and responsibility to prosecute persons accused of
having committed a crime [listed in the Statute]”.' Some countries
banned amnesties from the national system so as to fully comply with the
obligations under the ICC Statute. In contrast, a few states saw no incom-
patibility between the granting of amnesties and the Statute.

Paragraph 4 of the Preamble of the ICC Statute affirms that the “the
most serious crimes of concern to the international community as a whole
must not go unpunished [...] prosecution must be ensured by taking
measures at the national level and by enhancing international co-
operation”. Paragraph 6 recalls the “duty of every State to exercise its
criminal jurisdiction over those responsible for international crimes”. The
question remains regarding what the reach and legal nature of this duty is.

Before examining in detail paragraphs 4 and 6 of the Preamble, a pre-
liminary question emerges: may a legal obligation be imposed in the Pre-

7" France, Court of Appeals (Cour de Cassation), In re Gadaffi, 20 October 2000, Interna-
tional Law Reports, 2003, vol. 125, p. 462.

Brussels, Tribunal of First Instance, In re Sharon and Yaron, 26 June 2002.

19 South Africa, Implementation of the Rome Statute of the ICC, Act 27 of 2002, 16 August
2002 (http://www.justice.gov.za/legislation/acts/2002-027.pdf).

Declaration made upon ratification of the Rome Statute by Colombia, 5 August 2002. See
also Trinidad and Tobago, International Criminal Court Act 2006, 24 February 2006, Sec-

tion 13, concluding that the ICC Statute was not incompatible with the principle of unlim-
ited discretionary prosecution.
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amble of a treaty though no reference thereto is made in the dispositif?*'
There are different views on the matter and this chapter will not delve thor-
oughly with the question. It is contended that the Preamble may enshrine
legal obligations. It is an integral part of the treaty concerned;** therefore no
reason subsists to deny binding effect to a certain determination because it
is placed in the Preamble rather than in the operative part.”> Certainly, the
legal force of obligations may vary between provisions as a result of how
they are drafted but not as a result of where they are placed within the trea-

ty. 74

21" Anja Seibert-Fohr contends that in spite of the terms of the Preamble, “there is no provi-

sion on prosecuting duties by States parties in the operative part of the Statute” which
leads her to conclude that states are not under such a duty by virtue of the ICC Statute. An-
ja Seihbert-Fohr, “The Relevance of the Rome Statute of the International Criminal Court
for Amnesties and Truth Commissions”, in Max Planck Yearbook of United Nations Law,
2003, vol. 7, pp. 558-59.

22 See Vienna Convention on the Law of Treaties, 23 May 1969, Art. 31(1) and 31(2). The
Preamble has legal interpretative force. Determining the context and the purpose of the
treaty, it sheds light on the rationale that should guide the enforcement of rights and obli-
gations so as to serve the purpose of the legal text. In this sense see International Court of
Justice (‘IC)’), France v. United States of America (Case Concerning Rights of Nationals
of the United States of America in Morocco), Judgment, 27 August 1952, ICJ Reports
1952, p. 196 (https://www.legal-tools.org/doc/ab79ct/); See also ICJ, Columbia v. Peru
(Colombian-Peruvian Asylum Case), Judgment, 20 November 1950, ICJ Reports 1950, p.
282 (https://www.legal-tools.org/doc/cb94fc/).

Charles Rousseau, Droit international public: introduction et sources, vol. 1, Sirey, Paris,
1970, 87: “On a parfois considéré le préambule des traités comme doué d’une force
obligatoire inférieure a celle du dispositif- Mais c’est la une opinion isolée”. Furthermore,
the term used in paragraph 6 is legal in nature — duty. Had the drafters intended to simply
establish a moral duty other language could have been used. See, for example, United Na-
tions Security Council, resolution 1593 (2005), 31 March 2005, UN doc. S/RES/1593
(2005), by which the Security Council referred the situation on Darfur to the ICC. While
expressly stating that non-parties had no obligation under the Statute, the Security Council
incentivised states politically and morally to co-operate with the Court. Paragraph 2 adopt-
ed the term “urges”. For the opposite view see Nguyen Quoc Dinh, Patrick Daillier and
Alain Pellet, Droit international public, LGDJ, Paris, 1980, p. 126, recognising interpreta-
tive relevance to the Preamble but “i/ ne possede pas de force obligatoire”.

23

2 As rightly pointed out by Jann K. Kleffner, there is no reason to accept that United Nations

General Assembly resolution 260 (III), Convention on the Prevention and Punishment of
the Crime of Genocide, 9 December 1948, Art. 1, UN doc. A/Res/3/260 (‘Genocide Con-
vention’) (https://www.legal-tools.org/doc/498¢c38/) binds states to “prevent and punish”
genocide and reject the same effect to the obligation to “exercise its criminal jurisdiction”
imposed on states by the ICC Statute’s Preamble. Jann K. Kleffner, Complementarity in
the Rome Statute and National Criminal Jurisdictions, Oxford University Press, Oxford,
2008, p. 236. Accordingly, for their low specificity, particularly in respect of enforcement
mechanisms, both provisions are bestowed upon with a low degree of normativity. See
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Once asserted that the Preamble could determine obligations the

question arises whether the “duty to exercise criminal jurisdiction” consti-
tutes a positive legal obligation in view of the open scope of the language
of paragraphs 4 and 6. That is to say, whether enshrined in the Preamble
or in the dispositive, do provisions need to comply with parameters of cer-
tainty and precision in order to establish positive duties?

The duty to exercise criminal jurisdiction must be broadly under-

stood. It cannot mean the obligation of any state party to prosecute.”’

25

Kleftner, id., pp. 238-40, concluding at p. 240 that the level of normativity “ultimately de-
pends on the individual preambular provision in question”. See, however, International
Criminal Court, Office of the Prosecutor: “Informal Expert Paper: The Principle of Com-
plementarity in Practice”, 2003, p. 19, fn. 24, where it is sustained that the “preamble does
not as such create legal obligations” (http://www.icc-cpi.int/iccdocs/doc/doc654724.PDF).

For the reasons explained, this chapter does not follow Kleffner’s view who, after conclud-
ing that the provisions on admissibility merely establish the consequence for the failure of
states to administer justice and not a specific obligation to do so, argues that a combined
reading of ICC Statute, paragraph 6 of the Preamble and Art. 17 gives rise to the obligation
to investigate and prosecute. Kleffner, 2008, p. 249, see supra note 24. States might indeed
be under an obligation to investigate and prosecute but that will be a duty derived from
treaty, customary law or a consequence attached to the jus cogens nature of the prohibition
to commit the crime at stake. The obligation of a state party to investigate and prosecute
through its domestic courts is not enshrined in the ICC Statute. To argue that it is, implies
an overstretching of the language of the Statute. As a matter of policy, though, it would be
extremely important if states interpreted the “duty to exercise criminal jurisdiction” as an
obligation to prosecute for the ICC has neither the resources nor the mandate to investigate
all crimes begging for a legal response. Furthermore, states’ eager attachment to sover-
eignty is likely to lead them to do all within their reach, namely by undertaking criminal
proceedings, so as not to be considered unwilling or unable. Yet, this will be a side effect
of complementarity; not an obligation imposed by it. Finally, it could be argued that the
spirit of the ICC Statute requires national systems to apply their maximum effort in admin-
istrating criminal justice in respect of the most serious crimes of international concern.
Consequently, in light of the telos of the ICC Statute, states would be bound to investigate
and prosecute crimes falling under their jurisdiction or even to adopt universal jurisdiction
so as to comply with such an obligation. In point of fact, the spirit of the Statute is that
mentioned above. The conclusion derived therefrom is not, however, automatic or neces-
sary. In case of doubt or when the language of a given provision contravenes the purpose
of the treaty, the interpretation shall be corrected in view of the spirit of the convention.
However, neither the Preamble nor Article 17 lead to a system contrary to the main objec-
tive of the establishment of the ICC. The major goal of the ICC Statute is to ensure that
perpetrators will not find safe havens. As explained below, compliance with such a pur-
pose does not imply an immediate duty to investigate and prosecute. Rather, core crimes
law, where the ICC system is to be integrated and in light of which it is to be interpreted,
already provides the framework for securing accountability. An objective reading of the
ICC Statute is of utmost importance to preserve the credibility and legitimacy of the ICC
as well as to gain the confidence of those states that still perceive the Court with suspicion.
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First, if that had been the intent of the provision it would have explicitly
stated so. Second, there is no article in the entire ICC Statute determining
such an obligation. Third, the Statute is to be read within the general
framework of international criminal law. The duty to prosecute or extra-
dite as defined in particular conventions is to be acknowledged and func-
tion in parallel to the ICC system. Likewise, extradition agreements which
may require the custodial state not to prosecute but to extradite to a forum
able and willing to carry out genuine proceedings is, as clarified by Arti-
cle 98(1), fully in line with the ICC Statute. Fourth, to impose on every
state the duty to prosecute would, in borderline cases, create complex pos-
itive conflicts of jurisdiction that would seriously obstruct rather than fa-
vour international criminal justice as intended by the Statute. Fifth, within
the functioning of complementarity nothing precludes a state from being
inactive because, for example, of the political, economic or social impact
of a prosecution. What complementarity ensures is that, in such a case,
inactivity will not always amount to impunity, provided that the admissi-
bility conditions set forth in the Statute are satisfied. Likewise, a state
may self-refer a situation to the ICC prosecutor without breaching the du-
ty to exercise its criminal jurisdiction. Nor does the ICC Statute determine
an obligation on the territorial and national states to investigate and prose-
cute.”® The only obligation on these states created by the Statute is that, in
the case of their unwillingness or inability to administer justice, they are
bound to accept the jurisdiction of the ICC, co-operate with the latter and
deal with its final ruling.

Criminal jurisdiction is a broad concept, including jurisdiction to
prescribe, to adjudicate and to enforce. By concluding extradition treaties,
for example, states are administrating their adjudicative jurisdiction.
Nothing prevents states from establishing networks of international co-
operation aimed at consolidating a more efficacious international criminal
order. The same happens, though with different contours, when the ICC
takes on a case based on unwillingness of the state. Here, it is the state in
any case that exercises jurisdiction as the Court is nothing more and noth-
ing less than a body established to exercise prosecuting and judicial pow-
ers in the name of states on the basis of their delegation of sovereign pre-
rogatives. The ICC appears as a subsidiary institutional body that states

2 Active personality and territoriality are the two jurisdictional grounds set forth in the ICC
Statute, Art. 12, see supra note 1. See also the previous sections on Art. 12.
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can resort to in order for it to exercise their (delegated) criminal jurisdic-
tion. On the one hand, the ICC Statute reminds states of their duty to ex-
ercise their criminal jurisdiction and, on the other, it clarifies that it is
through measures adopted at the national level and by enhancing interna-
tional co-operation that such jurisdiction must be displayed. The ICC sys-
tem — anchored on the principle of complementarity — represents a form
of international co-operation with important repercussions at the national
level. It is a specific concretisation of the duty of states to exercise crimi-
nal jurisdiction. In line with the above considerations, the duty to exercise
criminal jurisdiction entails a right of choice, between prosecuting, extra-
diting or handing the case over to the ICC.

5.2.4.1. The Duty to Exercise Criminal Jurisdiction:
What Addressees?

According to the pacta tertiis principle, the ICC Statute can only bind
state parties. However, it can be argued that the duty to exercise criminal
jurisdiction applies to all states. Three main arguments support this view.
First, this duty is referred to in the Preamble and not in the operative part
that is directly and exclusively addressed to the parties to the Statute. Sec-
ond, the Preamble recalls the duty of every state to exercise its criminal
jurisdiction. The term recalling discloses that such a duty pre-existed the
Statute and therefore was compulsory for all states. Paragraph 6 resorts to
the expression “every State” as opposed to “States party”, the term used in
the dispositif in respect of obligations created by the Statute and, conse-
quently, directed only to the ratifying states. In addition, paragraph 6 of
the Preamble refers to international crimes whereas the Statute embraces,
within that broader category, only “the most serious crimes of concern to
the international community as a whole”. Accordingly, as the Statute can-
not create obligations binding upon third states and the Preamble is refer-
ring to every state and crimes not comprised within the scope of the trea-
ty, the duty to exercise criminal jurisdiction should be understood as a
general “reminder” so that states recall their obligations beyond, and in-
dependent of, the ICC Statute.”” In line with this approach, the “duty to

27" For a detailed exposition of these arguments see Kleffner, 2008, pp. 243—47, supra note

24. See also the declaration of the delegate of Dominican Republic during the Rome Con-
ference according to which “each State still has the duty to exercise its penal jurisdiction
over individuals responsible for crimes of international significance”. Dominican Repub-
lic: Proposal regarding the Preamble, A/CONF 183/13, in United Nations Diplomatic Con-
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exercise its criminal jurisdiction” does not add anything new to the al-
ready pre-existing obligations under international law, for example, the
duty to prosecute or extradite as enshrined in the Geneva Conventions or
the duty impending on the territorial state to prosecute genocide and adopt
all necessary measures to prevent this crime from going unpunished. In
other words, the “duty to exercise criminal jurisdiction” is a mere re-
statement of pre-existing commitments as opposed to a new, more wide-
reaching obligation. Yet, Jann K. Kleftner points out that the ICC Statute
came to classify as crimes of serious international concern some offences,
for example, forced pregnancy and attacks against cultural property,”® that
previously were not qualified as such. Accordingly, he holds that it is dif-
ficult to consider that the Statute did not alter in any manner, or rather
added something to, the pre-existing obligations to prosecute core
crimes.” It is submitted that the Statute does not alter treaty, customary or
Jjus cogens obligations prior to the ICC Statute. With 123 ratifications at
the time of writing, the effect of the ICC Statute on such obligations is
that of strengthening and enhancing existing duties, namely by consolidat-
ing their customary status or driving treaty obligations towards that same
result.

5.2.5. Implementing Complementarity

Most states party to the ICC Statute adopted implementing laws intended
to incorporate into national legislation the complementarity scheme de-
termined in the ICC Treaty. The solutions varied. While some countries
established last resort universal jurisdiction with regard to the crimes
listed in Article 5, others adopted more restrictive views whereby univer-
sal jurisdiction was conceived in view of a handful of crimes, namely on
grounds of international treaties, and the ICC Statute was seen only as
determining obligations based on the principle of territoriality and active
personality. Others followed somewhat original solutions. This is the
case, for instance, of Belgium, Spain and Germany.

ference of Plenipotentiaries on the Establishment of an International Criminal Court, 15
June—17 July 1998, Official Records, vol. III, Reports and Other Documents, 2002, p. 203,
UN doc. A/CONF 183/13 (Vol. III).

2 See ICC Statute, Arts. 2(f) and 7(1)(g), and Art. 8(2)(b)(ix) and 8(2)(e)(iv) respectively,
supra note 1.

2 Kleftner, 2008, pp. 243—47, supra note 24.

FICHL Publication Series No. 23 (2015) — page 249



Historical Origins of International Criminal Law: Volume 4

5.2.5.1. The Belgian Case

With the coming into force of the ICC Statute, it was necessary to articu-
late the principle of complementarity within the wider principle of univer-
sal jurisdiction in force in Belgium throughout the 1990s. In addition,
there was significant pressure to adapt national law’’ to the Yerodia rul-
ing, whereby the International Court of Justice (‘ICJ’)*' reprimanded Bel-
gium’s rejection of immunity in respect of the Congolese Minister of For-
eign Affairs, after a complaint presented by the Democratic Republic of
Congo in respect of the arrest warrant issued by Belgian authorities
against Abdoulaye Yerodia Ndombasi.** As a consequence, in 2003 the
Belgian Legislature amended Article 5(3) of the 1993 Act relating to the
Repression of Grave Breaches of International Humanitarian Law which
now reads as follows: “International immunity attaching to the official
capacity of a person does not preclude the applicability of this Act, other

3 Loi du 16 juin 1993 relative a la répression des infractions graves aux Conventions inter-

nationales de Geneve du 12 aotlt 1949 et aux Protocoles I et II du 8 juin 1977 additionnels
a ces Conventions [Law of 16 June 1993 concerning the Repression of Grave Breaches of
the 1949 Geneva Conventions and their 1977 Additional Protocols], published in Moniteur
Belge, 5 August 1993, F. 93-1856, pp. 17751-55, as amended by the Loi du 10 février
1999 relative a la répression des violations graves du droit international humanitaire [Law
of 10 February 1999 relating to the Repression of Grave Breaches of International Human-
itarian Law], published in Moniteur Belge, 23 March 1999, F. 99-809, pp. 9286—87. The
1999 Act excluded the application of immunities, including those derived from the exer-

cise of official functions, to core crimes (Article 5(3)).

31 1CJ, Democratic Republic of the Congo v. Belgium (Case Concerning Arrest Warrant of

11 April 2000), Judgment, 14 February 2002, ICJ Reports 2002, p. 3 (https://www.legal-
tools.org/doc/c6bb20/).

32 Ibid., p. 23, para. 54:

The functions of a minister of foreign affairs are such that for the dura-
tion of his or her time in office, he or she when abroad enjoys full im-
munity from criminal jurisdiction and inviolability. That immunity and
that inviolability are to protect the individual concerned against any act
of authority of another state which would hinder him or her in the per-
formance of his or her duty.

The opinion of the ICJ was, furthermore, that customary law did not recognise any excep-
tion to this rule in respect of war crimes or crimes against humanity, id., para. 58. In para.
61, however, the ICJ stated that the individual protected would not be able to invoke im-
munity’s protection before an international court which does not recognise it in its Statute.
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than within the limits established by international law”.>* The amendment
leaves the way open to legal interpretation and integration.

Concerning the articulation between the principle of complementa-
rity and universal jurisdiction, Belgium followed a cautious approach and
introduced the so-called “inversion of the complementarity principle”.
The 2003 Act reaffirms universality of jurisdiction but articulates it with
the jurisdiction of the ICC, the ad hoc tribunals and other national juris-
dictions. Furthermore, in specific cases, the initiation of criminal proceed-
ings is the exclusive competence of the public prosecutor. Civil parties
cannot for example present a complaint to the investigative judge. Ac-
cording to Article 10(1)bis and 12bis (prosecution of international crimes
under the principle of universality) of the Preliminary Title of the Crimi-
nal Code of Procedure, the prosecutor may refuse to initiate proceedings
if

the specific circumstances of the case show that is the inter-
est of the proper administration of justice and in order to
honour Belgium’s international obligations, said case should
be brought either before the court of the place in which the
acts were committed, or before the court of which the perpe-
trator is a national, or the court of the place in which he can
be found, and to the extent that said court is independent,
impartial, and fair, as may be determined from the interna-
tional commitments binding on Belgium and that State.**

There is no rule demanding that prosecutions held in other states be
genuine. The requirement that foreign courts be impartial is not convinc-
ing either. It is not clear whether it is to be evaluated in respect of a given
case or in general. If courts adopt the second view, the scenario is not
very promising. Furthermore, the assessment of foreign courts’ ability to
proceed against the perpetrator shall take into account the “international
commitments binding on Belgium and that State”. There are reasons for
scepticism concerning the Belgian legislative decision in view of the pres-
sure made by the United States threatening to transfer the headquarters of

3 Loi du 23 avril 2003 modifiant la loi du 16 Juin 1993 relative  la répression des violations

graves du droit international humanitaire et ’article 144ter du Code judiciaire [Law of 23
April 2003 amending Law of 16 June 1993 relating to the Repression of Grave Breaches
of International Humanitarian Law and Article 144fer of the Judicial Code], published in
Moniteur Belge, No. 167, 2nd Edition, 7 May 2003, p. 24846, Art. 4 (‘2003 Act’)
(https://www.legal-tools.org/doc/120d0a/).

3 Ibid., English translation available in International Legal Materials, 2003, vol. 42, p. 1267.

FICHL Publication Series No. 23 (2015) — page 251



Historical Origins of International Criminal Law: Volume 4

NATO from Brussels unless Belgium altered its broad conception of uni-
versal jurisdiction (1999 Act).

Moreover, the Legislature opted to invert the rule of complementa-
rity as enshrined in the ICC Statute; that is, the ICC is allowed to step in
and proceed against core crimes perpetrators when states are unable or
unwilling to do so. In light of the latest amendment to the 1993 Act, Bel-
gian courts will be competent to prosecute core crimes committed abroad
by foreigners against foreign victims only if the ICC does not undertake
to bring a prosecution. Against this background, the Minister of Justice
can refer the situation to the ICC and, if the prosecutor starts investiga-
tions, the Court of Cassation shall declare that the domestic courts lack
jurisdiction to proceed. The government may also intervene to transfer
cases elsewhere, particularly to the home country of the accused.*® The
Belgian approach makes the ICC a court of first instance and the Belgian
courts, the courts of last resort activated when necessary to fill in the la-
cunae resulting from the functioning of the Court. To be precise, domestic
courts will recover jurisdiction over core crimes whenever the ICC prose-
cutor decides not to issue an indictment, the indictment is not confirmed,
or the ICC concludes not to have jurisdiction or the case is considered in-
admissible.*

In conclusion, nothing prevents states from referring cases to the
ICC or passing information to the prosecutor hoping that he will open an
investigation. However, it would be worrying if the ICC starts to be gen-
erally seen as a court of first instance. A system where states recover ju-
risdiction at a later stage if the ICC does not take on a case is likely to be
a waste of time and resources of the Court and lead to the loss of evidence
because of the time spent by the ICC in making a decision, especially if it
decides not to step in.

3> See Human Rights Watch “Belgium: Questions and Answers on the ‘Anti-Atrocity Law’”,

June 2003, p. 5.

2003 Act, Art. 7(2)(2), see supra note 33. In these cases, criminal proceedings could only
be opened by the public prosecutor, the federal prosecutor or, alternatively, by the submis-
sion of a civil action or through the confirmation by the complainant of a civil action pre-
sented before to the original complaint.

36
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5.2.5.2. The Spanish Case

The Law of Co-operation with the International Criminal Court
(‘LCICC’)*" was passed in Spain in 2003 to regulate the competence of
national bodies and the main procedures to be followed when co-
operating with the ICC.*® The Spanish implementation of the ICC Statute
also established the “inverted principle of complementarity”, which is
similar to the regime adopted by Belgium. Yet the Spanish system is par-
ticular for the significant jurisprudence of domestic courts on core crimes,
universal jurisdiction and obligations directly derived from international
law, which the LCICC came somehow to weaken.

On grounds of Article 23(4)* of the Judicial Power Organic Law,*
courts considered that in order to activate Spanish jurisdiction on the basis

37 Ley Organica 18/2003 de Cooperacion con la Corte Penal Internacional [Law of Co-

operation with the International Criminal Court], 10 December 2003 (https://www.legal-
tools.org/doc/10f4d4/). A ley orgdnica is one as such required by the constitution to regu-
late specific subject matters, for example, the organisation and competences of the judicial
power. Usually, the adoption of an organic law is subject to extraordinary conditions such
as absolute or qualified majority.

3 Ley Orgénica 15/2003 [Organic Law 15/2003], 25 November 2003 amended the Ley Or-
ganica 10/1995, 23 November 1995, of the Codigo Penal [Penal Code Law 10/1995]
(https://www.legal-tools.org/doc/338859/) which had previously implemented the ICC
Statute provisions concerning the definition of crimes and general principles enshrined
therein.

3 At the time, Article 23(4) read as follows:

Igualmente sera competente la jurisdiccion espafola para conocer de
los hechos cometidos por espafioles o extranjeros fuera el territorio
nacional susceptibles de tipificarse, segliin la ley penal espafiola, como
alguno de los siguientes delitos:
a) Genocidio.
b) Terrorismo.
c) Pirateria y apoderamiento ilicito de acronaves.
d) Falsificacion de moneda extranjera.
e) Los relativos a la prostitucion.
f)  Tréfico ilegal de drogas psicotropicas, toxicas e
estupefacientes.
g) Y cualquier otro que, seglin los tratados o con-
venios internacionales, deba ser perseguido en
Espafia.
With the reform of 2009, the provision was slightly altered. Ley Orgéanica 1/2009, 3
November 2009, complementaria de la Ley de reforma de la legislacion procesal para la
implantacion de la nueva Oficina judicial, por la que se modifica la Ley Organica 6/1985,
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of universality it was necessary to prove that the case in question had not
been previously investigated. This formulation is equated to the principle
of subsidiarity of Spanish jurisdiction to other legal systems, which im-
posed on the claimant the onus to prove the necessity of Spanish interven-
tion.*' The LCICC reconceived the principle of subsidiarity of the Spanish
jurisdiction in view of the competence of the ICC, by preventing, in the
draft version of Article 7(2), national authorities from proceeding against
suspects of crimes listed in the ICC Statute when committed abroad by
foreigners. In such situations, the organ of state in question should merely
notify the complainant of the possibility of informing the ICC’s Office of
the Prosecutor, in accordance with Article 13(c) of the Statute and Rule
15 of the Rules of Procedure and Evidence (‘RPE’). Furthermore, the
same provision disallowed judicial authorities from acting ex officio once
aware that one of the core crimes had been committed abroad by foreign-
ers.

This proposal was strongly criticised. On the one hand, it restricted
the reach of universal jurisdiction as established in Article 23(4) of the
Judicial Power Organic Law because it would not cover core crimes. One
would have to arrive at the paradoxical conclusion that the coming into
force of the ICC Statute would mean the end of universality of jurisdic-
tion in Spain for core crimes. On the other hand, the regime was not in
line with the principle of complementarity since it raised the ICC into a
substitute of domestic jurisdictions rather than the complementary device
it was envisaged to be. This notwithstanding, the LCICC was approved
given that the majority of parliament concluded that the primacy of do-
mestic jurisdiction in light of the ICC Statute referred only to crimes
committed in Spanish territory or by Spanish nationals. A further para-
graph was added granting the courts and the public prosecutor the power
to adopt urgent provisional measures in order, inter alia, to preserve evi-

de 1 de julio, del Poder Judicial [Organic Law 1/2009, Reform Act of Procedural
Legislation for the Implementation of a new Judicial Office, modifying Organic Law
6/1985, 1 July, on Judicial Power] (‘Organic Law 1/2009°).

" Ley Orgénica 6/1985 del Poder Judicial [Organic Law 6/1985 on the Judiciary], 1 July
1985 (https://www.legal-tools.org/doc/881df4/).

41" See Sentencia de la Sala de lo Penal del Tribunal Supremo de 20 de mayo de 2003 (STS de
20 mayo de 2003) 712/2003 fundamento juridico sexton [Supreme Court Judgment of the
Criminal Chamber of the Supreme Court, 20 May 2003 (STS of 20 May 2003) 712/2003
Legal Basis]. The complainant has to present reasonable evidence that the crime has not
been judicially handled previously in a genuine way.
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dence. Furthermore, in an attempt to overcome the criticism that universal
jurisdiction would be banned for those crimes that most stridently called
for it, Article 7(3) was adopted which permits the submission of claims to
the Spanish courts that were previously presented to the ICC if the latter
did not accept the case, either because it decided not to proceed with an
investigation or because there was a ruling of inadmissibility. In these sit-
uations, national authorities will be competent to investigate with a view
to prosecution.

It could be argued that the Spanish law implementing the Statute is
based on the premise that the ICC is likely to develop an investigative ca-
pacity and expertise in respect of core crimes that will place it in better
position to proceed against the authors of crimes which reveal no link
with Spain. Additionally, it ensured that national courts would still be able
to step in where the ICC could not intervene. However, the negative out-
come of the system adopted is not light. The lack of competence of the
judicial structures to refer a situation to the ICC combined with the exclu-
sive competence of the Council of Ministers to do so leads to incongruent
results. In particular, courts and the public prosecutor might find them-
selves in the situation of knowing that a core crime was or is being com-
mitted but are rendered inert, thereby assisting the consolidation of perpe-
trators’ impunity. The paradox is more stringent given that the Code of
Criminal Procedure (Ley de Enjuiciamiento Criminal) is established on
the principle of legality rather than the principle of prosecutorial discre-
tion (unbridled or restricted).** In addition, even considering that the in-
tention of the legislature was to give priority to better prepared structures,
the solution adopted does not seem the most efficient, opening the way for
evident waste of time and resources, which, besides affecting the budget
and resources of the ICC, potentially undermines the decision of the case
irreversibly because of the consequences for the collection and preserva-
tion of evidence.” Finally, the Spanish legislative option largely allows

*2 Ley de Enjuiciamiento Criminal [Code of Criminal Procedure], 14 July 1882, Arts. 105

and 299.

An example: 1) X submits a claim before the Spanish prosecutor concerning the perpetra-
tion of one of the crimes listed in Article 5 of the ICC Statute, committed abroad by a per-
son who is not Spanish (the prosecutor and judicial authorities are prevented from pro-
ceeding both ex officio and after an individual complaint); 2) the prosecutor informs the
complainant that national authorities are not competent to intervene though the possibility
exists to refer the case to the ICC; 3) the claimant tells the ICC prosecutor of the alleged
crime; 4) the Office of the Prosecutor spends months or even years investigating the situa-
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for the politicisation of core crimes prosecutions. In accordance with Ar-
ticle 7(1) of the LCICC the competence to refer a situation to the ICC lies
exclusively with the government through the Council of Ministers (Con-
sejo de Ministros), which is the body constitutionally responsible for
Spain’s foreign policy. Only the Minister of Foreign Affairs and the Min-
ister of Justice are competent to propose a referral to the ICC to the Coun-
cil of Ministers. The objective of this entitlement was likely to allow the
political impact of a referral to the ICC on Spanish international relations
to be assessed. There is, thus, a clear risk that referrals concerning
“friendly” or “feared” states will be avoided. There is no space for judicial
evaluation on the matter.**

On 25 June 2009 the Congress passed a bill amending Article 23(4)
of the Law on Judicial Power and restricting the terms of operability of
universal jurisdiction in Spain.*’ In the terms of the new amendment
Spanish courts are competent to exercise universal jurisdiction over geno-
cide, crimes against humanity and other serious crimes only when the
perpetrator is in Spanish territory, victims are Spanish or there is some
other relevant connection with Spain.*® Article 1 of the Law determines

tion and context within which the alleged crime was committed; 5) in the end, the prosecu-
tor decides not to proceed or admissibility procedures have been initiated and the Pre-Trial
Chamber holds the case inadmissible; 6) the claimant starts again at the beginning of the
cycle, submitting (probably years later) the same claim to the Spanish prosecutor who is
finally entitled, in accordance with LCICC, Art. 7(3), to investigate with a view to prose-
cution This is all the more so the case in view of the fact that the LCICC was apparently
drafted without the necessary attention towards the distinction made in the Statute between
“situation” and “case”. Significantly, when an individual refers a specific case to the ICC,
the prosecutor will not solely investigate that case but also the entire situation in the con-
text of which the crime was allegedly committed. The assessment of a “situation” is obvi-
ously more demanding in terms of time and resources. In the end, it might even be that the
ICC prosecutor decides to proceed in respect of the situation but not of the actual case re-
ferred, for example, for questions of jurisdiction ratione temporis or because the gravity
threshold is not met.

This scenario becomes more concerning if one recalls that the prosecutor will only proceed
if there is reasonable evidence concerning the perpetration of a crime listed in Article 5 of
the ICC Statute and admissibility criteria are satisfied; that is, parameters which political
organs are not in the best position to assess. It is submitted that although it is hardly possi-
ble to “sweep way” political considerations out of international criminal law, the estab-
lishment of a comprehensive system where the prosecution of core crimes is almost entire-
ly controlled by the executive is to avoid.

44

4 The Senate approved the bill on 15 October 2009 and it came into force on 3 November

2009, see supra note 39.

46 See Organic Law 1/2009, see supra note 39. According to Art. 1:
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that national courts are competent only where no proceedings have been
initiated in other countries or by an international court. Further, proceed-
ings initiated in Spain will be suspended if there is notice that another
state or an international court started investigating the same facts.*’ Yet,
the Law did not amend Article 7(2) of the LCICC and the terms under
which domestic authorities may proceed with an investigation over crimes
listed in the ICC Statute. This remains a concerning shortcoming. It has
also been claimed that the new law means the death of universal jurisdic-
tion in Spain and an enormous retreat in the fight against impunity. De-
spite the somewhat suspicious motivations that furthered the reform pro-
ject,”® the final outcome is not as negative as it would seem at first sight.
The requisite custody of the suspect is entirely in accordance with the
principle of universal jurisdiction. Such requirement is nothing more than

Igualmente, sera competente la jurisdiccion espariola para conocer de
los hechos cometidos por esparioles o extranjeros fuera del territorio
nacional susceptibles de tipificarse, segun la ley penal espariola, como
alguno de los siguientes delitos: a) Genocidio y lesa humanidad. b)
Terrorismo. c) Pirateria y apoderamiento ilicito de aeronaves. d) Deli-
tos relativos a la prostitucion y los de corrupcion de menores e in-
capaces. e) Trdfico ilegal de drogas psicotropicas, toxicas y estupefa-
cientes. f) Trafico ilegal o inmigracion clandestina de personas, sean o
no trabajadores. g) Los relativos a la mutilacion genital femenina,
siempre que los responsables se encuentren en Esparia. h) Cualquier
otro que, segun los tratados o convenios internacionales, deba ser
perseguido en Esparia. Sin perjuicio de lo que pudieran disponer los
tratados y convenios internacionales suscritos por Esparia, para que
puedan conocer los tribunales esparioles de los anteriores delitos
debera quedar acreditado que sus presuntos responsables se encuen-
tren en Espaiia o que existen victimas de nacionalidad espariolas, y, en
todo caso, que en el pais del lugar donde se cometieron los hechos de-
lictivos o en el seno de un Tribunal internacional no se ha iniciado
procedimiento que suponga una investigacion y una persecucion efec-
tiva, en su caso, de tales hechos punibles.

Y Ibid.: “El proceso penal iniciado ante la jurisdiccion espafiola se sobreseerd
provisionalmente cuando quede constancia del comienzo de otro proceso sobre los hechos

denunciados en el pais o por el Tribunal a los que se refiere el paragrafo anterior”.

*® See Le Monde, 28 May 2009, stating that the opening of proceedings against the former

Israeli Minister of Defence and members of the military forces for crimes committed in
Gaza led to considerable political pressure on Spain and the amendment of the law on uni-
versal jurisdiction. On 29 January 2009 preliminary investigations were opened into claims
that a bomb attack in Gaza in 2002 warranted the prosecution of the former Defence Min-
ister Binyamin Ben-Eliezer, among others. The investigation was halted on 30 June by a
decision of a panel of 18 judges of the Audiencia Nacional (National Court).
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a procedural element which promotes the efficient development of univer-
sality of jurisdiction. In particular, it will prevent Spain from opening
never ending proceedings due to the absence of suspects. It is significant
that Spanish law allows the opening of proceedings in absentia but the
presence of the accused is indispensable in order to start a trial.*’

5.2.5.3. The German Case

The 2002 Code of Crimes Against International Law (‘CCAIL’, Volker-
strafgesetzbuch) implemented the ICC Statute and adapted German sub-
stantive criminal laws to its provisions. The Code adopted the principle of
universal jurisdiction, thus permitting the prosecution of core crimes even
in absence of any link between the crime and Germany. In addition, the
German principle of mandatory prosecution — Legalitdtsprinzip — is appli-
cable, with some exceptions, to prosecutions under the CCAIL.>

The most progressive feature of the CCAIL is the treatment re-
served to universal jurisdiction, permitting the best co-ordination between
the fight against impunity and an effective and realistic allocation of ju-
risdiction and resources. It created a sophisticated network that provides
for a logical efficiency that does not undermine criminal accountability
and takes advantage of all resources available under international law.

Article 1 of the CCAIL determines that the jurisdiction of domestic
courts applies to all crimes defined therein “even when the offence was
committed abroad and bears no relation to Germany”.”' On a second lev-
el, though, the exercise of universal jurisdiction is limited and regulated.

4 Organic Law 6/1985, Art. 23(4), see supra note 40.

0 Germany: Vélkerstrafgesetzbuch (VStGB) [Code of Crimes Against International
Law], 29 June 2002 (‘CCAIL’) (https://www.legal-tools.org/doc/fa8c31/). Art. 3 of the
CCAIL contains the new section 153(f) of the Criminal Procedure Code, 7 April 1987
(https://www.legal-tools.org/doc/19df38/), which refers to the principle of mandatory
prosecution.

The wording of CCAIL, Art. 1 was an explicit response to a German jurisprudential main-
stream according to which universal jurisdiction could only be exercised by German courts
in presence of the so-called “legitimising link”. See Kai Ambos and Steffen Wirth, “Geno-
cide and War Crimes in the Former Yugoslavia before German Criminal Courts (1994—
2000)”, in Horst Fischer, Claus Kre3 and Sascha Liider (eds.), International and National
Prosecution of Crimes under International Law: Current Developments, Arno Spitz, Ber-
lin, 2001, pp. 778-83. Universal jurisdiction, like the non-application of statutory limita-
tions, is not applicable to sections 12 and 13 of the CCAIL which deal with the so-called
“less serious offences”.
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To be precise, there are some circumstances under which the prosecutor
has the discretion to decide not to prosecute. This solution aims to avoid
unnecessary duplication of efforts and to prevent national courts from re-
maining mired in cases impossible to prosecute for practical reasons.

Section 152(2) of the Criminal Procedure Code already enshrined
the principle of mandatory prosecution. However, section 153(c) gave the
prosecutor discretion to decide whether or not to proceed against suspects
of crimes committed abroad. The CCAIL Act amended the Code of Crim-
inal Procedure. Specifically, an addition was made to section 153 (c)(1) so
as to extend the principle of mandatory prosecution to crimes committed
abroad with the much narrower exceptions provided for in section 153(f),
which became the only field where the discretion of the prosecutor has a
role to play. Both sections 153(c) and (f) apply to crimes committed
abroad. The exceptions to the principle of mandatory prosecution are set
out in subsection (1) and (2) of section 153(f) which partially overlap.
Subsection (1) applies to both national and foreign accused. Subsection
(2) disciplines those cases where neither the perpetrator nor victims are
German. According to subsection (1), the prosecutor does not need to
prosecute if the “accused is not present in Germany and such presence is
not to be anticipated”. However, if the perpetrator is German, the discre-
tionary principle only subsists if he is not present in German territory and
he is not expected to be and, additionally, he is being prosecuted by the
state of the nationality of the victim or before an international court. In
cases covered by subsection (2), in order for the prosecutor to be entitled
not to proceed it is necessary that: i) the accused be “beyond the reach of
the German Executive”? (not present in Germany and not expected to
be); and ii) the suspect be prosecuted outside Germany. In the latter case,
the prosecutor is entitled to relinquish the prosecution if the suspect is
within national territory but extradition or surrender procedures are in
course and it is probable that they will succeed. This is so because in the
case of proceedings abroad, the need for German intervention is less ur-
gent.”® It is important to note that these provisions are anchored on Article

32 Steffen Wirth, “Germany’s New International Crimes Code: Bringing a Case to Court”, in

Journal of International Criminal Justice, 2003, vol 1, no 1, p. 159.

3 1In respect of both subsections (1) and (2) it should be noted that the requirement on the

expected presence of the suspect in German territory is not to be understood in restrictive
terms. That is, it is not to be applied to the suspicion that the accused has bought a ticket
to, or is planning to have a holiday in, Germany. It applies also, for example, to extradition
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17 of the ICC Statute: only genuine proceedings are able to activate the
discretion of the German prosecutor. In the case of proceedings led by
states unwilling or unable to bring perpetrators to justice the principle of
mandatory prosecution remains intact. Once again, it emerges that the ob-
jective of the German law is not the exercise of unbridled universal juris-
diction but to resort to it as the last available remedy to prevent impunity
where all other mechanism have failed.*

The principle of mandatory prosecution binds the prosecutor to in-
vestigate but not to present charges. If by the end of the scrutiny of evi-
dence he or she is not convinced that a crime has been committed he or
she will dismiss the case. This notwithstanding, even when the prosecutor
decides not to press charges it is possible, under certain conditions, to ap-
ply to court for a review of the decision (Klageerzwingungsverfahren).”

The relationship between the possibility of reviewing a prosecutori-
al decision not to prosecute and the discretionary faculties of the prosecu-
tor under section 153(f) of the CCAIL are particularly important for the
purpose of this study. In accordance with section 172(2) of the Code of
Criminal Procedure the request for review is inadmissible if the dismissal

procedures that have been initiated and which may end with the delivery of the individual.
Ibid., p. 160.

Although the legal framework created by the CCAIL is promising, the situation might be
considerably different when extradition procedures are involved. In fact, while the prose-
cutor is empowered to, in certain circumstances, issue an international arrest warrant (No.
86 of the Guidelines for Dealings with Foreign States in Criminal Law Matters — Richt-
linien fiie den Verkehr mit dem Ausland in strafrechtlichen Angelegenheiten), the decision
to issue an extradition request belongs to the Federal Ministry of Justice who shall decide
with the consent of the Ministry of Foreign Affairs after a request has been submitted by
the prosecutor (Section 74 of the Law on International Assistance in Criminal Matters —
Gesetz iiber die Internationale Rechtshilfe in Strafsachen). The Ministries will certainly
consider political issues, namely the relations with the requested state. The principle of
mandatory prosecution may thus be hampered.

It is, however, necessary that the person presenting the appeal is a direct victim (or, in case
of death, someone closely related to him or her). The claim is to be presented to a “higher”
prosecutor. If the case has been handled by the chief federal prosecutor, the superior entity
in these circumstances is the Federal Minister of Justice. Some commentators argue that in
such situations the appeal should be presented directly to the court. Indeed, in highly sensi-
tive cases as those covered by the CCAIL, the interference of political considerations
might subvert the entire spirit of the Code. There are further difficulties in these circum-
stances. For example, when the victim is not in Germany it might be difficult to determine
what is the competent court in light of the German Criminal Code. For an appraisal of this
and other procedural difficulties, see Wirth, 2003, pp. 163 ff., supra note 52.
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of the case was based on the discretionary powers recognised to the pros-
ecutor. Yet, in the exercise of his or her discretion the prosecutor is re-
quired to set out in the report to be sent to the person who reported the
crime the reasons that led him or her not to press charges. This obligation
is relevant since the discretion of the prosecutor functions on two separate
stages and only the second is unreviewable. At the first level, the prosecu-
tor must ensure that the conditions for the exercise of discretion are veri-
fied. Only then he or she can found the decision on the principle of prose-
cutorial discretion. The decision on whether those conditions have been
verified in practice is not a discretionary one. If it is shown that the prose-
cutor did not correctly understand the ratio legis of section 153(f) or, for
any reason, did not respect it the decision may be subject to review. Were
the prosecutor to resort to section 153(f) because, for example, he or she
was wrongly convinced that the suspect was facing criminal proceedings
in other state, the decision would be reviewable because discretion was
exercised where the necessary conditions were not fulfilled. The mere in-
vocation of section 153(f) does not constitute irrefutable evidence or pre-
sumption iure et iuris of the lawful exercise of discretionary powers. Fi-
nally, there is the opportunity to complain to the supervising authority
(Dienstaufsichtsbeschwerde). Again, if the prosecutor was the chief fed-
eral prosecutor the competent authority will be the Federal Minister of
Justice. This mechanism permits any decision of the prosecutor to be
challenged. It might be useful in some cases (especially because the Min-
istry of Justice is responsible for extradition requests) but it is not likely to
be a very successful policy since the decision of the Minister is complete-
ly discretionary.

Importantly, section 28 of the ICC Statute Implementation Act
(Romstatutausfiihrungsgesetz) > established an efficient interaction be-
tween domestic courts and the ICC: it permits German proceedings to be
discontinued and the suspect transferred to the ICC if the latter agrees a
priori to prosecute. This mechanism reveals a comprehensive understand-
ing of complementarity that reaches beyond what is strictly posited in the
Statute of Rome. By demanding that the Court accepts the case before
relinquishing jurisdiction, Germany sidestepped the drawbacks of the

6 Gesetz zur Ausfithrung des Romischen Statuts des Internationalen Strafgerichtshofes, 17
July 1998, Bundesgesetzblatt I, 2144 (2002) [Act implementing the Rome Statute of the
International Criminal Court].
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Belgian and Spanish solutions and promoted a network of co-operation
that is beneficial for both the ICC and the German judicial system.

In spite of the potential of the CCAIL to ensure core crimes prose-
cution, its application by German prosecutors has not always been con-
vincing. An example which elucidates how politics may overpower law is
provided by the famous Donald Rumsfeld case.”’ The Stuttgart Court of
Appeals found that the intention of the Legislature had not been to submit
a decision of the prosecutor based on the principle of discretion (including
section 153(f)) to the scrutiny of section 172(2) because otherwise the risk
would arise of assisting an unbridled extension of Germany’s jurisdiction
which is questionable under international law. It rejected the argument of
the complainants that when the pre-conditions to the exercise of discretion
are not met the decision of the prosecutor can be overruled through the
Klageerzwingungsverfahren. The complainants argued that at least three
of the suspects were on German territory and temporary stays could be
expected from others. Furthermore, extensive opinions from experts and
factual evidence provided showed that the prosecutions in the United
States that the federal prosecutor had referred to were not concerned with
officials of high rank. The argument was accepted by neither the federal
prosecutor nor the Court of Stuttgart.>®

57 On 10 February 2005 the federal prosecutor refused to open investigations against the

former US Secretary of Defense Donald Rumsfeld and nine other suspects for alleged war
crimes committed in the prison of Abu Ghraib, Iraq, from 2003 to 2005. Out of the 10 sus-
pects at least three were present in Germany when the complaint was presented. The feder-
al prosecutor justified its decision not to prosecute on the basis of section 153(f). He stated
that the CCIAL established the principle of subsidiarity of German law in respect of
crimes committed abroad which, combined with the principle of non-intervention in the af-
fairs of foreign states, did not give competence to German authorities in the case in ques-
tion. In the view of the prosecutor, this was so because the crimes were being investigated
in the United States. The complainants and the civil rights organisation Centre for Consti-
tutional Rights in New York as well as 17 victims from Iraq appealed the decision request-
ing that charges be brought against Rumsfeld and the other suspects or, at least, that inves-
tigations be initiated. The Stuttgart Court of Appeals found the request of review inadmis-
sible. Decision of 13 September 2005, as cited in Wolfgang Kaleck, “German International
Criminal Law in Practice: From Leipzig to Karlsruhe”, in Wolfgang Kaleck, Michael Rat-
ner, Tobias Singelnstein and Peter Weiss (eds.), International Prosecution of Human
Rights Crimes, Springer, Berlin, 2007, p. 105.

The prosecutor interpreted section 153(f) of the CCIAL incorrectly in light of Art. 14 of
the ICC Statute because he considered that the term “offence” should be understood as
“situation” (the overall context in which the crimes in question and other similar cases had
been committed) and not “case” (a specific crime attributed to specific individual(s)). By
contrast, the provision should have been interpreted in light of Art. 17 of the ICC Statute
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5.3. Comlementarity beyond the ICC Statute

The previous section analysed the principle of complementarity under the
ICC Statute. It further highlighted some sui generis models of implemen-
tation of the principle of complementarity that somehow curbed the im-
mediate understanding of complementarity. This section will propose a
reading of complementarity which includes but goes beyond the principle
of complementarity as enshrined in the ICC Statute. To that effect, it fol-
lows an assessment of the early and or close manifestations of what came
to be the ICC complementarity principle.

5.3.1. Historical Assessment of the Interplay between National and
International Jurisdictions

It was mostly in the aftermath of the Second World War that the co-
ordination and possible division of labour between domestic and interna-
tional jurisdictions became a pressing matter. However, one can already
distinguish at the outset of the First World War elementary features of the
principle of complementarity as crystallised in the ICC Statute. This his-
torical analysis has been the focus of Mohamed M. El Zeidy’s impressive
study on complementarity.”® Some of his findings will be highlighted and
or scrutinised here for they are crucial to the argument of this work. It
should be noted that El Zeidy’s historical survey terminates with the es-
tablishment of the ICC. Instead, the analysis carried out herein expands
beyond the borders of the ICC Statute.

With the end of the First World War, the international pressure to
prosecute and punish those responsible for the atrocities committed during
the conflict was significant. To that effect, the Allies established the
Commission on the Responsibility of the Authors of the War and on En-
forcement of Penalties (‘Commission on Responsibility’). The Commis-
sion on Responsibility was set up to investigate, assess evidence and iden-
tify perpetrators. This endeavour implied, inter alia, prosecuting the for-
mer Kaiser of Germany which gave rise to controversies vis-a-vis the

because, like Article 153(f), it deals with admissibility conditions while Art. 14 regulates
one of the possible “trigger mechanisms” of the ICC jurisdiction. The term “offence” is
used in section 153(f) but has no precedent in German law. See Kaleck, 2007, pp. 93 ff.,

supra note 57.

%% Mohamed M. El Zeidy, The Principle of Complementarity in International Criminal Law:

Origin, Development and Practice, Brill, Leiden, 2008, pp. 11-152.
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principle of sovereignty. To pursue its mandate, the Commission on Re-
sponsibility established Sub-Commission III to determine which bodies
were most appropriate to investigate and prosecute. The Sub-Commission
held that individuals of enemy countries who had directly ordered the
commission of crimes or, having that responsibility, failed to prevent
them should be submitted to the jurisdiction of a high court, international
in nature.®® The proposal did not pass as Japan and the United States ar-
gued such a body to be unprecedented. Most important for the purposes of
this study are the so-called penalty provisions of the Versailles Treaty:
Articles 228 to 230.%" According to these provisions, Germany agreed to

8 The Tribunal should have been composed of 22 judges from different countries: United

States, Portugal Romania, the British Empire, France, Italy, Japan, Belgium, Greece, Po-
land, Serbia and Czechoslovakia. See Carnegie Endowment for International Peace, Viola-
tion of the Laws and Customs of War: Reports of Majority and Dissenting Reports of
American and Japanese Members of the Commission of Responsibilities, Conference of
Paris 1919, Pamphlet No. 32, 1919, pp. 58—60, 74.

Treaty of Peace between the Allied and Associated Powers and Germany, 28 June 1919
(‘Versailles Treaty’) (http://www.legal-tools.org/doc/a64206/). The provisions read as fol-
lows:

Article 228:

The German Government recognizes the right of the Allied and Asso-
ciated Powers to bring before military Tribunals persons accused of
having committed acts in violations of the laws and customs of war.
Such persons shall, if found guilty, be sentenced to punishment laid
down by law. This provision will apply notwithstanding any proceed-
ings or prosecution before a Tribunal in Germany or in the territory of
her allies. The German Government shall hand over to the Allied and
Associate Powers, or to such one of them as shall so request, all per-
sons accused of having an act in violation of the laws and customs of
war, who are specified either by name or by rank, office or employment
which they held under the German authorities.

Article 229:

Persons guilty of criminal acts against nationals of one of the Allied
and Associate Powers will be brought before the military Tribunals of
that Power. Persons guilty of criminal acts against the nationals of
more than one of the Allied and Associated Powers will be brought be-
fore military Tribunals of the Powers concerned. In every case the ac-
cused will be entitled to name his own counsel.

Article 230:

The German Government undertakes to furnish all documents and in-
formation of every kind, the production of which may be considered
necessary to ensure the full knowledge of the incriminating acts, the
discovery of offenders, and the just appreciation of responsibility.
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deliver nationals suspected of war crimes to the Allies in order to be tried
by Allied National Military Tribunals.®* However, once the Commission
on Responsibility issued a list of 895 suspects to be handed over,” the
President of the German Peace Delegation in Paris refused to comply for
it would be inconsistent with German sovereignty to deliver its citizens to
be tried by foreign powers® and pleaded Germany’s right to prosecute
criminals before its own tribunals.®® The Allies accepted the German offer
to try some of the identified suspects before its Supreme Court in Leipzig.
However, the Allies reserved the right to overrule German decisions in
case they were unsatisfactory.®® The scheme arising out of the aftermath
of the First World War gave rise to what can be considered the prime ex-
ample of the principle of complementarity as enshrined in the ICC Stat-
ute.%” In the Allies’ view,

the offer of the German Government was compatible with

the execution of Article 228 of the Treaty of Peace, and the

Allied Governments accordingly decided [...] to leave full

and complete responsibility with the German Government

[for] proceeding with the prosecution and judgement upon

the understanding that the Allies would thereafter consider

the results of these prosecutions and whether the German

Government were sincerely resolved to administer justice in

82 Were the crimes to have affected victims from more than one nationality, Germany would

submit suspects to the authority and jurisdiction of a Mixed Inter-Allied Military Tribunal.
In case of crimes committed in the territory of another country, Germany agreed to submit
suspects to the jurisdiction of the territorial state.

8 Document dated 3 February 1920. See El Zeidy, 2008, p. 14, fn. 41, supra note 59, noting
a divergence in doctrine concerning the number of suspects.

8 Ibid., p. 15.

85 Furthermore, the list included several military personnel. High-ranking military personnel
publicly affirmed that they would not accept to stand trial before foreign 895courts, as it
would run against soldiers’ honour. See James F. Willis, Prologue to Nuremberg: The Pol-
itics and Diplomacy of Punishing War Criminals of the First World War, Greenwood,
London, 1982, p. 121.

German War Trials: Report of the Proceedings Before the Supreme Court in Leipzig, His
Majesty’s Stationery Office, London, 1921, pp. 4 and 17 (‘German War Trials’). See also
El Zeidy, 2008, pp. 15-16, supra note 59.

This affirmation addresses exclusively elements of co-ordination between different juris-
dictions whereby vis-a-vis unwillingness or inability of the primary jurisdiction to carry
out proceedings, complementary jurisdictions would immediately be entitled to step in in
order to administer justice. It is, however, different from the ICC complementarity model
because there was no autonomous international court involved.
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good faith. If it should be shown that the procedure proposed

by Germany did not result in just punishment being awarded

to the guilty, the Allied Powers reserved in the most ex-

pressed manner the right of bringing the accused before their

own tribunals.®®
Even though the trials in Leipzig proved to be substandard, the Allied
powers did not resort to the safety device of adjudicating proceedings to
their “own tribunals”. It was this inaction on the side of the Allies that
prevented complementarity from properly working in practice.®

As had happened with Germany, the Allies prepared agreements
similar to the Versailles Treaty with other enemy governments. Specifi-
cally, peace treaties were concluded with Turkey, Bulgaria, Austria and
Hungary. The penalty clauses in these treaties reproduced to a significant
extent the corresponding provisions of the Versailles Treaty.”” When the
Allies presented these four states with the list of suspects to be extradited,
the reaction was identical to the one Germany had had.”' In the end, the

88 German War Trials, 1921, pp. 4, 17-18, see supra note 66. Clearly, the language of the

Versalilles Treaty, Art. 228 points to primacy of Allied courts. Although, so as to avoid in-
ternal disruption in Germany and control public sentiments of dissatisfaction, the Allies
extended the scope of the relevant provision and ended up accepting the German offer. To
that decision contributed legal difficulties within the domestic systems of the Allies since
national law did not contemplated jurisdiction over crimes committed abroad, by foreign-
ers and against foreigners.

Claud Mullins, The Leipzig Trials: An Account of the War Criminals Trials and a Survey
of German Mentality, Grafs Inn, London, 1921, pp. 24-26.

Treaty of Peace between the Allied and Associated Powers and Austria, Saint-Germain-
En-Laye, 10 September 1919, Art. 173 (reproducing Art. 228 of the Versailles Treaty);
Treaty of Peace between the Allied and Associated Powers and Bulgaria, Neuilly-sur-
Seine, 27 November 1919, Art. 118 (reproducing Art. 228 of the Versailles Treaty); Treaty
of Peace between the Allied and Associated Powers and Hungary, Trianon, 4 June 1929,
Art. 157 (reproducing Art. 228 of the Versailles Treaty); Treaty of Peace between the Al-
lied and Associated Powers and Turkey, Sévres, 10 August 1920, Art. 226 (reproducing
Art. 228 of the Versailles Treaty). The travaux préparatoires of the agreements reveal in-
deed that the Allied powers understood Art. 228 of the Versailles Treaty as the standard
that should guide the relationship between the Allied powers and enemies in respect of ad-
judication of war crimes’ proceedings. “Article 228 [...] should be taken by the Drafting
Committee as the basis for the preparation of corresponding articles in the Treaties of
Peace with Austria and with Hungary”. See The Council of Four: Meetings of May 9:
Notes of A Meeting Held at President Wilson’s House in the Place des Etats-Unis, on Fri-
day, May 9, 1919, at 4 p.m. (CF-4), reprinted in Foreign Relations of the United States,
vol. V, 530, cited in El Zeidy, 2008, p. 19, see supra note 59.

Hungary opposed the delivery of nationals to Allied Military Tribunals on the basis that it
would be far too humiliating even for a defeated power. See Francis Déak, Hungary at the
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Allies agreed to recognise the jurisdiction of national courts with the safe-
ty valve that permitted the adjudication of cases which did not appear to
have been dealt with satisfactorily. Bulgaria and Austria achieved much
better results than Germany.’” The Turkish situation was notably differ-
ent, mainly as a result of the international pressure to guarantee punish-
ment of those responsible for the genocide against the Armenian people.”
Generally, as before with the Versailles Treaty, the peace agreements rep-
resented a clear failure of complementarity which, although existing as
law, was met with the lack of political will and the structural conditions
necessary for it to be enforced.

In addition to the above-mentioned peace treaties, the aftermath of
the First World War was prolific in other initiatives aimed at ensuring

Paris Peace Conference: The Diplomatic History of the Treaty of Trianon, Columbia Uni-
versity Press, New York, 1942, p. 235. Accordingly, Hungary requested to try its nationals
before its own courts, a possibility already acknowledged to Germany. For an overview of
the reactions of Austria, Bulgaria, Hungary and Turkey, see El Zeidy, 2008, pp. 20 ff., su-

pra note 59.

2 Austria established the Commission of Inquiry within the Military Breaches of Duty which

tried General Ljubicic and Liitgendorff for ordering killings of Russian and Serbian war
prisoners. Conversely, in Bulgaria criminals were divided in two groups: the first, com-
posed of former high officials and their responsibility for the war; the second, composed of
minor criminals. Reportedly 534 people or submitted to trial for violating the laws of war.
See Willis, 1982, pp. 156 ff., supra note 65.

The Allies were determined to prosecute and punish the responsible for the crimes com-
mitted against the Armenian people in 1915 and for the violations of the laws of war dur-
ing the First World War, particularly in respect of the treatment given to prisoners. Trying
to save the peace negotiations and maintain the sovereignty of the state as untouched as
possible, Turkey passed legislation ensuring that the leaders of the Young Turk movement
and the members of the Committee of Union and Progress would be subject of criminal
proceedings for having led the Ottoman Empire to the First World War and for the killing
and deportation of hundreds of Armenians. In 1919 few popular figures were tried and
convicted which gave rise to a fervent movement of popular dissatisfaction. In view of
this, the government released several prisoners. The police was ordered to suspend all ar-
rests. The Allies reacted and deported Turkish prisoners to Malta to face trial. Yet, in 1921
these prisoners were released in exchange for British prisoners. The concern of the Allies
with Turkish sovereignty led to the substitution of the Treaty of Sévres, not yet ratified, by
the Treaty of Lausanne, which had no provision on trials and punishment. Rather, it count-
ed with an unpublicised annex which granted amnesty to Turkish officials. For a deeper
analysis on the Turkish case see, inter alia, Jackson Nyamuya Maogoto, War Crimes and
Realpolitik: International Justice from World War I to the 21st Century, Lynne Rienner
Publishers, Boulder, 2004, pp. 55 ff.; Vahakn N. Dadrian, “The Armenian Genocide and
the Legal and Political Issues in the Failure to Prevent or to Punish the Crime”, in Univer-
sity of West Los Angeles Law Review, 1998, vol. 29, p. 43; El Zeidy, 2008, pp. 22 ff., su-
pra note 59.
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prosecution and punishment of war crimes. While a model of complemen-
tarity such as the one embodied in the Versailles Treaty did not emerge, it
is possible to detect a commitment to articulate national and international
jurisdictions in order to prevent loopholes able of creating safe havens for
perpetrators of core crimes, as well as an effort (although not always suc-
cessful) to set forth the legal landscape for the development of a comple-
mentary relationship between national courts and an international criminal
court.

In 1920 the League of Nations established, on the basis of Article
14 of the Versailles Treaty, the Advisory Committee of Jurists to study
the convenience of an international criminal court. Baron Edouard
Descamps, President of the Committee, proposed that such a court should
have jurisdiction over acts threatening “international public order”, in-
cluding offences to “the universal law of nations”.”* This proposal was
rejected by the Third Committee of the Assembly of the League of Na-
tions as states were not prepared at the time to bear further restrictions on
their sovereignty.”

After the failure of the Advisory Committee, the International Law
Association (‘ILA”), from 1922 to 1924, analysed the convenience of es-
tablishing an international court competent to judge violations of the laws

™ See Procés-Verbaux of the Proceedings of the Advisory Committee of Jurists, 16 June—24

July 1920, p. 500, cited in El Zeidy, 2008, p. 27, see supra note 59. Sustaining this view,
Lapardelle argued:

It was now a question of building up the future [...] no one knew who
would be the perpetrators of the crimes in the future, and therefore a
Court could be constructed in abstracto. [...] A stable judicial organiza-
tion was required which could take action against those guilty of crimes
against international justice, no matter what nation they belonged to.

Proces-Verbaux of the Proceedings of the Advisory Committee of Jurists, 16 June—24 July
1920, pp. 500-1, cited in id., p. 28.

5 Records of the First Assembly of the League of Nations, Tenth Meeting of the Third
Committee, 1920, p. 764., in Memorandum Submitted by the Secretary-General, Historical
Survey of the Question of International Criminal Jurisdiction, United Nations General As-
sembly, New York, 1949, p. 11, UN doc. A/CN.4/7/Rev.1 (‘Historical Survey of Interna-
tional Criminal Jurisdiction’):

There is not yet any international penal law recognized by all nations
and that, if it were possible, to refer certain crimes to any jurisdiction, it
would be more practical to establish a special chamber in the Court of
International Justice. The Committee therefore considers that there is
no occasion for the Assembly of the League of Nations to adopt any
resolution on this subject.

FICHL Publication Series No. 23 (2015) — page 268



Article 17 of the Rome Statute of the International Criminal Court:
Complementarity — Between Novelty, Refinement and Consolidation

and customs of war and acts contravening the laws of humanity.”® The
most important provision of the ILA’s Draft Statute for the establishment
of the court was Article 24.”” It determined that during a conflict war
criminals would be tried before their own military courts unless the state
decided to submit the case to the international court. Charles Henry Butler
was of the view that, during or after the war, the court should operate as a
seat for appeals, always upon states’ voluntary submission of cases.”®
Again, the proposals of the ILA did not progress further as states were not
willing to restrict their sovereignty. In line with this view, during the 1925
Inter-Parliamentary Union Conference,”” the main attempt was to recon-
cile sovereignty with the need of prosecuting human atrocities. To the
scope of this work, the most relevant outcome of the mentioned Confer-
ence was Vespasien V. Pella’s distinction between “interior” and “exteri-
or” sovereignty. The latter was not absolute, for it was necessary to rec-
oncile states” powers with the need to ensure harmony among nations.
Exterior sovereignty was thus limited to the extent necessary to guarantee
respect for other states’ rights and the maintenance of order and interna-
tional justice. Interior sovereignty would relate to the state action within

76 For references on the 1922—1924 conferences of the International Law Association, see El
Zeidy, 2008, pp. 31-34, supra note 59.

International Law Association, Draft Statute for the Permanent International Criminal
Court, Report of the Thirty-Third Conference, Stockholm, 8 September—13 September
1924, Art. 24 (‘ILA Report’):

The Court shall be open to the subjects or citizens of every state,
whether belligerent or neutral, and whether during a war or after its
conclusion. Provided always that no complaint or charge shall be enter-
tained by the Court unless the complainant as first obtained the fiat or
formal consent of the Law Officers, Public Prosecutor or Minister of
Justice, as the case may be, of his own State.

The court would thus determine “whether the national Court had properly executed justice
in such a way as to satisfy the nation which claimed that the offence had been committed
against its national”. ILA Report, p. 103, cited in El Zeidy, 2008, p. 32, supra note 59. The
expression “whether the national court had properly executed justice” seems to imply the
concepts of unwillingness or inability revealing, on the one hand, a possible exception to
the voluntarist approach, and, on the other, how the basic contours of complementarity as
enshrined today in the Statute are not a brand novelty of the latter. However, Hugh H. Bel-
lot was of the view that after the end of war, the international court should have exclusive
jurisdiction over war crimes. ILA Report, id., pp. 76-77.

77

78

™ The Inter-Parliamentary Union met in 1925 for its 23rd meeting in order to discuss the

report prepared by Pella on Criminality of Wars of Aggression and the Organization of In-
ternational Repressive Measures. See Report of the 1925 Inter-Parliamentary Union, XXIII
Conference, Washington and Ottawa, 1-13 October 1925.
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its territory where it would be the dominus. However, this realm of sover-
eignty also knew limitations as the state could not act contrary to the most
“elementary precepts of humanity and to the customs unanimously recog-
nized by the civilized world”.*® As to the interplay between domestic and
international jurisdictions, Pella stressed that the need to repress interna-
tional crimes required those states directly involved to be barred from car-
rying out criminal proceedings in order to “insure energetic repressive
measures and also to avoid both excessive severity and culpable lenien-
cy”.% In the quest for impartiality, exclusive jurisdiction of the interna-
tional court over the abovementioned crimes was sought. The idea of
complementarity rests on the recognition that sovereignty is not absolute
and cannot be called upon whenever it contradicts international order and
justice.

The emergence of terrorism in Eastern Europe led to a climate of
political instability that was supported by Fascist Italy and Nazi Germany.
In 1934, continuing the developments of the period immediately after the
First World War, the Council of the League of Nations passed a resolution
setting up a committee of experts to study international responses to ter-
rorism.*” The committee analysed the proposals and comments of several
governments® and considered that the most appropriate response to ter-
rorism was through the establishment of an international court, bestowed
with concurrent jurisdiction in relation to domestic courts.* The interna-

8 Ibid., p. 101.
81 Ibid., p. 106.

82 Report to the Council on the First Session of the Committee, 30 April-8 May 1935,
League of Nations doc. C.184.M.102.1935V, p. 2, containing the resolution establishing

the committee of experts.

8 For an account on the discussion held during the meetings see El Zeidy, 2008, pp. 44—56,

supra note 59; Antoine Sottile, The Problem of the Creation of a Permanent International
Criminal Court, Kraus, Nendeln, 1966, pp. 16-22.

League of Nations, Convention for the Creation of an International Criminal Court, Gene-
va, 16 November 1937, Art. 3, Part I(2) of the Final Act of the International Conference on
the Repression of Terrorism, League of Nations doc. C.548.M.385.1937.V (‘League of
Nations Convention’) read as follows:

84

1. In the cases referred to in Article 10 of the Convention for Preven-
tion and Punishment of Terrorism, each High Contracting Party to
the present Convention shall be entitled, instead of prosecuting be-
fore his own tribunal, to send the accused for trial before the
Court.
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tional court was envisioned as a default jurisdiction as opposed to having
exclusive jurisdiction over acts of terrorism. Again, the jurisdiction of the
court was optional, with all the shortcomings that implies. The different
views of states led the committee of experts to decide to elaborate two
different drafts: one on the prevention and punishment of terrorism and
the other on the creation of an international criminal court. In spite of
views to the contrary,® the Convention for the Creation of an Internation-
al Criminal Court maintained the abovementioned concept of concurrent
jurisdiction: the state had the ability to choose between trying criminals
before its own courts, extraditing them or resorting to the international
criminal court.*® The Convention for the Prevention and Punishment of
Terrorism featured a regime based, subject to certain conditions, on the
duty to extradite or prosecute.®” The 1937 League of Nations Conventions
never entered into force.*

It is after the beginning of the Second World War that the most ex-
plicit materialisation of complementarity can be found. El Zeidy argues
that the London International Assembly of 1941 was the first body, even
if not an official one, to propose a true complementary scheme between
national and international courts.® The Assembly met to discuss the
methods to pursue criminal accountability for atrocities committed during

2. A High Contracting Party shall further be entitled, instead of ex-
traditing, to send the accused for trial before the Court if the State
demanding extradition is also a party to that Convention.

See also El Zeidy, 2008, p. 47, supra note 59.

India argued that it opposed such a court as the country had the proper mechanisms to deal
with terrorism. The United Kingdom stated it would not support the court for it was a
premature solution to which the international community was not yet prepared. Many
countries expressed similar views. See Observations by Governments on the Draft Con-
vention for the Prevention and Punishment of Terrorism, and Draft Convention for the
Creation of an International Criminal Court, Series I, League of Nations Document
A.24.1936. V., 4-10.

League of Nations Convention, Art. 2.

85

86

87 League of Nations, Convention for the Prevention and Punishment of Terrorism, Geneva,

16 November 1937, Arts. 8, 9 and 10, Part I(1) of the Final Act of the International Con-
ference on the Repression of Terrorism, League of Nations doc. C.548.M.385.1937.V
(‘Convention on Terrorism’). The regime enshrined in the Convention on Terrorism was

also grounded on the aut dedere aut judicare principle.

% The Convention on Terrorism was ratified only by India while the Convention for the Cre-

ation of an International Criminal Court received no ratification at all.
8 El Zeidy, 2008, p. 59, supra note 59.
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the war. One of the most intricate issues on the table was that of the com-
petence of an international court. It was argued that the court would never
be able to judge all cases.”” Therefore, domestic courts would necessarily
maintain a fundamental role in administering criminal justice (with the
exception of Germany because of the issue of impartiality) whereby only
the most serious crimes were to fall under the jurisdiction of the interna-
tional judicial body.”' Delegates were opposed to a court with exclusive
jurisdiction on grounds that it would become inoperative due to the
amount of cases and that states linked to the crime were the forum con-
veniens. Nonetheless there was agreement regarding the fact that perpetra-
tors should not escape justice as had happened after the First World War.
The London Assembly ended in 1943 with the submission of a draft con-
vention for the establishment of an international criminal court.”” Articles
3 and 4 maintained the idea of a subsidiary court of last resort.”” Its juris-
diction was defined by an all-encompassing clause determining that the
court could step in where states were not in the position, or willing, to un-

% London International Assembly, Commission II on the Trials of War Criminals, TS

26/873, p. 232.

Marcel de Baer, the Belgian jurist, stated that only those cases in relation to which “a trial
by a national court is impossible or inconvenient, should be tried by an international or
United Nations Court”, London International Assembly, Commission I for Questions Con-
cerned with the Liquidation of the War, TS 26/873, p. 282.

Draft Convention for the Creation of an International Criminal Court, London Internation-
al Assembly, Commission I for Questions Concerned with the Liquidation of War, TS
26/873, pp. 324-25.

% Ibid., Art. 3:

1. As arule, no case shall be brought before the Court when a do-
mestic Court of any one of the United Nations has jurisdiction to
try the accused and it is in a position and willing to exercise such
jurisdiction.

91

92

2. Accused persons in respect of whom the domestic Courts of two
or more United Nations have jurisdiction, may however, by mutu-
al agreement of the High Contracting Parties concerned, be
brought before the Court.

3. Provided that the Court consents, any crime as defined in Article 2
may be brought before the International Criminal Court, either by
national legislation of the State concerned, or by mutual agree-
ment, of the High Contracting Parties concerned in trial.

Article 4(1):

Each H.C.P. shall be entitled, instead of prosecuting before its own

Courts a person residing or present in his territory who is accused of a

war crime, to commit such accused for trial to the I.C.C.
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dertake proceedings. The guiding principle of the system was still that of
consent without which unwillingness and inability could not cause the
jurisdiction of the international court to apply. There was no safety valve
for cases where criminals were intentionally shielded from justice.

In 1941, at the request of the Belgian Minister of Justice, another
body, the International Commission for Penal Reconstruction and Devel-
opment, was established with a scope similar to that of the London Inter-
national Assembly.”* During the discussions regarding the type of judicial
body best suited to administer justice, the proposal for an international
tribunal with residual competence covering exclusively those crimes over
which none of the Allies had jurisdiction gained considerable support.
The corresponding report was submitted to the appropriate authority of
each Allied government. El Zeidy considers this proposal reflected the
main features of the principle of complementarity as determined in the
ICC Statute because it included the primacy of national courts at the same
time that the international court could be resorted to where domestic
courts could not undertake proceedings. Yet, as in previous examples,
there was no safety net for unwillingness; the entire regime was based on
states making a voluntary appeal to the international court and it is debat-
able whether such a model truly corresponds to complementarity.”

In October 1943 the United Nations established the War Crimes
Commission (‘UNWCC”), which was mandated to investigate war crimes
committed by the Axis powers during the Second World War and reflect
on the possible creation of a judicial body competent to try war criminals.
Within this framework, the United States presented a draft convention for
the establishment of an inter-Allied court,”® which became the starting
point for future discussion and development within the UNWCC.?” The
inter-Allied court was expected to handle cases that did not fall under the
jurisdiction of states or that states decided, for any sufficient reason, to

% Conference held in Cambridge on 14 November of 1941. See Historical Survey of Interna-

tional Criminal Jurisdiction, supra note 75.

See infra section 5.3.2.

% United Nations War Crimes Commission (‘UNWCC”), Draft Convention on the Trial and
Punishment of War Criminals, SC 1I/11, 14 April 1944 (https://www.legal-
tools.org/doc/8a326d/).

As a consequence, the Commission submitted a new draft. See UNWCC, Draft Conven-
tion for the Establishment of a United Nations War Crimes Court, C50(1), 30 September
1944 (https://www.legal-tools.org/doc/36ed23/).
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submit to the court. Still, the state continued to be the single authority en-
titled to make the decision regarding its own unwillingness or incapaci-
ty.98 In the end, the idea of an inter-Allied court was abandoned; instead,
the proposal for a mixed military tribunal to deal with the crimes commit-
ted by the Axis was preferred because it would permit faster proceed-
ings.”” The ground was prepared for the International Military Tribunal
(‘IMT’) at Nuremberg.

The competence of the Nuremberg Tribunal was very specific: to
prosecute those most responsible for war crimes, crimes against humanity
and crimes against peace committed during the Second World War. The
division of labour between it and national courts was based on the gravity
of crimes and the rank of the perpetrator. In accordance with the 1943
Moscow Declaration, referred to in the London Agreement,'” crimes with
no specific geographic location would fall within the jurisdiction of the
Military Tribunal. The majority of cases were to be dealt with by domes-
tic jurisdictions on the basis of the principle of territoriality. Accordingly,
either the state where the crime had been committed or the Allies in their
respective zones of occupation were to undertake proceedings.'®!

% On the work of the UNWCC see United Nations War Crimes Commission Progress Re-

port, C.48, 12 September 1944; UNWCC, Progress Report Adopted by the Commission on
19th  September 1944, C48(1), 19 September 1944  (https://www.legal-
tools.org/doc/33d034/); UNWCC, Questions as to the Jurisdiction of the Proposed Court,
SC 11723, 29 June 1944 (https://www.legal-tools.org/doc/4ad25e/); UNWCC, Explanatory
Memorandum to Accompany the Draft Convention for the Establishment of a United Na-
tions War Crimes Court, C58, 6 October 1944, (https://www.legal-tools.org/doc/f941b0/).

UNWCC, Suggestions to Accompany the Recommendation for the Establishment of
Mixed International Tribunals, C59, 6 October 1944 (https://www.legal-
tools.org/doc/6¢92a5/). The inter-Allied court was also opposed on grounds of the Mos-
cow Declaration, signed at the Tripartite Conference, Moscow, 19-30 October 1943,
which required middle-ranking German criminals to be tried before national courts.

99

190 Agreement for the Prosecution and Punishment of the Major War criminals of the Europe-

an Axis, 8 August 1945, in Trial of the Major War Criminals Before the International Mili-
tary Tribunal, Nuremberg, 14 November 1945—1 October 1946, vol. I: Official Docu-
ments, IMT, Nuremberg, 1947, pp. 89 (‘London Agreement’) (https://www.legal-
tools.org/doc/844164/), which established the IMT.

The Allied Control Council, as the legislative body with competence over the whole of
Germany, passed Control Council Law No. 10 providing for “the punishment of persons
guilty of war crimes, crimes against peace, crimes against humanity”, aimed at setting a
common foundation for the administration of criminal justice. Control Council Law No.
10, 20 December 1945, in Trials of War Criminals Before the Nuernberg Military Tribu-
nals Under Control Council Law No. 10, October 1946—April 1949, vol. XV: Procedure,
Practice and Administration, US Government Printing Office, Washington, DC, 1949, pp.
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In 1946 the United Nations General Assembly requested the Eco-
nomic and Social Council to “undertake the necessary studies with a view
to drawing up a draft convention on the crimes of genocide”.'* Pursuant
to resolution 260 (IIT) of 9 December 1948, the General Assembly, on the
basis of the draft convention prepared by the Ad Hoc Committee, ap-
proved the Convention on the Prevention and Punishment of the Crime of
Genocide (‘Genocide Convention’).'” Article VI of the Genocide Con-
vention determines that genocidal acts can be tried either by domestic
courts or by an international tribunal bestowed with jurisdiction to that
effect; however, it does not explain the nature of the relationship between
domestic and international jurisdictions. The travaux préparatoires show
that, as in the past, there were three main groups of states: 1) those fa-
vouring the exclusive jurisdiction of the international tribunal as it could
not be expected that states endeavoured to prosecute such a politically
sensitive crime;'® 2) those supporting exclusive domestic jurisdiction;'”
and 3) those tending towards a system capable of efficaciously co-
ordinating national and international jurisdictions whereby the interna-
tional tribunal would be a last resort seeking to fill the gap left by incapa-
ble or unwilling states. The secretariat favoured an international court
with optional jurisdiction in some cases and compulsory jurisdiction in
others. It proposed two alternative models: either a court with jurisdiction
over all international crimes or a special court with limited jurisdiction
over genocide. The court would have jurisdiction where states were un-
willing to prosecute or extradite, or when genocide had been committed

23-28 (https://www.legal-tools.org/doc/ffda62/). Thereafter, it was the responsibility of
Allies and states to give effect to Control Council Law No. 10 within their controlled terri-

tories.

12 United Nations General Assembly resolution 96 (I), The Crime of Genocide, 11 December

1946, UN doc. A/Res/96(1) (https://www.legal-tools.org/doc/44b386/).

Genocide Convention, see supra note 24. The Ad Hoc Committee was established by
ECOSOC resolution 117 (VI), Genocide, 3 March 1948, UN doc. E/734.

This was the position of France which did not rely on states to prosecute genocide. Chile
was of the same view. Ad Hoc Committee on Genocide, Summary Record of the Seventh
Meeting, 12 April 1948, UN doc. E/AC.25/SR.7 (‘Ad Hoc Committee on Genocide, Sev-
enth Meeting’), in Hirad Abtahi and Philippa Webb (eds.), The Genocide Convention: The
Travaux Préparatoires, vol. 1, Martinus Nijhoff, Leiden, 2008 p. 782 ff.

Ibid. This was the view held, for example, by the Soviet Union, Venezuela and Poland.
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with the support of the forum state.'’® The United States proposed that the
international tribunal had jurisdiction solely when the territorial state
could not or had failed to act.'”” Close to the principle of complementarity
as determined in the ICC Statute, the Uruguayan delegation supported a
model whereby the international court would gain jurisdiction when the
territorial state failed to effectively punish perpetrators; yet, in such cases,
the jurisdiction of the court would not be automatic but dependent on a
referral by any of the parties to the Genocide Convention.'*

Following the Second World War, the International Law Commis-
sion (‘ILC’) played a fundamental role on the design of models intended
to co-ordinate national and international jurisdictions. A major effort was
undertaken towards the creation of a code of offences against the peace
and security of mankind.'"” The 1951 Draft Code did not elaborate any
enforcement model because initially the mandate of the ILC was only di-
rected at the definition of crimes.''” The 1954 Draft Code did not include
any considerable innovation in respect of an international criminal court.
It is important to note that between 1949 and 1950 the ILC met periodi-
cally to discuss the question of international criminal jurisdiction. The
General Assembly decided to establish a Committee separated from the
ILC to analyse the desirability of an international criminal court and pre-
pare preliminary draft conventions on the latter establishment.''' In 1952

United Nations Economic and Social Council, Draft Convention on the Crime of Geno-
cide, Comments on Article IX, UN doc. E/447, in ibid., p. 245; Historical Survey of Inter-
national Criminal Jurisdiction, supra note 75.

17" Ad Hoc Committee on Genocide, Seventh Meeting, in Abtahi and Webb, 2008, pp. 786 ff.,

see supra note 104.

Ad Hoc Committee on Genocide, Summary Record of the Ninety-seventh Meeting, 9 No-
vember 1948, UN doc. A/C.6/SR.97, ibid., pp. 1669 ff. Uruguay: Amendments to the Draft
Convention on Genocide (E/794), UN doc. A/C.6/209, ibid., pp. 1963 ff.

United Nations General Assembly resolution 177 (II), Formulation of the Principles Rec-
ognized in the Charter of the Niirnberg Tribunal and in the Judgment of the Tribunal, 21

November 1947, which led to the Nuremberg Principles being adopted by the ILC at its
second session, 5 June-29 July 1950; International Law Commission (‘ILC’), Report,
A/1316 (A/5/12), 1950, part 111, paras. 95-127, Yearbook of the International Law Com-
mission, vol. I, 1950, pp. 374-78 (https://www.legal-tools.org/doc/5164a6/).

"% JLC, Draft Code of Offences against the Peace and Security of Mankind, in Yearbook of
the International Law Commission, vol. 11, 1951, pp. 134-37.
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""" United Nations General Assembly resolution 489 (V), International Criminal Jurisdiction,

12 December 1950.
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the Committee published its report.''? Arising out of the Draft Statute was
again a system based on the voluntary activation of the court’s jurisdic-
tion; yet no safety net was accorded to cases where perpetrators were in-
tentionally shielded from justice.''® The establishment of an international
criminal court was again reviewed by the 1953 Committee on Internation-
al Criminal Jurisdiction.''* The system that emerged was very similar to
the one suggested in 1951, underlining the residual competence of the in-
ternational judicial body, always dependent on the voluntary submission
of cas?lss. Again, the project of an international criminal court was cur-
tailed.

The matter was seriously explored again in the early 1980s when
the ILC recognised the problem of having a code on the most serious
crimes under international law without the necessary machinery to en-
force it.!'® Therefore, discussing the implementation of the future Code of
Offences against the Peace and Security of Mankind, the ILC was neces-
sarily driven to the creation of an international criminal court. It was pro-
posed that national and international jurisdictions should coexist “side by
side”, based on the aut dedere aut judicare principle.''” Some states con-

112 Report of the Committee on International Criminal Jurisdiction on its Session held from 1

to 31 August 1951, UN General Assembly Official Records, 7th sess., suppl. no. 11, UN
doc. A/2136.

Article 26 and 27 barred the jurisdiction of the court in all cases where both the state of
nationality and territory had not given their consent, by convention or specific agreement
or declaration. As clarified by the Secretary-General, the jurisdiction of the court would be
in principle “optional” and states were under “no obligation” to refer cases to the interna-
tional court. Summary Record of the Third Meeting, 1st sess., UN doc. A/AC.48/SR.3;
Summary Record of the Seventh Meeting, 1st sess., UN doc. A/AC.48/SR.7. See also
Memorandum of the Secretary-General submitted on 2 July 1951, UN doc. A/AC.48/1.

In 1952 the General Assembly appointed a different Committee mandated to study the
creation and impact of an international criminal court, its relationship with the UN and its
organs, and to explore the draft submitted by the 1951 Committee on International Crimi-
nal Jurisdiction. See UN doc. A/2186, para. 3(a) and (b), 63.

The General Assembly, recognising the close relationship between an international judicial
body and crimes against the peace and security of mankind decided to postpone the con-
sideration of the Draft Statute until the report was seen by the Special Committee working
on the definition of the crime of aggression. United Nations General Assembly resolution
898 (IX), International Criminal Jurisdiction, 14 December 1954.

ILC, Report of the International Law Commission on the Work of its Thirty-Fourth Ses-
sion, 3 May—23 July 1982, UN General Assembly Official Records, 37th Session, suppl.
no. 10, 1982, UN doc. A/37/10 (https://www.legal-tools.org/doc/499f5d/).

"7 Ibid., p. 275.
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sidered that the proper system should be based on the duty to prosecute or
extradite which would function exclusively between states. This, howev-
er, did not seem the most plausible response, particularly in view of the
reluctance of states to extradite nationals and the problems arising out of
revolutionary governments which could condemn former adversaries with
the support of the law.''® Recognising the political sensitivity of the issue,
a provision was included asserting the duty to extradite or prosecute while
clarifying that the system thereby determined did not jeopardise the future
establishment of an international criminal court.'” It is worth noting the
statement of the Special Rapporteur Doudou Thiam affirming that the
most

logical solution of the problem would be an international

criminal jurisdiction, but in the absence of such an institu-

tion, and pending a decision on the advisability of establish-

ing it [...] the best solution in the present circumstances was

still reliance on the principle of universal jurisdiction.'*’

This statement acknowledges the potential of universal jurisdiction and
the aut dedere aut judicare principle to work in concert so as to decrease
impunity of international crimes. However, the proposal of the Rapporteur
did not manage to gather sound support. States were unwilling to try per-
petrators for such politically sensitive crimes and much less to extradite
their nationals and submit them to foreign jurisdictions.'?' Again, some
insisted on compulsory international jurisdiction capable of guaranteeing
equality and impartiality.'** Others continued defending the role of na-
tional courts at least for a transitional period.'> It was against this back-

"8 JLC, Summary Records of the Meetings of the Thirty-Seventh Session, 6 May—26 July
1985, Yearbook of the International Law Commission, vol. 2, p. 11, 1985
(https://www.legal-tools.org/doc/26eb9ob/).

ILC, Fourth Report on the Draft Code of Offences against the Peace and Security of Man-
kind, by Mr. Doudou Thiam, Special Rapporteur, Art. 4(1) and (2), Yearbook of the Inter-
national Law Commission, vol. 2, part 1, 1986, p. 82, UN doc. A/CN.4/398.

120 1LC, Summary Records of the Meeting of the Thirty-Ninth Session, 4 May—17 July 1987,
Yearbook of the International Law Commission, vol. 1, 1987, p. 6.

ILC, Summary Records of the Meetings of the Fortieth Session, 9 May—29 July 1988,
Yearbook of the International Law Commission, vol. 1, 1988, pp. 67, 100, 275.

122 Ibid., p. 68.

' Ibid., pp. 114, 281-82.
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drop of constant division'?* that the General Assembly decided to invite

the ILC to study the matter further.'*

In the 1990s the ILC, directly mandated by the General Assem-
bly,'?® continued its work on the establishment of an international crimi-
nal court. The 1993 Draft Statute of an International Criminal Code mere-
ly stated that the tribunal should be able to prosecute a person for acts
constituting crimes referred to in the Statute “if the previous criminal pro-
ceedings against the same person for the same acts was really a ‘sham’
proceedings, possibly even designed to shield the person from being tried
by the Court”."*” In respect of the precise extent of the court’s jurisdiction,
opinions continued to be divided.'?® The 1994 Draft Statute refers for the
first time to complementarity. The concept developed into the model es-
tablished in the ICC Statute.'*’

Out of the context of the establishment of a permanent international
criminal court, in the early 1990s the United Nations Security Council
established the ad hoc Tribunals specific to the former Yugoslavia and
Rwanda with precise geographic and chronological mandates. The corre-
sponding Statutes determined the concurrent jurisdiction of the Tribunals
and domestic jurisdiction with primacy to the former in case of conflict.'*

124 JLC, Summary Records of the Meetings of the Thirty-Fifth Session, 3 May—22 July 1983,

Yearbook of the International Law Commission, vol. 1, 1982, pp. 15-39, 151.

125 United Nations General Assembly resolution 44/39, International Criminal Responsibility

of Individuals and Entities Engaged in Illicit Trafficking in Narcotic Drugs across National
Frontiers and Other Transnational Criminal Activities: Establishment of an International
Criminal Court with Jurisdiction over Such Crimes, 4 December 1989, UN doc.
A/Res/44/39.

See United Nations General Assembly 44/32, Draft Code of Crimes against the Peace and
Security of Mankind, 5 December 1989, UN doc. A/Res/44/32; Resolution 44/39, see su-
pranote 125.

ILC, Report of the International Law Commission on the Work of its Forty-fifth Session, 3
May-23 July 1993, UN General Assembly Official Records, 48th supp. no. 10, Art. 45,
Commentary, p. 121, UN doc. A/48/10 (https://www.legal-tools.org/doc/f36811/).

Ibid., commentary 3.
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127

128

129 ILC Draft Statute for an International Criminal Court with commentaries, Text Adopted by

the ILC at its Forty-sixth Session, 2 May-22 July 1994 (https://www.legal-
tools.org/doc/390052/). See also supra section 5.2.

Statute of the International Tribunal for the former Yugoslavia, adopted 25 May 1993 by
resolution 827, Art. 9 (‘ICTY Statute’) (https://www.legal-tools.org/doc/b4f63b/); Stat-
ute of the International Tribunal for Rwanda, adopted 8 November 1994 by resolution 955,
Art. 8 (‘ICTR Statute’) (http://www.legal-tools.org/doc/8732d6/).
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Later, a new form of co-ordination between national and international ju-
risdictions emerged (much as a response to criticism related to the ad hoc
Tribunals) with the establishment of the so-called hybrid tribunals, such
as for Special Panel for Serious Crimes in East Timor, the Extraordinary
Chambers in the Courts of Cambodia (‘ECCC’) and the Special Court for
Sierra Leone. While they are characterised by having national and interna-
tional staff, and applying both international and domestic law, they enjoy
primacy over the courts of the relevant country in respect of crimes falling
under their mandate.""

5.3.2. Reconceptualising Complementarity

After a detailed examination of complementarity in international criminal
law, El Zeidy originally proposed four main complementarity models.
The first is what he calls “optional complementarity”,'** according to
which a state party to the convention establishing an international court
could refer the case if it concluded, for whatever reason, it was unable or
unwilling to administer justice. Resorting to international jurisdiction
would be strictly optional. States’ inactivity did not immediately trigger

the jurisdiction of the international court.'*?

The second model — “friendly or amicable complementarity” —
would be that emerging from the IMT Charter of the Nuremberg Tribunal,
reflecting

a complementary relation between the Nuremberg Interna-
tional Military Tribunal and national courts. Yet, each juris-
diction focused on different types of offenders. The interna-
tional Military Tribunal dealt with the major war criminals
while the mid-to lower rank criminals were dealt with by na-
tional courts.'**

Bl See infira section 5.3.3.

El Zeidy, 2008, p. 133, see supra note 59. El Zeidy includes in this model the regimes
proposed by the 1990 and 1992/1993 Working Groups, and the ninth and eleventh reports
of the Special Rapporteur as they also proposed an “optional concurrent and complemen-
tary regime inspired by the 1953 model”.

132

133 Material examples of this model could be found in the 1937 League of Nations Convention

for the Creation of an International Criminal Court, Geneva, 16 November 1937. El Zeidy
includes in this model the 1951 and 1953 Drafts elaborated by the two Committees on In-
ternational Criminal Jurisdiction (appointed by the UN) as they submitted a very similar
regime with slightly different technical modalities (opting in clauses).

134 El Zeidy, 2008, pp. 133-34, see supra note 59.
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The main feature is that the applicability of international jurisdiction is
not dependent on the failure of domestic jurisdiction but is instead based
on a division of labour.

As the third model, El Zeidy refers to the regime proposed by the
1994 ILC Working Group for the establishment of an international crimi-
nal court, which is based on the optional system determined in the first
model but added an admissibility test to be carried out by the international
court at the time of the referral.'*> This system did not include any safety
net for cases of unwillingness of the state to investigate and prosecute.
Finally, the fourth model corresponds to the one presently set out in the
ICC Statute. El Zeidy points out that such a system derives, with different
technicalities, from the first and second models to the extent that when
faced with state unwillingness or inability the court is entitled to step in.
In the words of El Zeidy the jurisdiction of the court is simultaneously
compulsory and optional: compulsory because if the admissibility condi-
tions are satisfied there is no need for states’ referral; optional because the
state may prefer to resort directly to the court through a self-referral.

Notably, El Zeidy highlights how complementarity is not a novelty
of the ICC Statute, rather being the result of several previous and lengthy
developments undergone by international criminal law. However, it is
herein contended that not all the systems he considers as complementarity
models actually integrate complementarity.

El Zeidy defines complementarity in the following terms:

Complementarity is perceived in international criminal law
as a principle that defines and organizes the relationship be-
tween domestic courts and the permanent International
Criminal Court (ICC). The principle of complementarity
provides national courts with primacy to exercise jurisdiction
over the core crimes defined under the ICC Statute. Only
when national courts manifest ‘unwillingness’ or ‘inability’
to adjudicate on an alleged crime may the International
Criminal Court step in to remedy the deficiencies resultin

from the failure of one or more States to fulfil their duties."

After engaging in a scrupulous scrutiny of the origin and develop-
ment of complementarity, El Zeidy restricts its notion to the terms of the

135 Ibid., p. 134.
136 Ibid., p. 4.
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Statute. He then starts from the definition provided for in the ICC Statute
to pursue his analysis. Accordingly, it seems he only acknowledges traits
or antecedents of complementarity inasmuch as there is a strong similarity
with the principle of complementarity as framed in the ICC Statute; that
is, where international jurisdiction is called to complete, top to bottom,
domestic jurisdiction. In this chapter, a different methodology is adopted.
The analysis starts with no axiomatic references. The core of the principle
of complementarity as mirrored in the ICC Statute is that it intertwines
domestic and ICC jurisdiction in an efficient manner in order to optimise
efforts, thus ensuring that core crimes perpetrators will not find safe ha-
vens. The history of core crimes law demonstrates, however, that the pri-
macy of domestic courts is not the only solution concerning the effective
co-ordination of national and international judiciaries in the fight against
impunity. As a result, the primacy of national courts is not herein consid-
ered as the core feature of complementarity broadly understood even
though it is essential to the principle of complementarity as defined in the
ICC Statute.

On the basis of the evolution of core crimes law since the First
World War,'®’ one realises that in critical times where the international
community was struck in its fundamental values, there was (though not
always) a common response to somehow rebuild the basis of civilisation,
preserve its confidence on essential values and guarantee its safety. To
that effect, the international community has furthered efforts to prevent
serious crimes from going unpunished. The solutions presented repeatedly
insisted on the establishment of an international criminal court.'*® The
question at stake was how to best co-ordinate the relationship between
both sets of jurisdiction, with sovereignty concerns repeatedly preventing
the creation of an international court.

After the First World War the proposals for the establishment of a
high court were not included in the Versailles Treaty. However, the penal-
ty clauses determined that criminals would be tried by military tribunals

137 Focusing primarily on the emergence of complementarity with the framework of the ICC
Statute, see also Kleffner, 2008, pp. 70-98, supra note 24.

1% In spite of the fact that an international judicial body was repeatedly called for when mas-
sive atrocities were at stake, history is riven with episodes where such a solution was not
popular. For example, Winston Churchill, the then British Prime Minister, was of the view
that Nazi leaders should be executed without a trial. It was mostly due to the efforts of the
United States and its commitment to moral principles that the IMT was established.
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of the power most affected by the criminal conduct. With the refusal of
Germany to abide by Articles 228-230 of the Versailles Treaty, the Allied
powers determined that where Germany did not provide for satisfactory
trials, their military tribunals would adjudicate cases. The compensatory,
rectior complementary, mechanism was determined by the principles of
territoriality, passive personality or protective interest. Clearly, there was
a complementary rationale underpinning this solution: though safeguard-
ing German sovereignty ab initio, other domestic jurisdictions would, in
case of Germany’s failure to act, complete its work thus forming a “bal-
anced whole” capable of ensuring accountability for perpetrators of such
serious crimes. The jurisdictional relationship is placed at a strict horizon-
tal level.

In the aftermath of the Second World War, the IMT represented the
joint exercise of Allies’ jurisdictional prerogatives.'** The model was
based on the a priori conclusion that trials by the defeated powers would
not genuinely respond to the demands of the international community.
The lack of impartiality emerging out of strong public feelings of dissatis-
faction and repugnance in Germany for the Allied powers led to an apri-
oristic finding of unwillingness of the Axis to carry out genuine proceed-
ings. The IMT had exclusive jurisdiction over the gravest crimes commit-
ted by the highest-ranking officials responsible for ordering the criminal
acts. The IMT was not complementary to national jurisdiction in the sense
of the ICC Statute. Yet, albeit with different contours, a complementary
interplay between the IMT and domestic courts is evident: both were do-
ing their share in a common project intended to apply justice to the grav-
est crimes. To complete the action of the IMT, the zonal tribunals were
engaged in prosecutions of war criminals as were domestic courts. They
heard cases on grounds of well-established principles of international law,
in particular territoriality. Accordingly, there was a top-to-bottom com-
plementary relationship between the IMT and domestic courts where the
former was called upon to act where national jurisdiction could not, on the
one hand, and a complementary horizontal interplay between national or-
ders which, on the basis of territoriality or passive personality, were
bringing perpetrators to justice beyond the jurisdiction of the IMT, on the
other. Moreover, the jurisdiction of domestic courts is conceivable as a
form of bottom-up complementarity vis-a-vis the Nuremberg Tribunal.

139 These considerations are applicable to the International Military Tribunal for the Far East.
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The Statutes of the ad hoc Tribunals established the primacy of the
latter vis-a-vis national courts because, as in the IMT context, an aprioris-
tic determination of inability, in the case of Rwanda, and unwillingness,
in respect of the former Yugoslavia, to administer justice was made.'*
The RPE as well as the practice of the International Criminal Tribunal for
the former Yugoslavia (‘ICTY’) and International Criminal Tribunal for
Rwanda (‘ICTR’) reveal that such priority worked as safety device to en-
sure that sham trials and other mechanisms of deceit would not defeat the
mandate of the tribunals, the efficiency of proceedings and the good ad-
ministration of justice in respect of other cases.'*! In keeping with this
view, states continued, where appropriate, to exercise criminal jurisdiction
over crimes committed during the conflict in the former Yugoslavia and
the genocide in Rwanda.'** The primacy regime defined in the Statutes of

140" The distinction between a priori and a posteriori determined unwillingness and inability is
assessed in reference to the establishment of the international tribunal. That is, when the
Tribunals were established there was already clear evidence of Rwanda’s incapacity and
the former Yugoslavia’s unwillingness to undertake genuine criminal proceedings. Once
established the Tribunals did not give states, particularly those of the former Yugoslavia, a
“second chance” to prosecute, intervening only whereas the state had failed to do so.

ICTY Statute, Art. 9, see supra note 130, determines that:

1. The International Tribunal and national courts shall have concur-
rent jurisdiction to prosecute persons for serious violations of inter-
national humanitarian law committed in the territory of the former
Yugoslavia since 1 January 1991.

141

2. The International Tribunal shall have primacy over national courts.
At any stage of the procedure, the International Tribunal may for-
mally request national courts to defer to the competence of the In-
ternational Tribunal in accordance with the present Statute and the
Rules of Procedure and Evidence of the International Tribunal.

Rules of Procedure and Evidence of the International Criminal Tribunal for the former
Yugoslavia, adopted 11 February 1994, IT/32 (‘ICTY, Rules of Procedure and Evidence’).
Rules 8 to 13 expound on the primacy of the ICTY. Rule 9 determines three circumstances
upon which the prosecutor is allowed to ask the Trial Chamber to issue a formal request of
deferral: 1) the act investigated by the domestic jurisdiction is being classified as an ordi-
nary crime; 2) the national proceedings are a sham; and 3) the matter is closely related —

factually or legally — to investigations or prosecutions before the international tribunal.

2 This was the case, for example, of Belgium, Switzerland and Germany. See, for example,

Switzerland, Tribunal Militaire, Prosecutor v. Fulgence Niyonteze, Trial Judgment, Divi-
sion 2, Lausanne, 30 April 1990; followed by Tribunal Militaire d’Appel 1A, Prosecutor
v. Fulgence Niyonteze, Appeals Judgment, Geneva, 26 May 2000; followed by Tribunal
Militaire de Cassation, Cassation Judgment, 27 April 2001. For an analysis of this case,
see Luc Reydams, Universal Jurisdiction, International and Municipal Legal Perspectives,
Oxford University Press, Oxford, 2003, pp. 196-200. See, for example, Belgium, Public
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the ad hoc Tribunals was the result of a very specific set of circumstances
and the immediate need to neutralise considerable threats to international
peace and security. While the primary responsibility and prerogative of
states in exercising the jus puniendi were always acknowledged, the inter-
national community stepped in through the ad hoc Tribunals so as to sup-
plement the role of states when they failed to take action. The ICTY was
aware of its temporary character and that it would not maintain the sup-
port of states for a long period. Accordingly, in 2000 Judge Claude Jorda,
then President of the ICTY, and his colleagues designed what is known as
the Completion Strategy, a plan of action which aimed to transfer pro-
ceedings to national judiciaries as soon as possible. The Security Council,
through resolution 1503 (2003), called upon both the ICTY and ICTR “to
take all possible measures to complete investigations by the end of 2004,
to complete all trials activities at first instance by the end of 2008, and to
complete all work in 2010”.'* Obviously, the implementation of the
Completion Strategy cannot amount to allowing for impunity of core
crimes or overlooking fundamental rights, namely those of due process,
which the Tribunals are bound to respect. The ICTY has developed, par-
ticularly through amendments to the RPE, a framework of co-operation
with the judiciary of Bosnia and Herzegovina in order to allow proceed-
ings to be transferred. However, the Tribunal continues to supervise the
development of such cases in order to ensure fairness and due process.'*
Rule 11bis establishes the power of the prosecutor to request the Referral
Bench to revoke its referral order if evidence exists which reveals that the
case is not being handled in accordance with human rights and standards

Prosecutor v. Higaniro et al., 2001. For an account of this case see Reydams, id., 109-12;
for other relevant Belgian case law, pp. 112—18. See also Germany, Prosecutor v. Nikola
Jorgié, 3 StR 215/98, 1999. For an analysis of this case see Reydams, id., pp. 152-55. In
the words of Fausto Pocar, former President of the ICTY: “the Tribunal, from its incep-
tion, was established to exercise primary jurisdiction only for a short period and because of
the inability of local judiciaries to deliver justice or ensure a future of peace to the region”;
Fausto Pocar, “Completion or Continuation Strategy? Appraising Problems and Possible
Developments in Building the Legacy of the ICTY™, in Journal of International Criminal
Justice, 2008, vol. 6, no. 4, p. 655.

143 United Nations Security Council resolution 1503, 28 August 2003, UN doc. S/Res/1503.
Later, United Nations Security Council resolution 1534, 26 March 2004, UN doc.
S/Res/1534 (2004) urged the ad hoc Tribunals to implement the Completion Strategy by

the dates established in resolution 1503, but did not create an obligation to that effect.

144 The Office of the Prosecutor monitors the proceedings transferred through the Organiza-

tion for Security and Co-operation in Europe.
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of due process. In these circumstances the ICTY will take on proceedings
again. The ICTY has also been proactive in enhancing co-operation ef-
forts with domestic jurisdictions in order to put its expertise at the latter’s
disposal.'* This framework discloses the logic underpinning core crimes
law in general, and the complementary models of co-ordinating national
and international jurisdictions, in particular. The key standard is the genu-
ineness of criminal proceedings: perpetrators of core crimes should face
justice at the same time that internationally recognised human rights are
respected. Accordingly, the ad hoc Tribunals cannot defer cases to na-
tional systems without guarantees of their willingness and ability to inves-
tigate and prosecute. For those situations where the genuineness of pro-
ceedings is doubtful, the ad hoc Tribunals maintain (even if it leads to
extending the time-frames determined in Security Council resolutions) the
role of correcting failings and closing lacunae in national legal orders.'*
These considerations are fully applicable to the ICTR.

The so-called hybrid tribunals can be conceived of as a derivation
of the ad hoc Tribunals. Their legitimacy is far less controversial as they
include national and international personnel and jointly apply national and
international law. However, as with the ad hoc Tribunals, they are estab-
lished in respect of a specific situation to which their jurisdiction is lim-
ited. They are emergency institutions, either determined directly by the
Security Council or under a request to that effect addressed to the Security
Council by interested states.'*’ Their role is again to step in where states

145 Pocar calls this strategy one of “continued legacy building” rather than a “completion
strategy” as it “effectively means returning cases back to where they belong, but only after
ensuring that local institutions once again have become ready, willing and able to manage

them”; Pocar, 2008, p. 661, see supra note 142.

146 For an overview of the completion strategy, see, Erik Mose, “The ICTR’s Completion

Strategy — Challenges and Possible Solutions”, in Journal of International Criminal Jus-
tice, 2008, vol. 6, no. 4, p. 667.

See United Nations, Agreement Between the United Nations and the Royal Government of
Cambodia Concerning the Prosecution under Cambodian Law of Crimes Committed Dur-
ing the Period of Democratic Kampuchea, 6 June 2003 (https://www.legal-
tools.org/doc/3a33d3/). The third introductory paragraph states that following a request to
that effect presented by the Government of Cambodia to the United Nations the latter
would assist and co-operate with Cambodia by the establishment of the Extraordinary
Chambers of the Courts of Cambodia. See also Agreement Between the United Nations
and the Government of Sierra Leone on the Establishment of a Special Court for Sierra
Leone, 16 January 2002 (https://www.legal-tools.org/doc/797850/). The second introduc-
tory paragraph states that the Security Council requested the Secretary General to negotiate

147
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are incapable or reluctant to ensure genuine investigations and prosecu-
tions.

Alternative forms of justice, like truth and reconciliation commis-
sions and other similar institutions are also relevant for the ongoing analy-
sis. These mechanisms are fundamental components of the transitional
justice discourse and, hence, crucial in societies’ effort to recover from
post-conflict scenarios. Such alternative mechanisms of justice intend to
promote the determination of the truth to facilitate national reconciliation,
enforce the right to historical memory and provide some form of vindica-
tion to victims. Inextricably related to this is the debate peace versus jus-
tice. It would be far too ambitious to thoroughly address this matter here.
Still, it is submitted that some of these mechanisms crystallise an accom-
modation of competences that intends to prevent impunity for those most
responsible for crimes under international law. Adopting a micro (rather
than macro) systemic perspective, one may find, in some of their models,
the same intent to establish safeguards to ensure that the most serious
crimes of international concern will not go unpunished. In East Timor, for
instance, the Community Reconciliation Panels were required to refer im-
portant evidence in respect of serious crimes to the Office of the Prosecu-
tor.'*® The strength of this commitment is not always the same. For exam-
ple, the Truth and Reconciliation Commission for Sierra Leone had the
power to make all recommendations as deemed appropriate — notably of a
legal nature — to achieve its purpose, including “preventing the repetition
of the violations or abuses suffered [and] addressing impunity”.'*’ In any
event, one realises that truth and reconciliation commissions aim to pro-
vide some form of justice when the judicial apparatus of the state is una-
ble or unwilling to genuinely administer justice. In situations of wide-
spread and systematic violence, the number of perpetrators is often so
high that it is nearly impossible to bring all to justice. Importantly, how-
ever, it should be borne in mind that this chapter relates exclusively to the
most serious crimes of concern to the international community as a whole.
There is a consolidated trend in international law contending that the duty

with Sierra Leone the establishment of a special court to prosecute those responsible for
serious violations of international law.

48 United Nations Transitional Administration in East Timor, Regulation No. 2001/10, On
the Establishment of a Commission for Reception, Truth and Reconciliation in East Timor,
13 July 2001, Section 27.5 (http://www.legal-tools.org/doc/atd3d9/).

49 GSierra Leone, The Truth and Reconciliation Commission Act 2000.
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of states to prosecute is binding only in respect of those most responsible
for international crimes.'*® This is to say that truth and reconciliation
commissions may play an important role in gathering evidence against the
perpetrators of core crimes, pass the information to the investigative and
prosecuting authorities, thus assisting — in their complementary role that
henceforth arises — in the administration of justice and implementation of
the principle of complementarity (as long as the domestic judiciary is
willing and able to carry out proceedings). This notwithstanding, these
considerations may only be taken as a starting point for further scrutiny
since — the argument could be made (and it is indeed often so argued) —
the urgency in pacifying the country and halting atrocities may justify
general amnesties. If the latter were to represent the honest and informed
agreement of the majority of the people affected, it would seem difficult
to argue that the interests of justice could overrun a democratic decision.
Another issue, however, is whether while being a legitimate and valid op-
tion in certain circumstances, alternative forms of justice that do not pro-
vide for the possibility of prosecution may be integrated within the scope
of complementarity broadly understood. As better explained below, this is
not the case whenever the administration of criminal justice is not fore-
seen or is merely an option.

Outside 