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EDITORS’ PREFACE

This is the second volume in the trilogy Historical Origins of
International Criminal Law: Volumes 1-3 (‘HOICL’). It picks up where
the first volume ended and focuses on Second World War trials that have
received less attention. These trials are an important subject for further
study due to the large numbers conducted, the variety of actors involved
and the fact that not so much is known about some of them. What laws
were used? Which national and international authorities were involved?
Who did these trials include and exclude in the process? What were their
political or social objectives?

These Second World War trials were conducted in different
countries and in different working languages. As a result, they are not as
accessible as trials whose proceedings were conducted or recorded in
English. The records of some have also just been released or made widely
available. They therefore very much remain unchartered territory. Volume
2 provides an overview of these varied prosecutions and connects
researchers working on wide-ranging trials. Such a mapping exercise
aspires to facilitate expert collaboration and the asking of more complex
research questions about these trials, such as their correlation, their
commonalities and their differences.

Together, the first and second volumes of this trilogy examine trials
and proceedings up until the post-Second World War period. The third
volume explores more contemporary trials, crimes and legal concepts, as
well as thematic lines of inquiry.

A project of this ambition and reach would not be possible without
the help we have received from many talented and committed individuals.
We would like to thank all authors for their excellent contributions and
professionalism. We also thank Assistant Professor ZHANG Binxin (PKU-
CILRAP Research Fellow) who played a major role in the final stages of
the editing process. Our editorial assistants provided vital help at all
stages of the editing and production process: Ryan HONG, XING Yun,
CHOONG Xun Ning, Aarshi Tirkey, CHow Jia Ying, Sangeetha
Yogendran, Kristin Xueqin Wu and Mark Ortega. We thank Alf
Butenschen Skre for his production expertise. Support was also provided
by Tessa Bolton and Nathaniel KHNG. All chapters have been formatted



according to the publisher’s style guide. An anthology of this scope, with
chapter contributors of diverse linguistic backgrounds, would not be
possible without our copy-editing and formatting team from Impress
Creative and Editorial: Gareth Richards, Jaime HANG, Liani Manta-
Khaira and Marco Ferrarese. Their well-rounded expertise and patience
were priceless. Finally, we thank the Norwegian Ministry of Foreign
Affairs for financial support for this research project of the Centre for
International Law Research and Policy.

Morten Bergsmo, CHEAH Waui Ling, Y1 Ping
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The Tokyo Military Tribunal: A Show Trial?

Neil Boister”

21.1 Introduction

Show trials of one sort or another are common through history — from the
trial and immolation of Jan Hus in Prague for a heresy against
Catholicism he never admitted to,* through the injustices of the Dreyfus
affair in France,? to the “telephone justice” meted out to the anti-Putin
oligarch Mikhail Khordorovsky in 2010 in Russia.® Perhaps those
considered most emblematic (they have become a rhetorical device) are
the Stalinist trials of the Great Purge of the 1930s,* conducted by the likes
of the infamous Procurator-General of the Soviet Union, Andrey
Vyshinsky, which were followed in the 1950s and 1960s by the post-war
Eastern Bloc trials.

This censorious label — “show trial” — has also been applied to
international criminal trials. At the Tokyo International Military Tribunal
for the Far East (1946-1948) (‘Tokyo Tribunal’ or ‘Tokyo Trial’),” it

Neil Boister is Professor at Te Piringa Faculty of Law, University of Waikato. In 2012 he
was a Visiting Fellow at the Institute for Criminal Law Sciences, Faculty of Law,
University of Hamburg and a Visiting Fellow at the Law Department, European University
Institute, Florence. He serves as a Member of the Editorial Board of the International
Journal on Human Rights and Drug Policy and as a Member of the Advisory Board of the
New Zealand Yearbook of International Law. He has published extensively in the areas of
international criminal law and transnational criminal law.

Thomas A. Fudge, The Trial of Jan Hus: Medieval Heresy and Criminal Procedure,
Oxford University Press, New York, 2013.

Piers Paul Reid, The Dreyfus Affair: The Story of the Most Famous Miscarriage of Justice
in French History, Bloomsbury Publishing, London, 2012.

“Russia on Trial”, in The Washington Post, 8 November 2010.

Robert Conquest, The Great Terror: A Reassessment, Oxford University Press, New York,
1990; Arkady Vaksberg, The Prosecutor and the Prey: Vyshinsky and the 1930s Moscow
Show Trials, Weidenfield and Nicolson, London, 1990.

% International Military Tribunal for the Far East (“IMTFE”), The United States of America
et al. v Araki, Sadao et al., (“Araki case”), Judgment, 4 November 1948
(http://www.legal-tools.org/en/doc/28ddbd/). See Neil Boister and Robert Cryer (eds.),
Documents on the Tokyo War Crimes Tribunal: Charter, Indictment and Judgments, Oxford
University Press, Oxford, 2008. The transcripts of the trial are available in R. John Pritchard
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initially took the form of self-criticism. Justice Radhabinod Pal famously
dissented from the majority judgment, implying that the trial of the
wartime Japanese leadership for crimes against peace and war crimes by
the victorious Allied powers was a show trial.® This chapter asks whether
the categorisation of the Tokyo Trial as a show trial is accurate. It
approaches this question by first, in part one, trying to identify the broad
characteristics of a show trial. Then in part two, by seeking to identify the
presence of these characteristics at Tokyo, the chapter examines whether,
and if so how, the Tokyo Trial was a show trial.

Why bother? The principal reason for engaging in this re-
examination is to explore whether and if so how trials such as that at
Tokyo — although arguably tainted — can nevertheless function as the
building blocks of international criminal law. This question has become
increasingly important given the growing criticism of international
criminal law. As the initial euphoria which coalesced around the
reinvigoration of international criminal law in the 1990s has faded, the
contradictions within international criminal law have begun to be
exposed.” This has fuelled the growth in questioning of the rationale of
international criminal law itself. ® This chapter is part of that re-
examination.

(ed.), The Tokyo Major War Crimes Trial: The Records of the International Military
Tribunal for the Far East with an Authorised Commentary and Comprehensive Guide,
Edwin Mellen Press, Lewiston, NY, 1998-2005, 124 vols. A selection of the main
secondary sources available in English include: Neil Boister and Robert Cryer, The Tokyo
International Military Tribunal: A Reappraisal, Oxford University Press, Oxford, 2008;
Madoka Futumaura, War Crimes Trials and Transitional Justice: The Tokyo Trial and the
Nuremberg Legacy, Routledge, London, 2008; Elizabeth S. Kopelman, “Ideology and
International Law: The Dissent of the Indian Justice at the Tokyo War Crimes Trial”, in
New York University Journal of International Law and Politics, 1991, vol. 23, no. 2, pp.
373-444; Richard H. Minear, Victor’s Justice: The Tokyo War Crimes Trial, Princeton
University Press, Princeton, NJ, 1971; B.V.A. Rding and Antonio Cassesse, The Tokyo
Trials and Beyond: Reflections of a Peacemonger, Polity Press, Cambridge, 1993; Yuma
Totani, The Tokyo War Crimes Trial: The Pursuit of Justice in the Wake of World War |1,
Harvard University Asia Center, Cambridge, MA, 2008.

Gerry Simpson, Law, War and Crime, Polity Press, London, 2007, p. 108.

See, for example, Makau Matua, “Never Again: Questioning the Yugoslavia and Rwanda
Tribunals”, in Temple International and Comparative Law Journal, 1997, vol. 11, pp.
167-88.

For two bookends of this criticism see Immi Tallgren, “The Sensibility and Sense of
International Criminal Law”, in European Journal of International Law, 2002, vol. 13, pp.
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21.2. The Characteristics of a Show Trial

All criminal trials are show trials in the sense that they are public attempts
to reach a just pronouncement, but only certain trials can carry the
pejorative use of the label “show trial” comfortably. Commentators have
groped for defining characteristics of this more limited case. Two broad
characteristics contain most of the other identified characteristics.

21.2.1. The Predictability of the Outcome

For Jeremy Peterson, one of the most commonly identified characteristics
of a show trial is that they are defined by the increased probability, indeed
inevitability, of the accused’s conviction resulting from the planning and
control of the trial.® The Stalinist pre- and post- war show trials were
characterised, for example, by the undeviating adherence to a scripted
(pre-programmed) outcome: guilt. Or to put it another way, the focus of a
show trial is on the programmed reduction of “risk” in the conduct and
outcome of the trial. *° The “set piece” nature of the trial is developed
through executive control of the establishment of the tribunal,
appointment of its officers, control of its jurisdiction and oversight of its
conduct.

Procedural fairness is commonly identified as essential to a valid
trial. Manipulation of the independence of the court, the rules of criminal
process and evidence may be engaged in in a show trial to achieve the
desired certainty of outcome. Gerry Simpson considers the ideological
rather than evidence-based selection of the accused as a mark of a show
trial.'* Peterson elaborates a number of further specific procedural failings
of a show trial: the denial to the defendant of the right to tell his or her
side of the story constituted by denial of the right to be heard and/or

561-95; Tor Krever, “International Criminal Law: An Ideology Critique”, in Leiden
Journal of International Law, 2013, vol. 26, no. 3, pp. 701-23.

Jeremy Peterson, “Unpacking Show Trials: Situating the Trial of Saddam Hussein”, in
Harvard International law Journal, 2007, vol. 48, no. 1, pp. 257, 260.

In rarer cases innocence might be the goal. The Leipzig Trials, for example, were
characterised by low punishments and a failure to indict most of the original 900 names
submitted. See Antonio Cassese, “Reflections on International Criminal Justice”, in
Modern Law Review, 1998, vol. 61, pp. 1, 7; and generally, C. Mullins, The Leipzig Trials:
An Account of the War Criminals’ Trials and a Study of German Mentality, Witherby,
London, 1921.

Simpson, 2007, p. 113, see supra note 6.

10
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denial of counsel; insufficient evidentiary rights broken down into the
denial of the right to obtain exculpatory evidence, denial of the right to
challenge the prosecution’s evidence, failure to limit the record to
relevant evidence' or failure to admit relevant evidence; the role of a
party in oversight of the trial; insufficient proof requirements; reduced
independence or competence of decision-makers; denial of public access;
and lack of appropriate appeal rights.’* A process that exhibits one or
more of these failures will tend towards distortion, and if it passes an
indeterminate qualitative threshold will become a “wicked” legal process,
perhaps, fundamentally, not legal at all.* If the trial is unfair the system
becomes incredible and ultimately illegitimate. It undermines the
community interest in imposing criminal law and punishment through that
authority. A show trial publicly expresses not justice but brute power.*®

It is not, however, simply the moulding of the process to suit which
creates a predictable outcome. The crime charged can also either be
created or modified to this end. Another of Peterson’s common
characteristics of a show trial is the unfairness of the crime of which the
defendant is accused. More pungently, Judith Shklar characterises a show
trial as the commission of an act for which there is no crime.'® Indeed, as
Mark Findlay points out:

To debate whether the accused should be before the courts in
the first place is to misunderstand the reality of show trials.
The state controls the labelling process. It can designate
offence categories, construe certain behaviour as criminal,
identify and apprehend offenders, and ignore surrounding
circumstances which might defuse the representation of
criminality.”’

12 An elementary failing is failure to reject falsified evidence. The 1922 trial of the Social

Revolutionary Party designed by Lenin relied heavily, for example, on the evidence of
agents provocateurs. See Conquest, 1990, pp. 34-35, supra note 4.

Peterson, 2007, pp. 270 ff., see supra note 9.

See David Dyzenhaus, Hard Cases in Wicked Legal Systems, Oxford University Press,
Oxford, 2010, p. 1.

See Mark Findlay, “Show Trials in China: After Tiananmen Square”, in Journal of Law
and Society, 1989, vol. 16, no. 3, pp. 352-53.

Judith N. Shklar, Legalism: Law, Morals and Political Trials, Harvard University Press,
Cambridge, MA, 1986, p. 152.

Findlay, 1989, p. 34, see supra note 15.

13
14

15
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He notes that the authority wielding power may concentrate on the due
process rights of the accused in order to divert attention from the fact that
the substantive crime is legally precarious.™® The manipulation of the
legal system becomes necessary because, as Simpson points out, show
trials tend to be ad hoc responses to specific events.'® The crime charged
is in effect invented to suit the new political circumstances. Achieving the
desired outcome may also necessitate manipulation of the general
principles of criminal liability. Show trials may be forced to place a heavy
reliance on concepts of substantive collective criminal responsibility, such
as conspiracy, in order to impose the desired structure on historical
complexity and to reinterpret individual action and states of mind to fit
that structure. Exploring this reinterpretation of the past, Simpson argues
that show trials tend to erase the distinction between political error and
criminal liability and to juridically re-enact historical transformations:
“The accused are guilty not for what they have done but for where they
happen to stand when the political forces are transformed”.”® Though
subjectively innocent, they are objectively guilty.*

21.2.2. Exhibition for an External Target Audience

For Peterson, the other significant characteristic of a show trial is the
design or the management of the trial, with a focus on external observers
beyond the courtroom rather than on justice to the individual.?* How this
manifests itself in a particular case will depend in large part on (i) who is
the target audience, and (ii) what the lesson is to be. In a totalitarian
society this may have an internal element of indoctrination of the subject
population, and an external element of propaganda because the authors of
the trial are intent on putting on a “show” for an external audience over
which they do not have sufficient control.? In the Stalinist show trials, for
example, the target audience may well have been in part potential internal
critics of his rule as well as external critics of the fairness of his regime.

8 Ibid.
¥ Ipid.
20 Simpson, 2007, p. 114, see supra note 6.

Ibid., pp. 123-26, citing Maurice Merleau-Ponty, The Visible and the Invisible,
Northwestern University Press, Evanston, IL, 1969, p. 202.

Peterson, 2007, pp. 270 ff., see supra note 9.
2 Hannah Arendt, The Origins of Totalitarianism, Shocken, New York, 2004, p. 452.
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Observations made about the Stalinist show trials suggest two further
features of these teleological demonstrations.

First, they required the acceptance of subjective guilt by the
accused, an acceptance based entirely on false confessions extracted by
terror.?* But more than just confession, they also required repentance, or
as Robert Conquest puts it “the acceptance of the prosecution’s view that
the acts confessed to were appalling crimes”.”> Under enormous duress,
the accused participated in his or her own fantastic self-denunciation.

This was so fantastic it left the audience guessing as to whether
they really were guilty.?® This led to the second requirement, public
subscription to the denunciation of the accused as their enemy. This
involved public reinterpretation of the defendant’s acceptance of his own
guilt and his repentance of these acts into an objective and abominable
crime. “I am guilty” had to translate into “we agree that you are guilty of
this horrible crime”. For George Hodos, the trials had “the aim of
personalizing an abstract political enemy”, to place that enemy in the
dock and “with the aid of a perverted system of justice, to transform
abstract political ideological differences into easily intelligible common
crimes”.?’ The authors of the trial made no effort to use the trial to
reinforce a common subscription to the criminal law by the target public.
No effort was made to use the trial to establish a community of
individuals which invests in that criminal law as a set of legal norms to
which their behaviour should conform. To put it in simple Hartian terms,
the authors of the trial are uninterested in using the trial to develop legal
rules with an “internal aspect” among those not directly aware of what is
occurring but rather only commands enforced through fear.?® In societies
where the level of control over individual belief is near total, these
commands have an authority that extends far beyond the actual coercive
capacity of the state, and thus in a crude sense the community does exist
and it does believe that the accused are guilty. This may have been true,
for example, of the Stalinist trials of once mighty party functionaries

24 Conquest, 1990, p. 35, see supra note 4.

% |bid., p. 110.
% |bid.

2 George H. Hodos, Show Trials: Stalinist Purges in Eastern Europe, 1948-1954, Praeger,
New York, 1987, p. xiii.

2 H.L.A. Hart, The Concept of Law, Clarendon Press, Oxford, 1994, pp. 82 ff.
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whose unmasking was accompanied by popular legitimacy.? However,
even in such societies show trials function not to create a sense of social
pressure to conform and to choose against interest to subscribe to that
pressure and internalise that sense of obligation, but rather as a crude
exhibition of Hobbesian authoritarianism carried out without concern for
why those subject to the law choose to obey (legitimacy) — only that they
should (legitimation). The show trial reinforces loyalty, fidelity, not
autonomous morality.®® There is no morality involved. The audience is
freed of the necessity of making a moral judgment because of their belief
in the utility of the trial in the ongoing revolution.®

21.2.3. Fantasies of Crime and Punishment

These characteristics of a show trial are obviously linked; a predictable
outcome is essential for a good show, a good show is important not to
overexpose the predictability of the outcome. It may be that the more
totalitarian the system, the more emphasis on the enforced compliance of
the accused and the audience in the show, whereas the more liberal and
legalistic the system, the greater the emphasis on using procedural and
substantive manipulation to achieve the desired show. Simpson argues
that an international criminal trial is only distinguished from a show trial
in degree — show trials are fantastic in every sense, parody legal
procedure, parrot obviously fabricated evidence, invent crimes to suit,
suggest the unlikeliest of conspiracies, none of which is the case in
international criminal trials.® It does seem clear that all criminal trials are
on a scale — the more controlled and “showy”, the more apt the pejorative
label of “show trial” becomes. Simpson’s insight is that there is no clear
bright line between show trials and international criminal trials.
International criminal trials may only be less predictable in their
outcomes, less showy in their execution. Whether a trial crosses this
qualitative threshold will depend on a judgment about its design and
execution.

2 Congquest, 1990, pp. 71 ff., see supra note 4.

Hannah Arendt makes the point that in a totalitarian system one of the goals is to “empty
fidelity of any concrete content”. See Arendt, 2004, p. 429, supra note 23.

Vasily Grossman, Life and Fate, Vintage, London, 2006, p. 512.
Simpson, 2007, p. 130, see supra note 6.
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21.2.4. The Distinction between Victor’s Justice and Show Trials

We should be careful, before analysing the Tokyo Trial, however, not to
equate the charge of show trial with criticism about victor’s justice.®
While show trials are predictable and showy in design and execution, the
charge of victor’s justice is grounded in the fact that it is the victors that
try the vanquished. Alejandro Chehtman doubts whether on its own the
fact the losers are on trial has any relevance to the legitimacy of the
trial. * He cites Hersch Lauterpacht in support, who considers the
assumption of the role of dispensing justice by victors a political
inevitability tempered only by legal fairness, which is also a condition of
its effectiveness:

In the existing state of international law it is probably

unavoidable that the right of punishing war criminals should

be unilaterally assumed by the victor. This is so in particular

when, as may be the case at the close of the second World

War, the victorious side represents the overwhelming

majority of states and when there are few neutral states left

capable of ensuring the impartial administration of justice.

Circumstances such as these constitute an additional reason

why the manner in which the punishment of war criminals

takes place should be not a manifestation of victorious

power but an act of international justice.*

Victorious states have long held a customary right to punish captured war
criminals for violations of the international laws of war.*® Lauterpacht is
at pains to distinguish the exercise of this right from something more
vindictive:
There is in this matter no question of any vindictive
retroactivity arising out of the creation of crimes of which

the accused could not possibly be cognizant. There is even
no question of procedural retroactivity by subjecting him to

% Conquest, 1990, see supra note 4.

Alejandro Chehtman, The Philosophical Foundations of Extraterritorial Punishment,
Oxford University Press, Oxford, 2010, p. 159-160.
Hersch Lauterpacht, “The Law of Nations and the Punishment of War Crimes”, in British
Yearbook of International Law, 1944, vol. 21, p. 59.

% Ibid., pp. 61-62.
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a foreign 3jurisdiction in defiance of established law and
principles.”’

The long dominant criticism that the Tokyo Trial was victor’s
justice made inter alia by Richard Minear seems, in contrast to this dry
evocation of the right of a victor to sit in judgment on the international
crimes of those it captures, to be a criticism that the trial was more than
justice imposed by a victor; it was because of the way it was designed for
a predictable and exemplary outcome, an unjust trial, a show trial.® The
defence counsel Owen Cunningham commented about the Tokyo Trial
many years afterwards: “Victor’s justice spells vengeance, vindication

and paradox”.*°

The prosecution of international crimes by the victors in a conflict
also raises the question of whether the victorious state is a judge in its
own cause. It is suggested by Chehtman that it is a mistake to test the
validity of the trial by the impartiality of the states that initiate the trial —
the victors — because the interest of the latter does not in his view render
the trial partial.*® In his view impartiality normally depends on the
impartiality of individuals participating in the trial as prosecutors, judges
and so forth. In this analysis, the yardstick of partiality is whether the
participants in the trial express the partiality of the state and their political
masters.

Tu quoque arguments that the victorious state had in the past
engaged in the now proscribed activity can be validly avoided if the law
has in fact changed in the interim. A more difficult to evade ‘clean hands’
argument is when victorious states do not prosecute an extant crime but
one they made up. The argument that they have no authority to do so
because they would not be serving the interest of individuals in enforcing
an extant criminal law* returns us to an already canvassed characteristic
of show trials: the absence of substantive legality.

3 \bid., p. 67.

% Ibid.

% Owen Cunningham, Interview: “Trial of Tojo: Part I”, The Tokyo War Crimes Trial, lowa
Oral History Project, Des Moines Public Library (no date).

40 Chehtman, 2010, p. 160, see supra note 34.

41 bid., p. 163.

FICHL Publication Series No. 21 (2014) — page 11



Historical Origins of International Criminal Law: Volume 2

21.3. Show Time at Tokyo?

21.3.1. Introduction

It is, as we shall see, at least arguable that the Tokyo Trial was designed
to result in a predictable outcome — guilt — and thus to show both the
Japanese public and the outside world who were responsible for the war
in East and Southeast Asia: Japan and its leaders. However, as we shall
see, the Tokyo Trial was neither entirely risk free nor was it an entirely
successful exhibition of war guilt. The programmatic and showy aspects
of the trial can be explored by examining the trial in greater detail,
isolating and contrasting those factors that made for a predictable
outcome and an effective exhibition from those that undermined it as a set
piece.

21.3.2. Executive Interference

The design of the trial tends to support the show trial thesis because the
Tokyo Tribunal was an ad hoc court unilaterally legislated into existence
by an executive body, for which multinational support was sought as an
afterthought. As a matter of international law, the Tokyo Tribunal was a
creation of the Proclamation Defining Terms for Japanese Surrender
(‘Potsdam Declaration’) *? and the Instrument of Surrender.”® The fact
that the Charter of the Tribunal (‘Charter’) was proclaimed by General
MacArthur, Supreme Commander Allied Powers (‘SCAP’),* rather than
by multilateral treaty as in the case of the Nuremberg International
Military Tribunal, indicates substantial executive control of the
architecture of the trial by the United States. US influence was strongly
evident, for example, in the appointment of the US Prosecutor Joseph
Keenan as Chief of Counsel and the other Allied prosecutors as

2 proclamation Defining Terms for Japanese Surrender, Issued at Potsdam, 26 July 1945

(http://mww.legal-tools.org/uploads/tx_Itpdb/POTDAM_PROCLAMATION_RE_JAPANESE_
SURRENDER pdf).

Instrument of Surrender, 2 September 1945 (https://www.legal-tools.org/uploads
/tx_Itpdb/Instrument_of_Surrender_Japan_1945 02.pdf).

Special Proclamation of the Supreme Commander of the Allied Powers, C.182, 1 March
1946 (http://www.legal-tools.org/uploads/tx_ltpdb/File%203822-3828.pdf).

43
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associates.”® There is a great deal of evidence of the heavy hand of the US
State War Navy Coordinating Committee (‘SWNCC’) in its design. As
matters progressed, however, some distance emerged between the trial
and its principal architect. The establishment of the Tokyo Tribunal was,
for example, sanctioned by Allied control through the Far Eastern
Commission (‘FEC”).* And on review of the judgment, the US Supreme
Court held that the SCAP was an agent of the Allied powers and an
international tribunal.*” The net result was the masking of US power
through the sanction of its allies, making it possible to argue that it was an
Allied rather than a US show. In the Supreme Court, Justice William O.
Douglas dissented that the Tokyo Tribunal was neither free nor
independent of US control.*® Perhaps the balance of influence is best
illustrated by its official title: “The US and Others v. Araki, Sadao, and
others”. This may not be sufficient to justify the label show trial; but it
does show significant evidence of goal-directed behaviour.

One of Peterson’s characteristics of a show trial is the role of a
party in oversight of the trial. However, while the direct interference by
the SCAP in the trial at its outset also tends to expose the Tokyo Tribunal
as a show trial, the members of the Tribunal soon asserted their judicial
independence* and the President of the Tokyo Tribunal, the Australian
Sir William Webb, actively resisted the SCAP’s attempt to direct the
Tribunal.®® The selection of the accused was perhaps the most obvious
example of an executive attempt to control the trial. Washington’s control
of who was to be selected was firm at the outset.>® It has been argued that
in selecting certain accused and labelling them “militarists”, the US,
working in the Nuremberg idiom, was intent on creating a set of

% Charter of the International Military Tribunal for the Far East, 26 April 1946
(https://www.legal-tools.org/uploads/tx_ltpdb/CHARTER_OF _THE_INTERNATIONAL
_MILITARY_TRIBUNAL_FOR_THE_FAR_EAST_02.pdf).

4 FEC 007/3, 29 March 1946, File no. EA 106/3/22/, Part 1, Archives New Zealand.

47 Us Supreme Court, Hirota v. MacArthur, Judgment, in United States Reports, 1948, vol.
338, p. 198.

" Ibid., p. 215.

“ Araki case, Transcript, 3 May 1946, p. 21 (http://www.legal-tools.org/en/go-to-
database/Itfolder/0_28747/#results), see supra note 5.

%0 Letter from Judge Northcroft to PM Peter Fraser of NZ, 11 March 1946, File no. EA
106/3/22, Part 1, Archives New Zealand.

1 \bid., para. 7(d).
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politically disposable opponents ®> embodying something greater than
themselves: Japan’s imperial aspirations in East and Southeast Asia.
Selection was initially de facto a SWNCC prerogative but the FEC
attempted to assert some control. However, once established, it was the
executive committee of the prosecution under the British Prosecutor,
Arthur Comyns-Carr, that took control of the selection process, instituting
the principal criterion for selection as the degree of involvement in crimes
against peace.>® This is an example of how the introduction of unknown
and uncontrolled players into the trial tended to have a disruptive effect
on the script. US post-surrender policies certainly continued to have
influence in limiting selections, but the non-selection of members of the
zaibatsu (commercial conglomerates)® and Japan’s bacteriological and
chemical warfare programme introduced a cacophony of dissent within
the prosecution.® Notoriously it was the SWNCC interfering to exclude
from selection the Japanese Emperor, Hirohito, for political reasons, a
policy which the FEC then sanctioned,® which caused most adverse
comment.>” The New Zealand prosecutor noted, for example, that if it
were not for reasons of policy he should have faced trial,®® and public
denunciations were made of Hirohito’s de facto immunity by Webb* and
the French Judge Henri Bernard® in their separate judgments. While the
process of selection tended to push the Tokyo Tribunal towards the

52 Simpson, 2007, p. 120, see supra note 6.

Memorandum from Mr. Comyns-Carr to the Executive Committee: Subject: Selection of
Accused, 1 April 1946, Box 1, Folder 4, IMTFE (IPS), Morgan, MSS 93-4, Law Library,
University of Virginia.

% See Arnold Brackman, The Other Nuremberg: The Untold Story of the Tokyo War Crimes
Trials, William Morrow, New York, 1987, pp. 85-86.

See Tsuneishi Kei-ichi, “Reasons for the Failure to Prosecute Unit 731 and its
Significance”, in Yuki Tanaka, Tim McCormack and Gerry Simpson, Beyond Victor’s
Justice? The Tokyo War Crimes Trials Revisited, Nijhoff, Leiden, 2011, p. 177.

% Noted in FEC 007/04, 4 April 1946, “Excerpt from the Minutes of the Seventh Meeting of
the FEC, 3 April 1946, File no. EA 106/3/22, Part 1, Archives New Zealand.

See generally Totani, 2008, p. 43, supra note 5.

Quilliam to Foss Shanahan, Department of External Affairs, Wellington, 31 October 1947,
File no. 106/3/22, Part 6, Archives New Zealand.

Araki case, Separate Opinion of the President, 1 November 1948, p. 18 (http://www.legal-
tools.org/uploads/tx_ltpdb/JU01-11-a.pdf), see supra note 5.

Araki case, Dissenting Opinion of the Member for France [Henri Bernard], 12 November
1948, pp. 20-22 (http://www.legal-tools.org/uploads/tx_Itpdb/JU02-05-a.pdf), see supra
note 5.
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threshold of show trial, ironically the internal rancour this caused drew it
back because it tended to indicate a lack of control of the outcome or the
lesson to be taught.

The formalist response of the Majority of the Tribunal (‘Majority’)
which wrote the judgment in reply to challenges to the SCAP’s legislative
power to establish the crimes in the Charter — they held the “law of the
Charter is decisive and binding on the Tribunal”®! — assisted merely to
confirm the predictability of the outcome of the trial. But the dissents of
the Indian Judge Pal, Dutch Judge B.V.A. Rding and French Judge
Bernard in this regard famously undermined that predictability. Despite
significant evidence to the contrary, Pal considered that the intention in
Article 5 which spelled out the jurisdiction of the Tokyo Tribunal over
specific crimes, including crimes against peace, was not to enact crimes
but to leave the question of whether they were crimes to the Tribunal to
decide by reference to appropriate law; ® the Tokyo Tribunal was
“judicial”, “not a manifestation of power”.%® This abrogation of legislative
power from the Allied governments shocked the New Zealand prosecutor
R.H. Quilliam into responding in a report to his superiors: “It would
appear to be scarcely credible that the Governments of the United Nations
have agreed, by undertaking the prosecution, to the Tribunal deciding the
question of the responsibility of the war”.%* But the New Zealand Judge
Erima Northcroft was less outraged, noting that if this had not been so,
“the nations constituting [the Tribunal] would have made plausible the
popular criticism that such trials are acts of vengeance or retribution
visited by victorious nations upon the vanquished”. ® The simple
possibility of questioning the validity of the crimes in the Charter served
to undermine the predictability of its outcome.

81 Araki case, Judgment, 12 November 1948, p. 24 (http://www.legal-tools.org/en/go-to-

database/record/28ddbd/), see supra note 5.
Araki case, Dissenting Opinion of the Member for India [Radhabinod Pal],
(http://www.legal-tools.org/uploads/tx_ltpdb/JU01-13-a-min_02.pdf), see supra note 5.
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%  Brigadier R.H. Quilliam, Report on the Proceedings of the International Military Tribunal
of the Far East, File no. EA 106/3/22, Part 7, p. 18, Archives New Zealand.
Mr. Justice E.H. Northcroft, Memorandum for the Right Honourable Prime Minister upon
the Tokyo Trials 1946-1948, File no. EA 106/3/22, Part 9, p. 14, Archives New Zealand.
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21.3.3. Procedural Irregularity

In a speech made prior to his appointment to lead the prosecution at
Nuremberg, Justice Robert Jackson advocated the necessity of the
independence of a judicial process to be used to respond to the
depredations of the Second World War, and warned against the use of
“farcical judicial trials” to rationalise the political decision to execute
alleged war criminals. If a “good faith trial” was to be relied on, guilt
would have to be proven.®® He continued:

But there is no reason for a judicial trial except to reach a

judgment on a foundation more certain than suspicion or

current rumor. Men of our tradition cannot regard any

proceeding as a trial that does not honestly search for the

facts, bring forward the best sources of proof obtainable,

critically examine testimony. But, further, you must put no

man on trial if you are not willing to hear everything

relevant that he has to say in his defense and to make it

possible for him to obtain evidence from others. Nothing

more certainly discredits an inquiry than to refuse to hear the

accused, even if what he has to say borders upon the

immaterial or improbable. Observance of this principle is of

course bound to make a trial something of a sounding board

for the defense.®’

For Jackson, the validity of an international criminal process depends on
procedural fairness.

Procedural fairness at Tokyo was formally pledged in terms of
Article 1 of the Charter, which guaranteed the accused a fair trial. In spite
of this, the defence immediately attacked the fairness of the trial because
the SCAP through the Charter had “so altered and revised the rules of
evidence, procedure and trial as heretofore applied by military tribunals
and courts of criminal justice by all civilized nations”.®® Denial of the
right to counsel is one of Peterson’s characteristics of a show trial and
such denial was clearly in evidence at Tokyo. The prosecution, for
example, used evidence from lengthy interrogations undertaken without

 Robert H. Jackson, “The Rule of Law among Nations”, in American Bar Association

Journal, 1945, vol. 31, p. 290.
7 Ibid., p. 292.

% Araki case, Motion to Dismiss on Behalf of All Defendants, 4 July 1946, p. 3, see supra
note 5.
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the presence of counsel.®® Although Article 9(c) of the Charter guaranteed
the right to counsel at trial, and both Japanese and US counsel were
provided, counsel were frequently subject to judicial abuse.” Article 9(d)
of the Charter established the right to conduct a defence, including the
right to examine witnesses and thus to challenge the prosecution’s
evidence. But in practice, this was limited in various ways. The defence
was granted various rights including the right under Article 9(e) to apply
for the production of witnesses and documents. Most relevantly however,
Article 7 gave the Tokyo Tribunal the power to draft rules for day to day
procedure and in terms of Rule 9, the Tribunal gave itself the power to
change the rules as it saw fit and in specific cases, which is what it did
repeatedly, constantly changing the rules to the defence’s disadvantage.”
Another of Peterson’s characteristics of a show trial is a lack of
appropriate appeal rights, and this was manifest in the Charter which in
terms of Article 17 only provided for review by the SCAP of sentence.
When it came to carrying out this duty, it appears that the SCAP may not
even have read the Majority judgment’? before deciding that there was no
technical ground justifying change to any sentences, despite some Allied
support for mercy,” the gift of which was his correct role.”* Perhaps one
of the most glaring procedural irregularities at Tokyo, at least from an
adversarial perspective, was the insistence that evidence in mitigation be
given before conviction, ™ forcing defence counsel to hypothetically
accept conviction.

8 See Meirion Harries and Susie Harries, Sheathing the Sword: The Demilitarization of

Japan, Macmillan, New York, 1987, pp. 111-12.

See John A. Appleman, Military Tribunals and International Crimes, Bobbs-Merrill,
Indianapolis, 1954, p. 244, who cites a large number of examples.

See Lawrence W. Wadsworth, A Short History of the Tokyo War Crimes Trials, with
Special Reference to Some Aspects of Procedure, Ph.D. Thesis, American University,
1955, p. 163.

See Rding and Cassese, 1993, p. 82, supra note 5.

See Report by the British Representative on the Allie Control Council, Sir A Gascoigne to
Mr. A. Bevin, 15 December 1948, no 246, F 17785/48/23, File no. 106/3/22, Part 8,
Archives New Zealand.

GHQ, Far East Command, Public Information Office, Immediate Release, 24 November,
File no. 106/3/22, Part 8, Archives New Zealand.

Rule 10 — US v Araki, Sadao, et al: Amendment of the Rules of Procedure by the adoption
of Rules 10 and 11, Papers of Sir William Flood Webb, Series 4, Wallet 5, 3DRL/2481,
Australian War Memorial.
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Insufficient proof requirements are another of Peterson’s
characteristics of a show trial. Article 13(a) of the Charter provided that
the Tokyo Tribunal was not bound by the technical rules of evidence.
What tends to support the show trial hypothesis is not the non-technical
approach — something common in courts martial — but that this non-
technical approach to evidence left the responsibility for verifying
evidence and weighing its probative value to a bench drawn from the
defendant’s enemies.”® What followed was regular variation of the rules
used selectively to permit the prosecution’s version to go in, no matter
how tenuous and even when based on fourth hand hearsay such as the
Saionji-Harada memoirs and the Marquis Kido’s diary.”” At the same
time, the Tokyo Tribunal denied admission of defence evidence
challenging the prosecution’s characterisation of historical events, another
of Peterson’s characteristics of a show trial. In this way for example, and
as pointed to by Pal, the Majority rejected tu quoque evidence relating to
Allied complicity in crimes against peace such as the Soviet invasion of
Finland and of Japan itself in violation of a non-aggression pact.”® The
hearsay rule, opinion rule and best evidence rule were all abused to the
end of supporting the prosecution’s version of events.’® The Majority
failed to utilise the broad rule of admissibility to permit all relevant
evidence to go in. Among many examples, the Tokyo Tribunal allowed
the second version of an affidavit by the former ambassador to Japan,
Joseph Grew, to go in for the prosecution, but denied as opinion evidence
a defence attempt to put in the first version.® The failure to admit relevant
evidence is one of Peterson’s marks of a show trial and that failure
certainly occurred at Tokyo. Another of Peterson’s marks of a show trial
is the failure to limit the record to relevant evidence and this abuse was
also on display at Tokyo. The Majority, for example, accepted evidence
of violations of Japan’s international drug control treaty obligations as a
means to aggression in China through its deliberate supply of drugs to the
Chinese people.®*

6 Wadsworth, 1955, p. 21, see supra note 71.

See Boister and Cryer, 2008 (Reappraisal), p. 113, supra note 5.
Avraki case, Transcript, pp. 21081, 22451, see supra note 5.

See Boister and Cryer, 2008 (Reappraisal), pp. 105-6, supra note 5.
Avraki case, Transcript, p. 10208, see supra note 5.

See Neil Boister, “Punishing Japan’s ‘Opium War-Making’ in China: The Relationship
between Transnational Crime and Aggression at the Tokyo Tribunal”, in Yuki Tanaka,
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Many of these procedural and evidential irregularities were used to
control the evidence ultimately accepted by the Tokyo Tribunal and thus
serve to support the thesis that the trial was a show. Yet in spite of this
constant intervention to control the evidence, reading the trial as a whole,
one can only conclude that this control constantly faltered: disruptive
information seeped through the cracks, the defence mounted a strong
assault on the legality of many of these actions, and the trial was subject
as it proceeded to blasts of harsh criticism. Perhaps most telling was
defence counsel Owen Cunningham’s devastating attack entitled “The
Major Evils of the Tokyo War Crimes Trial”, presented while the trial
was in progress to the 1948 American Bar Association Meeting® where
he concluded: “No nation has the right to administer a lower standard of
justice to the citizens of another nation than it would require for its
own”.2® He was held in contempt by the Tribunal, but the story was out.
According to Cunningham, Webb told him personally that although he
must reprimand him he thought “it was a great speech”.*

21.3.4. Unrepresentative and Biased Judges

Perhaps the most important of Peterson’s features of a show trial is a lack
of judicial independence leading to a predetermined outcome. There is a
prima facie case against the Tokyo Tribunal in this regard as the judges
were all drawn from the victor nations, with no neutral or Japanese
judges. This is dramatically reinforced through the selection by some
states of judges with a clear bias such as Webb, who had acted for
Australia in war crimes investigations,®® Judge Delfin Jaranilla from the
Philippines, who had been a Japanese prisoner and had been subject to
brutal treatment,® and the replacement US Judge General Myron Cramer,

Tim McCormack and Gerry Simpson (eds.), Beyond Victor’s Justice? The Tokyo War
Crimes Trials Revisited, Nijhoff, Leiden, 2011, pp. 324, 329.
8 File no. 106/3/22., Part 8, Archives New Zealand.
8 «The Major Evils of the Tokyo Trials”, Paper to the ABA, Seattle Washington, 7
September 1948, recommendation 4, File no. 106/3/22, Part 8, Archives New Zealand.
Cunningham, n.d., see supra note 39.
See, for example, Sir William Flood Webb, “A Report on Japanese Atrocities and
Breaches of the Rules of Warfare”, 15 March 1944, AWM 226, 5, Australian War
Memorial.
8 IMTFE, The United States of America et al. v. Araki, Sadao et al., Paper no. 141, Motions
Presented to the Court, 4 June 1946, vol. 1, 3 May 1946-14 October 1946, IMTFE, Tokyo,
Northcroft Archive, MacMillan Brown Library, University of Canterbury.
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whose daughter had been interned by the Japanese in the Philippines. ®’
The attempt to unseat the judges for bias failed because the Tokyo
Tribunal decided that only the SCAP had the power to do s0.2% Members
of the Majority also showed bias during the trial. As Judge Rding pointed
out for example, they found that there was no evidence of aggressive
intentions on the part of the Soviet Union against Germany or Japan
despite denying the accused the right to prove such aggressive
intentions.®

The constant to-ing and fro-ing of judges at Tokyo, with some
absent for significant parts of defence evidence, also suggested a degree
of judicial contempt for the process, and perhaps that its outcome was a
foregone conclusion. But other judges were livid at this, and the resulting
tensions served to increase the rate of disintegration of judicial
consensus.”® The bench had begun to fall apart almost from the outset of
the trial when the defence motions challenging the jurisdiction of the
court catalysed Pal and then the other dissenters to depart from the hoped-
for consensus.” But in a significant way it was the Judge President Webb
who, through his clumsy attempts to justify the Allied position in natural
law in his draft judgments, did much to fuel this disintegration which
evolved through the trial to the final judgment written in secrecy by a
majority of seven. This disintegration damages the show trial thesis,
because it illustrates the faltering Allied control over the execution of the
design.

21.3.5. A Trial of Aggression

The design of the Tokyo Trial was built around the crime of aggression.
At Tokyo, much greater importance was placed by the Allied powers on
the redefinition of the factual behaviour of invasion of another state as a
new legal category — a crime — where certain moral or political
explanations were no longer tenable. The Allies pursued the cementing of

8 Cunningham, n.d., see supra note 39.

Araki case, Proceedings in Chamber, Transcript, vol. 22, p. 22, see supra note 5.

8  Araki case, Opinion of the Member for the Netherlands [Mr. Justice Rding], p. 86
(http://www.legal-tools.org/uploads/tx_ltpdb/JU02-04-a-min.pdf), see supra note 5.

See Boister and Cryer, 2008 (Reappraisal), p. 96, supra note 5.
See Rding and Cassese, 1993, p. 29, supra note 5.
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this element of the Nuremberg idiom % relentlessly. One of the

foundational conditions of the trial was the presumption of the correctness
of the Western view of the political and military context in East and
Southeast Asia; not to accept Japanese aggression would have been to
open Allied conduct to criticism. But opening the question inevitably led
to uncomfortable questions about which side caused the war. One of the
markers of justice is the possibility the accused may go free if the crime
itself is invalid. Much ink has been spilt on the question of whether
aggression was a crime at the time the Japanese acted. There is little point
to add to it here other than to say that while the Majority might validly
rely on treaties such as the Kellogg-Briand Pact to determine that there
was a tortious obligation not to use force in international relations, this
did not translate into a criminal obligation on individuals. This lack of
legal authority was subject to brutal criticism from Judge Pal who
commented that only a lost war was a crime.”® He noted that due process
in the service of an invalid criminal offence — the crime against peace —
did not cure the trial of its political nature.

The so-called trial held according to the definition of crime

now given by the victors obliterates the centuries of

civilization which stretch between us and the summary

slaying of the defeated in a war. A trial with law thus

prescribed will only be a sham employment of legal process

for the satisfaction of a thirst for revenge. It does not

correspond to any idea of justice. Such a trial may justly

create the feeling that the setting up of a tribunal like the

present is much more a political than a legal affair, an

essentially political objective having thus been cloaked by a

juridical appearance. Formalized vengeance can bring only

an ephemeral satisfaction, with every probability of ultimate

regret; but vindication of law through genuine legal process

alone may contribute substantially to the re-establishment of

order and decency in international relations.”*

Rding’s resort to interpreting crimes against peace as a political
measure to effectively eliminate dangerous political opponents is rooted

2 See Martti Koskenniemi, “Between Impunity and Show Trials”, in Max Planck Yearbook

of United Nations Law, 2002, vol. 6, pp. 1, 17.

% Araki case, Dissenting Opinion of the Member for India [Radhabinod Pal]
(http://www.legal-tools.org/doc/712ef9/), pp. 128, see supra note 5.

% bid., p. 37.
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in the same scepticism.*® Webb shared the view that the SCAP could not
legislate international law through the Charter,*® and this led to his
attempts to wrestle a natural law solution to it in his draft opinions and to
his (finally successful) argument that the death penalty was inappropriate
for a conviction of crimes against peace.®” These judicial responses
reflected the disintegrative tendency introduced into the trial by the
legislation of crimes against peace for the specific purpose of excusing
Allied behaviour and taking control of former enemies.” They left it open
for critics of the trial, like defence counsel Takayanagi Kenzo, to make
the obvious point that the enduring impression on Japanese minds would
be one law for the Allies and another for the Japanese.*

Paradoxically, the choice of crimes against peace as the trial’s
centrepiece by the Allies revealed only that Japan behaved like so many
imperial states before it, including many of the Allies. But the most potent
tu quogue argument raised at Tokyo was that the Allies, as imperial
powers, could not try these offences not because they themselves
continued to engage in imperial invasion, but because they continued to
use force against the inhabitants of those territories which they had
invaded and colonised. Pal’s critique of what he considered to be an
Allied attempt to freeze international relations to permit the continuation
of these empires but prevent the emergence of new ones, ' resonates with
Simpson’s insight that the accused in show trials are subjectively innocent
but objectively guilty. This immobilisation of international relations
reinforced the notion that the new position, with the imperial powers
holding significant imperial possessions by force but disallowing any new
use of force to this end, could not validly be used as a yardstick against
which to measure the Japanese leaders’ conduct that had been carried out
under the old reality. It is striking in this regard that many in the

% Araki case, Opinion of the Member for the Netherlands [Mr. Justice Rding]

(http://www.legal-tools.org/doc/fb16ff/), p. 45-45A, see supra note 5.

Subject: Notes on Certain Points of Law (1), Memo to: All Judges, 12 June 1946, Papers of
William Flood Webb Series 4, Wallet 20, 3DRL/2481, Australian War Memorial, 2-3.

% Araki case, Separate Opinion of the President, pp. 15-17 (http://www.legal-
tools.org/en/go-to-database/record/1db870/), see supra note 59.

See generally Kirsten Sellars, ‘Crimes against Peace’ and International Law, Cambridge
University Press, Cambridge, 2013, p. 101.

Avraki case, Transcript, pp. 422834, see supra note 5.

100 Araki case, Dissenting Opinion of the Member for India [Radhabinod Pal]
(http://www.legal-tools.org/doc/712ef9/), p. 112, see supra note 5.
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prosecution (Chief Prosecutor Keenan in particular) and among those
judges more concerned about the tenuous roots of crimes against peace in
particular were avowedly naturalist in their thinking.’** They appear at
times to have accepted that in positivist terms the accused may be
subjectively innocent but maintained in natural law terms that they were
objectively guilty. However, as the arch positivism of the defence was
laid out the prosecution tended to become more positivist and the bench
split leaving a core of formalists at the centre of the majority (principally
Northcroft, Lord Patrick, Edward MacDougall), a number of sympathetic
naturalists (Webb, Bernard) and the soft (Rding) and hard positivist
dissenter (Pal). The Tokyo Trial may have been designed as a show trial
around the validity of crimes against peace, but the division of judicial
views on this issue serves to undermine the claim that the execution of the
trial was much of a show.

The Tokyo Tribunal’s historical investigation of the conduct of
Japanese aggression tried to answer the question why the war was begun
by Japan by investigating in weighty detail how it was begun. The steps
that led to war gave a sense of a growing causal pressure which could be
traced to the Japanese high command and political military leadership.
This suited legal analysis because of its analytical clarity, but has been
decried by historians as essentially a distortion of an incredibly complex
picture.’® The use of crimes against peace did guarantee a very long and
increasingly unstable trial. Indeed, it is arguable that no single factor had
as negative an impact on the didactic purposes of the trial as its incredible
length. As the record grew the Tokyo Trial became bogged down in
minutiae of the details of Japanese occupation of China and Southeast
Asia, to the point where the audience, both media and public, was bored
to death and left, the show began to flop, and the complexities of history
began slowly to emerge.

21.3.6. Collective versus Individual Responsibility

Conspiracy, both as an inchoate crime and a form of participation in
crimes against peace,'® was employed at Tokyo as a structural culpability

101 See Boister and Cryer, 2008 (Reappraisal), pp. 271 ff., supra note 5.
102 gee, for example, Minear, 1971, pp. 178-80, supra note 5.

103 gee, for example, Neil Boister, “The Application of Collective and Comprehensive
Criminal Responsibility for Aggression at the Tokyo International Military Tribunal: The
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rather than individual culpability device.'® It was an elaboration of the

outcome that drove reliance on crimes against peace — the responsibility
of the accused for the actions of Japan as a whole. This allowed the
accused to be joined in single trial, and then a theory of the evidence
implicating each of them in a grand rolling conspiracy to be put to the
Tribunal. Defence counsel Takayanagi likened these progressive
conspiracies to those used for the expansion of the British, French, Dutch
and Russian empires and the expansion of the United States.'®® Yet
various judges dissented on the validity of the inchoate crime of
conspiracy (termed the “naked conspiracy” in the judgment) in
international law, most prominently Webb. % Conspiracy was more
broadly accepted as a principle of complicity in the principal offence of
planning for and waging war, transforming those who acted into the
implied agents of those who shared their aggressive purpose. The Tokyo
Tribunal did not, however, insist on a clear conspiratorial purpose to
which all alleged conspirators subscribed. Pal commented sarcastically
that he thought the theory of a Japanese conspiracy “had been pushed a
little too far, perhaps”, in order to give it a “place in the Hitler series”.*’
The danger of placing too much emphasis on the collective responsibility
of a small group of individual leaders is, as Martti Koskenniemi has more
generally pointed out, that it may “serve as an alibi for the population at
large to relieve itself from responsibility”.*®® This danger appears to have
been borne out in Japan. The Tokyo Tribunal did not involve a Stalinist
condemnation by the Japanese of their own. The difficulty of convincing
the Japanese public that they were guilty was exposed by challenges made
to this thesis during the trial and it unravelled. This occurred in part
because the authors of the trial did not have sufficient control over the
public to make them believe in the thesis. The focus of the trial on

Measure of the Crime of Aggression?”, in Journal of International Criminal Justice, 2010,
vol. 8, pp. 425-47.

Simpson, 2007, pp. 118-19, see supra note 6.

Kenzo Takayanagi, The Tokio Trials and International Law: Answers to the Prosecution’s
Arguments on International Law Delivered at the International Military Tribunal for the
Far East on 3rd and 4th March 1948, Yuhikaku, Tokyo, 1948, p. 17.

Araki case, Separate Opinion of the President (http://www.legal-tools.org/doc/1db870/),
pp. 8-9, see supra note 5.

07 Araki case, Dissenting Opinion of the Member for India [Radhabinod Pal]
(http://www.legal-tools.org/doc/03dc9b/), p. 693, see supra note 5.

Koskenniemi, 2002, p. 14, see supra note 92.
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individuals excused the Japanese public collectively and they in turn
excused the individuals concerned. A request for release on clemency
grounds for all Class A prisoners noted in 1952 that the Japanese public
“rather warmly sympathise” with them.'® It propagated a view of history
which is now accepted, at least in Japan, as one of several legitimate
competing interpretations of the past. To some, the accused are martyrs
and their trial sealed their martyrdom.

21.3.7. Common Criminality

It was one of the intentions of the trial to take key Japanese political
actors and depoliticise them in order to make them fit a structure which
reduced them to common criminals — conspirators, murderers, drug
traffickers. This responded to the need to banish them from Japanese
political life because they were politically dangerous to the new
configuration of political forces evolving in East Asia. One rather peculiar
consequence of this was that instead of trying the accused for crimes
against humanity, as set out in the Charter, those charges were dropped
and the accused were charged with murder on the heavily naturalist theory
that killing in an illegal war is unjustified.*'° By judgment, however, these
counts were, probably because of judicial scepticism about them, simply
rolled into the judgment about crimes against peace.** Once again, the
judiciary had both interfered with and accepted the prosecutorial design.

21.3.8. The Tokyo Trial: A “B Movie”?

Identifying the trial’s audience and achieving the desired effect on them
are critical to the exhibitionary element of a show trial. The intrusion of
cameras into the courtroom was originally feared because of the media’s
power to perturb the outcomes of trials.*? But the possibility of reaching
a far larger audience was too tempting; Nuremberg had already broken

199 Decision on the Recommendation on Release by Clemency of Class A War Criminals, 20
October 1952, By Shirane, Matsusuke, Chairman of the National Offenders’ Prevention
and Rehabilitation Commission, File no. EA 106/3/22, Part 11, Archives New Zealand.

10 Araki case, Counts 39-43, 45-52 of the Indictment (https://www.legal-tools.org
{uploads/tx_Itpdb/INDICTMENT_01.pdf).

111 Araki case, Judgment, 48452-3, see supra note 5.

112 Christian Delage, Caught on Camera: Film in the Courtroom from the Nuremberg Trials
to the Trials of the Khmer Rouge, University of Pennsylvania Press, Philadelphia, 2014,
pp. 177-78.
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the ice, and Tokyo was designed for maximum media exposure. The trial
took place in the former Army Ministry buildings in a courtroom of over
one thousand seats of which 660 were on an overlooking visitor’s gallery.
To ensure the newsreel cameras had a clear view, huge Klieg lights, arc
lamps used for film-making, were installed, giving the courtroom the
appearance of a film set and making it unbearably hot.**® The theatrical
atmosphere was not lost on observers; Judge Northcroft described it as
“derogatory of the dignity of the court”"***

In result, the audience became a participant in the longer-term
process. At Nuremberg, lights were installed above the defendants by the
acclaimed feature film director John Ford to reveal the defendant’s facial
expressions, and a similar practice appears to have been pursued at
Tokyo. The filming of the trial at Tokyo was done to highlight the role of
individuals in the engineering of Japan’s wars of aggression and to expose
their excuses as spurious. At Tokyo the audience was both the Japanese
public, who would recognise in the individuals on trial their own
responsibility, and the global public, who would guarantee what was
being narrated would never happen again. The ultimate goal was to
cultivate global solidarity through the prosecution of the novel crimes
against peace. But in reality, it exposed a shoddy prosecution, judicial
partiality, and the trial as long and boring.

Newsreel footage of the trial reveals that by its end, the accused
appeared to have accepted that they too had a part to play in the show.
When called forward one by one to be convicted these often very frail old
men, did so with great dignity, and when they received their penalty — for
seven, death — they bowed very formally and retired with grace — the
show over. Even if this was not in fact the case, the filming of the trial
made it appear so. Yet the filming failed to fulfil the desired function of
extending the narrative of condemnation of aggression into the future.
Instead what ensued in the post-trial period was a “war” of the films, in
which the US newsreels were archived and supplanted by films made
from very different national perspectives in Japan'*® and in China.'*®

118 Brackman, 1987, p. 152, see supra note 54.

1% See Letter from Judge Northcroft to AD Mclntosh, Secretary for External Affairs,
Wellington, 2 July 1946, File no. EA 106/3/22, Part 3, Archives New Zealand.

15 See, for example, Masaki Kobayashi’s The Tokyo War Crimes Trial (1983) (film) and
Shunya Ito’s Pride (1998) (film).
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21.4. Allied Players in a Tainted Trial

If the criticism of Tokyo as a show trial bites, why then were so many
Allied serviceman content to work in this ad hoc judicial institution
without qualms about its ultimate ratio? It is difficult to accept that they
were committed without qualms to the Allied cause or following orders as
Vyshinsky-like automatons, ready and willing to do their masters’
bidding. The emphasis on procedural rather than substantive legality
explains why numerous Allied personnel could feel comfortable with the
outcome. They had only to ensure the trial was conducted correctly. The
trial was very much a legal undertaking where a great deal of effort was
made to establish or deny the material and mental elements of the
accused’s individual guilt, to develop or unsettle the meanings of
fundamental principles of international criminal liability, and to follow or
change rules of evidence and procedure, and to justify or prevent
conviction and punishment. It was this contest over legality which to
some extent loosened the controlling political grip of the Allies, and thus
rescued the trial from total legal oblivion. However, while the judges and
the prosecutors could labour at being disinterested in the substance of the
rules then being applied, the trial itself transformed them into historians
who worked every day to reinterpret history. And for many, it appears
that as their knowledge of the situation grew, their faith in the project
withered: judges like Rding, the more they became acculturated to the
“enemy”, the less convinced they became of the validity of many of the
premises of the trial. When very late in the trial, the obviously almost
entirely disenchanted Judge Northcroft, Lord Patrick and Judge
MacDougall — the core judges of the Majority — all asked their separate
governments if they might resign rather than be party to a disintegrating
legal precedent, they were told to do their duty.**” Judge Pal, by contrast,
attempted to “rupture” the trial, to expose the system on which it rested by
attacking it. But his was not a Jacques Verges-style frontal and sustained
attack on the foundations of the trial,**® he ruptured the bench internally

116 See for example, Gao Qunshu’s Dongjing Shénpan (2006) (film).

17 See Ann Trotter, “Justice Northcroft”, in Yuki Tanaka, Tim McCormack and Gerry
Simpson (eds.), Beyond Victor’s Justice? The Tokyo War Crimes Trials Revisited, Nijhoff,
Leiden, 2011, pp. 81, 88.

18 Described in depth by Koskenniemi, 2002, p. 26, see supra note 92.
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during the course of the trial and then the legacy of the trial ex post facto
through an unread judgment delivered at its end.

21.5. A Bad Trial for Good Ends?

Both Shklar and Mark Osiel argue that show trials for educative purposes
are morally defensible if they serve liberal ends and promote the rule of
law.'*® The Tokyo Trial might thus be justified as an early step in the
global politics of resistance to the use of force by states and thus as a
legitimate show trial. But this is hindsight. The noble motive of general
suppression of the use of force is an attempt to appropriate the past by
modern peace advocates who are still some way from succeeding in doing
$0.2% The trial is open to the criticism that it was used for instrumental
purposes to vindicate the victor’s position not justice, and thus does not
possess Hannah Arendt’s necessary condition for a trial.*** Does this
mean it has passed the threshold and is a show trial?

A counterview is that the Tokyo Trial was not a success as a show
trial. As the monolithic goals of the trial slowly disintegrated under the
weight of its own assumptions, some justice and some historical accuracy
emerged. The trial was premised on the legality of crimes against peace
and this placed irresistible pressure on the judges to manipulate
procedural and evidential rules to ensure the trial did not completely
disintegrate. Ironically, the very fact that the trial permitted this debate
indicates that its authors did not have it under sufficient control and
immanent within its design was the danger of moral and legal confusion.
The off-message voices from within the trial are those we hear most
loudly today. And paradoxically the disintegrative tendencies from a
show trial perspective, i.e. those tendencies that tended to undermine the
predictability of the trial’s conclusion and its role as an exhibition, are
integrative tendencies when it comes to the validity of the trial as a legal
process.

119 ghklar, 1986, p. 145, see supra note 16; Mark Osiel, Mass Atrocity, Collective Memory
and the Law, Transaction Publishers, New Jersey, 1997, p. 65.

120 The author is among them. See Neil Boister, “New Zealand and the ‘Supreme International
Crime’: Vengeance or Hypocrisy?”, in New Zealand Yearbook of International Law 2008,
International Law Group, Christchurch, 2010, pp. 137-54.

21 Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil, Viking, New
York, 1963, p. 232.
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21.6. Fractured Foundations

The Tokyo Trial’s ruptures revealed the underlying operations of the
prevailing global order. The notion that Japan had broken with
civilisation, popular with both prosecution and bench, suggested that
civilisation was the prevailing order. The trial’s greatest failure was its
attempt to disguise the fact that the prevailing order itself had produced
the armed conflicts in East and Southeast Asia. But the trial revealed the
real nature of international society; not built on clear normative principles
of right and wrong, but on power. Unsurprisingly, those tensions still
prevail. Tokyo did not put to rest the events of the 15-year war. It is not
certain that trials of this kind can ever bring on the sleep of history — but
they can serve to expose the violence at the heart of much of international
legal order and undermine the legitimacy of that order. That is, perhaps,
why international criminal trials — particularly of crimes against peace —
are so risky, and a poor subject for a good show.

Whether a trial for the crime of aggression under the International
Criminal Court Statute will be able to break from this rather dubious
historical foundation is an open question. Koskenniemi suggests implicitly
that to do so it would have to be conducted in a way that involves a
willingness to actively interact with the past and be open to all truth no
matter how uncomfortable, including truths about one’s own society and
its role and implication in events.*** What this episode in the history of
international criminal law teaches is that the crime of aggression will have
to escape the symbolic trap of being used for the attribution of blame by
one side on the other if it is to be valid. To begin on the presumption of
moral and political rectitude, and to try to show this to the Japanese and
the rest of the world, as was done at Tokyo, will lead inevitably to failure
and the birth and reinforcement of a countervailing truth which the trial
will actually fuel.

122 K oskenniemi, 2002, p. 34, see supra note 92.
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International Military Tribunals at Tokyo,
1946-1949: Individual Responsibility
for War Crimes

Yuma Totani”

22.1. Introduction

About half a year after the establishment of the International Military
Tribunal in Nuremberg, the Allied Powers represented by 11 nations set
up another one in Tokyo (the ‘Tokyo Tribunal’ or the ‘Tribunal’) in order
to prosecute Far Eastern major war criminals. The joint trial of 28
wartime leaders of Japan with T6jo Hideki as chief accused — later
reduced to a total of 25 accused — took place between 29 April 1946 and
12 November 1948 (the ‘Tokyo Trial’). All but one were found guilty of
crimes against peace, and ten, including the one acquitted of crimes
against peace, were found guilty of war crimes. Seven of the ten who
were convicted of war crimes were sentenced to death by hanging while
the rest received life in prison (with two exceptions, who received
relatively lenient sentences of seven and twenty years). The seven death
sentences were carried out on 23 December 1948.

This particular international criminal proceeding has attracted
considerable attention of late, especially among international law scholars
with the view to determine its relevance to present-day international
criminal trials such as the ones held at The Hague. What has come under
far less scrutiny, but by no means less important, is the fact that the Allied
authorities established in Tokyo in October 1948 two additional
international military tribunals in order to proceed with further cases
involving major Japanese war criminals. Each tribunal received evidence
of war crimes only, and the accused was limited to one per case:
Lieutenant General Tamura Hiroshi (19 October 1948-23 February 1949)
and Admiral Toyoda Soemu (19 October 1948-9 September 1949).*

Yuma Totani received her Ph.D. in History from the University of California, Berkeley,
2005, and is presently Associate Professor of History at the University of Hawaii, USA. She
is the author of The Tokyo War Crimes Trial: The Pursuit of Justice in the Wake of World
War Il (Harvard University Asia Center, Cambridge, MA, 2008) and Justice in Asia and
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While much smaller in scope than the concurrent international
proceedings held at Nuremberg, the Tamura Trial and the Toyoda Trial
served as crucial capstone proceedings to bring to completion the trials of
major war criminals still in Allied custody. This chapter will shed light on
these two trials and compare the prosecutorial efforts with the one at the
Tokyo Trial. The goal of the chapter is to assess the cumulative findings
of the three tribunals on issues of individual responsibility of highest-
ranking Japanese government officials and military commanders for war
crimes. For the sake of clarity, the discussion that follows will analyse the
three cases separately while highlighting commonalities and differences
on points of law as well as fact.

22.2. The Tokyo Trial

The accused in Tokyo jointly faced three counts of war crimes. They were
namely participation in a common plan or conspiracy to commit war
crimes (count 53); orders, authorisation and permission to the members of
the Japanese armed forces, the government, prisoner of war (‘POW’)
camp administration and police organisations “frequently and habitually
to commit the breaches of the Laws and Customs of War” (count 54); and
deliberate and reckless disregard of one’s “legal duty to take adequate
steps to secure the observance and prevent breaches” of international
conventions, assurances and the laws and customs of war (count 55).2 Of
these three counts, the Tokyo Tribunal threw out the first one on the
ground that the Charter of the Tribunal “did not confer any jurisdiction in
respect of a conspiracy to commit any crime other than a crime against

the Pacific Region: Allied War Crimes Prosecutions, 1945-1952 (Cambridge University
Press, Cambridge, forthcoming 2015).

For the circumstances that led to the establishment of two additional international military
tribunals at Tokyo, see Yuma Totani, The Tokyo War Crimes Trial: The Pursuit of Justice
in the Wake of World War 1l, Harvard University Asia Center, Cambridge, MA, 2008,
chap. 3.

“Indictment”, in Neil Boister and Robert Cryer (eds.), Documents on the Tokyo
International Military Tribunal: Charter, Indictment and Judgments, Oxford University
Press, Oxford, 2008, pp. 32-33. Counts 53-55 subsumed the charges of crimes against
humanity, too, but no actual case of crimes against humanity was made at the Tokyo Trial.
This was due to the opinion of the International Prosecution Section (the prosecuting
agency at the Tokyo Trial) prior to the start of the trial that “actually this Section has no
cases falling only under Class C [crimes against humanity]”. “Minutes of Fourteenth
Meeting of Executive Committee” (April 5, 1946), MSS 78-3, Box 2, Tavenner Papers,
Arthur J. Morris Law Library, University of Virginia.
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peace”.® The findings of the Tokyo Tribunal concerning war crimes were
therefore limited to counts 54 and 55.

Having thus charged that the Japanese accused ordered, authorised
and permitted the commission of war crimes under count 54, and that they
deliberately and recklessly disregarded their legal duty to ensure Japan’s
observance of the laws and customs of war under count 55, the
International Prosecution Section appears to have had difficulties securing
affirmative evidence to substantiate either allegation. Part of the problem
was the policy constraint stemming from the inter-Allied decision at the
highest level, made before the start of the trial. The Tokyo Tribunal was
designed to serve as a venue to try major war criminals principally for
crimes against peace, and secondarily for charges related to wartime
atrocities.* In practical terms, the high-level policy decision compelled the
International Prosecution Section 1) to prioritise evidence collection
relative to crimes against peace but not necessarily war crimes; 2) to
grapple with chronic shortage of investigation staff and resources insofar
as war crimes were concerned; and 3) to shorten the presentation of
evidence concerning war crimes to help expedite the court proceedings.
To complicate the matter, the members of the central government of
Japan and the Japanese Army and Navy units in theatres of war at the
war’s end had made concerted efforts to destroy physical and
documentary evidence of wartime atrocities, prior to the arrival of Allied
war crimes investigators.® These obstacles undercut the ability of the
prosecuting agency to secure in a timely manner conclusive evidence of
individual accused’s criminal liability for war crimes. In those
circumstances, the prosecuting agency had little choice but to rely mainly
on circumstantial evidence to substantiate the charges of war crimes.

The general method of proof that guided the prosecution’s work, as
agreed during the pre-trial phase, was to focus on presenting “a picture of
the widespread area of these actions [acts in violation of laws and customs
of war]”. Such evidence would make it possible for the Tokyo Tribunal to
infer that “they couldn’t have come about spontaneously but must have

®  “Majority Judgment”, in Boister and Cryer, 2008, p. 85, see supra note 2.

For more information regarding the Allied prosecutorial priority at the Tokyo Trial, see
Totani, 2008, chap. 1, supra note 1.

The Japanese organised effort in the wake of surrender to conceal evidence of war crimes
is discussed in the Tokyo Tribunal’s judgment. “Majority Judgment”, in Boister and Cryer,
2008, p. 593, see supra note 2.

4
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been the result of some common plan”. Evidence of widespread war
crimes aside, the prosecution would also present proof of “protests made
[by the Allied Governments and Protecting Powers] directly to the people
at the top”.° These two types of proof together would show not only that
the Japanese commission of war crimes was widespread but also that the
highly-positioned Japanese in the central government were formally and
repeatedly put on notice by the outside Powers about their occurrence,
and yet stopped short of taking effective steps to address the problem. The
prosecution could argue on the basis of such evidence that instances of
atrocity were “not merely a series of independent crimes but one major
war crime”.” The lead Australian prosecutor, Alan J. Mansfield, let it be
known to the Tokyo Tribunal the prosecution’s method of proof while in
the courtroom. During the opening statement for the prosecution’s phase
on war crimes, he made the following remark:

This similarity of treatment throughout the territories

occupied by the Japanese forces will lead to the conclusion

that such mistreatment was the result not of the independent

acts of the individual Japanese Commanders and soldiers,

but of the general policy of the Japanese forces and of the

Japanese Government.?

In other words, the prosecution would document recurrence of similarly
patterned war crimes in broad areas of Japanese-occupied territories. Such
documentation, in turn, would enable the Tokyo Tribunal to infer policy
dimensions in the occurrence of war crimes.

Lieutenant Colonel Thomas F. Mornane — the Australian assistant
prosecutor who filled in Mansfield’s position after the latter’s departure in
early 1947 — recapitulated during the summation the argument previously

“Minutes of the Associate Prosecutors’ Meeting (March 2, 1946)”, in Awaya Kentard,
Nagai Hitoshi and Toyoda Masayuki (eds.), Tokyo saiban e no michi: kokusai kensatsu
kyoku, seisaku kettei kankai bunsho [The Road to the Tokyo Trial: Records Relative to the
International Prosecution Section’s Policy Making], Gendai shiryd shuppan, Tokyo, 1999
(emphasis added).

" Ibid. (emphasis added).

“Trial Transcripts” (transcripts of court proceedings at the Tokyo Trial), R12861
(emphasis added). The entire transcripts of the court proceedings of the Tokyo Trial
including court exhibits are available online. Visit the digital subfolder titled, “Member
Governments, Other National Authorities and Military Tribunals”, which appears under
the “United Nations War Crimes Commission” digital folder, uploaded on the website of
ICC Legal Tools (http://www.legal-tools.org/en/go-to-database/).
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made by his Australian colleague. By presenting voluminous evidence
“showing a uniform pattern of atrocities and breaches of the laws of war”,
so he informed the Tokyo Tribunal, the prosecution made the case “that
this was part of a system of illegal employment, ill-treatment and murder
of prisoners of war and civilians for which all the accused in office during
the relevant periods are responsible”.’ The prosecution’s usage of words
such as “plan”, “policy” and “system” as if they were interchangeable is
somewhat disconcerting. But the bottom line of the prosecution’s case
would be this: there was sufficient circumstantial evidence to allow an
inference that the commission of war crimes was not an aberration but
rather an integral part of the Japanese conduct of war and military
occupation.

With regard specifically to count 55, the International Prosecution
Section went at some length to elucidate on what basis the accused could
be considered as having such “legal duty to take adequate steps to secure
the observance and prevent breaches” of the laws and customs of war.
The theoretical grounding in support of count 55 was sought in the
international conventions that predated the outbreak of the Pacific War.
One of them was the Hague Convention No. 4 Concerning the Laws and
Customs of War on Land (18 October 1907). Article 4 of the Convention
read:

Prisoners of War are in the power of the hostile Government,

but not of the individuals or corps who capture them.™
The same principle was articulated in Article 2 of the International
Convention Relative to the Treatment of Prisoners of War (27 July
1929). ™ A stipulation to similar effect was also contained in the
International Convention for the Amelioration of the Condition of the
Wounded and Sick in Armies in the Field (27 July 1929). Article 26 of
the Convention read:

®  Ibid., R40113 (emphasis added).
0 “Indictment”, in Boister and Cryer, 2008, p. 57, see supra note 2 (emphasis added).

1 Article 2 of the Convention reads as follows: “Prisoners of war are in the power of the
hostile Power, but not of the individuals or corps who have captured them. They must at
all times be humanely treated and protected, particularly against acts of violence, insults
and public curiosity. Measures of reprisal against them are prohibited”. Leon Friedman
(ed.), The Law of War: A Documentary History — Volume 1, Random House, New York,
1972, p. 494.
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The Commanders-in-Chief of belligerent armies shall
arrange the details for carrying out the preceding articles, as
well as for cases not provided for, in accordance with the
instructions of their respective Governments and in
conformity with the general principles of the present
Convention.*

Based on these stipulations, the International Prosecution Section argued
that a hostile government had the legal duty under international law to
ensure its own troops’ observance of the laws and customs of war and that
the accused at Tokyo — most of whom had held high positions in the
wartime government of Japan — had a share of responsibility for their
government’s failure to discharge its legal duty.

The lead Australian prosecutor Mornane articulated the prosecution’s
position relative to count 55 in some detail during the summation. He
argued that it was “in our submission [...] clear that it is the Government
as a whole which is primarily responsible for the prevention of breaches
of these Laws of War”. He then continued:

This casts in the first place a duty upon every member of the
cabinet and their advisors, and every high officer in the
chain of command directly concerned with these matters to
satisfy himself that the Laws are being obeyed. Ordinarily no
doubt this duty [to prevent breaches of laws of war] could be
discharged by satisfying himself that proper machinery had
been established for the purpose. But when information
reaches him which raises a doubt as to whether they are
being flagrantly disregarded, or shows plainlay that they are,
then a much higher duty devolves upon him.!

In other words, the responsibility to discharge the legal duty of a hostile
government regarding the observance of the laws of war fell on those
individuals who served the government at high levels, viz. members of
the cabinet, their subordinate officials and military commanders. In
normal circumstances, each of these individuals could be considered as
having fulfilled his or her duty if “proper machinery” had been set in
place to ensure the enforcement of the laws and customs of war.
However, these individuals would be required to take on a higher duty

12 “Indictment”, in Boister and Cryer, 2008, p. 58 (emphasis added), see supra note 2.

18 “Trial Transcripts”, R40111, see supra note 8.
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when they received information that the laws and customs of war were
possibly being disregarded or that they in fact were.

What exactly would be the “higher duty” of those individuals
holding various positions in relation to the government? Starting with the
members of the cabinet, Mornane explained that there was

a clear duty upon every official who knew about the

commission of any of these war crimes to use such power as

he possessed to put the matter right at once, at least to the

extent of bringing the outrages to an immediate stop.**
The duty of a cabinet member included the duty to resign, too, “unless
effective steps [were] taken to prevent their commission”.> As regards
high-ranking officers in the military chain of command, Mornane did not
elaborate much but simply stated that those officers “in charge of armies,
or holding responsible staff appointments in armies in areas in which war
crimes were committed” took on the responsibility “to take proper steps
to prevent their commission or continuance in such areas”.’® By so
stating, the prosecution seems to invoke some sort of principle of
command responsibility although without explaining its theoretical stance
in detail. Mornane also offered no more than a curt remark with respect to
the higher duty of high-ranking government officials serving the members
of the cabinet in advisory capacities. He singled out the second-tier
officials in the Army and Navy Ministries alone — or the “bureau chiefs”
of the ministries — seemingly because the two ministries functioned as the
agencies in charge of military administration in the Army and Navy
occupied territories. He stated that the bureau chiefs of the two ministries
assumed the duty “to take whatever steps they can to prevent such crimes
being committed”.*’

The prosecution’s arguments on counts 54 and 55 had a material
impact on the Tokyo Tribunal’s thinking, as its final decision articulated
two sets of criteria of individual responsibility that partly mirrored them.
Yet the Tokyo Tribunal brought in its own interpretations, too, to make
the two sets of criteria carry new features that had not been suggested in
the prosecution’s case. Let us analyse the two separately below.

14 Ibid., R40112.
5 Ipid.

%% Ibid., R40112-13.
7 Ibid., R40113.
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With regard, first, to the prosecution’s contention on the policy
dimension of war crimes, the Tokyo Tribunal concluded that evidence
was indisputable as to the broad geographical distribution and recurrence
of similarly patterned war crimes. The Tokyo Tribunal went on to infer
from such evidence that criminal orders must have been “secretly” issued
or that the commission of atrocity was otherwise “willfully permitted”.
The logic here seems to be that the orders must have been secret because
the International Prosecution Section was unable to produce actual proof
of criminal orders, or that the commission of atrocity must have been
wilfully permitted in the case of no such orders, in fact, having been ever
issued. The pertinent part in the Tokyo Tribunal’s judgment (the
‘Judgment’) read in full as follows:

During a period of several months the Tribunal heard

evidence, orally or by affidavit, from witnesses who testified

in detail to atrocities committed in all theaters of war on a

scale so vast, yet following so common a pattern in all

theaters, that only one conclusion is possible — the atrocities

were either secretly ordered or willfully permitted by the

Japanese Government or individual members thereof and by

the leaders of the armed forces.™®
What to make of the above ruling? Can one agree that the secret orders
and wilful permission were the “only one conclusion” to be reached by
the Tokyo Tribunal?

In his path-breaking analysis of the jurisprudence of the Tokyo
Trial, David Cohen answers this question in the negative.® Secret orders
could hardly be construed as the only logical conclusion, he argues, given
the absence of proof of orders. What is more, “the whole notion of a
‘pattern’ is inadequately analyzed by the Judgment” to justify the
Tribunal’s opinion of secret orders. The Tokyo Tribunal had much
explaining to do, too, as to the exact meaning of “willful permission”.
Cohen points out that “‘[w]illfully permitting’ is not an established theory
of liability in the criminal law”.?® The Tokyo Tribunal may nevertheless

18 “Majority Judgment”, in Boister and Cryer, 2008, p. 531 (emphasis added), see supra note
2

¥ David Cohen, “The Jurisprudence of the IMTFE and Its Legacy” (unpublished article). A
modified version of this article will be included in David Cohen and Yuma Totani, The
Tokyo War Crimes Tribunal: Law, History, Jurisprudence (Cambridge University Press,
forthcoming).

0 pid.
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justify its ruling of secret orders and wilful permission by falling back on
the controversial decision reached by the US military commission relative
to the Trial of General Yamashita Tomoyuki (29 October—7 December
1945).2" In a separate study of the jurisprudence of post-war war crimes
trials, Cohen writes:
This language repeats almost verbatim the military
commission’s finding against Yamashita that the evidence
introduced by the prosecution showed that the crimes were
so extensive and widespread ‘that they must have been
willfully Qermitted by the accused, or secretly ordered by the
accused’.”

If so, the Tokyo Tribunal may have drawn upon the Yamashita precedent
in place of the prosecution’s theory of liability, possibly because the
explanation of widespread war crimes in terms of general war policy
failed to convince the judges.

With regards to the criteria of responsibility relative to count 55, the
Tokyo Tribunal again followed the prosecution’s original argument to
some degree but made certain departures. Instead of discussing the legal
duty of ensuring the observance of the laws and customs of war, the
Tribunal concluded that a hostile government had the legal duty to
provide “for the care of prisoners of war and civilian internees”.? It is not
entirely clear why the Tribunal should have chosen this particular
phrasing in defining the duty of a hostile government, nor is it clear why
these two categories of people should be singled out as protected
individuals while not mentioning the rest, that is, the non-interned civilian
populations in occupied territories.?* The Tokyo Tribunal possibly believed

2L Case No. 21, Trial of General Tomoyuki Yamashita, United States Military Commission,

Manila, 8 October-7 December 1945, Judgments Delivered on 4 February 1946
(“Yamashita Trial”) (http://www.legal-tools.org/en/go-to-database/record/c574e3/). The
record of the Yamashita Trial is available as microfilm publication at the National
Archives and Record Administration, College Park, Maryland, USA. “Records of Trials of
Accused Japanese War Criminals Tried at Manila, Philippines, by a Military Commission
Convened by the Commanding General of the United States Army in the Western Pacific,
1945-1947”, M1727, Rolls 29-33. This microfilm publication includes the transcripts of
court proceedings only; court exhibits are not included.

David Cohen, “Beyond Nuremberg: Individual Responsibility for War Crimes”, in Carla
Hesse and Robert Post (eds.), Human Rights in Political Transition: Gettysburg to Bosnia,
Zone Books, New York, 1999, p. 76.

“Majority Judgment”, in Boister and Cryer, 2008, p. 82, see supra note 2.
I am indebted to David Cohen who alerted me to this particular feature in the Judgment.
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that a hostile government took on a heightened level of institutional
responsibility to care for POWSs and civilian internees and that,
therefore, there must be a separate ruling on the issues of
responsibility regarding their protection. It is still unclear, however, as
to why the Tokyo Tribunal should believe so, if it was indeed the
judges’ thinking.

The Tokyo Tribunal explained further that the foregoing legal duty
of a hostile government consisted of the following two concrete duties: 1)
maintenance of the care for POWSs and civilian internees, and 2)
prevention of mistreatment against them.® These two duties must be
fulfilled in order for a hostile government to be considered as having
discharged its legal duty under international law.

The Tokyo Tribunal then turned to the issues of individual
responsibility. The judgment read that the duty to care for POWSs and
civilian internees was “not a meaningless obligation cast upon a political
abstraction”. ® Rather, those individuals who constituted a hostile
government must take up the burden of discharging the government’s
legal duty. Mirroring the prosecution’s argument but also making some
modifications, the Tokyo Tribunal identified the following four categories
of individuals as the ones having a share of responsibility:

1)  Members of the government;
2) Military or naval officers in command of formations
having prisoners in their possession;
3) Officials in these departments which were concerned with
the well-being of prisoners;
4)  Officials, whether civilian, military, or naval, having direct
and immediate control of prisoners.?’
According to the Judgment, those individuals under the four categories
above had the responsibility to ensure proper treatment of POWSs and
civilian internees and prevention of mistreatment “by establishing and
securing the continuous and efficient working of a system appropriate for
these purposes”. None of them would be held liable insofar as the system
set in place functioned continuously and efficiently. However, the issues
of individual responsibility would arise 1) if they acquired knowledge of

% “Majority Judgment”, in Boister and Cryer, 2008, p. 83, see supra note 2
% |bid., p. 82.
2 bid., p. 83.
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crimes and yet failed to take such steps “as were within their power to
prevent the commission of such crimes in the future”. Alternatively, they
could be held accountable 2) if they were “at fault in having failed to
acquire such knowledge”.?® On the latter point, the Tokyo Tribunal made
the following explanatory remark:

If such a person had, or should, but for negligence or

supineness, have had such knowledge he is not excused for

inaction if his office required or permitted him to take any

action to prevent such crimes.?®

The above explanation indicates that the Tribunal recognised not only
proof of knowledge as a valid ground to convict an accused but also that
of negligence. Put differently, members of a hostile government were
deemed to have the legal duty not simply to act on the knowledge of
atrocity lest they be held criminal liable; they must accept responsibility
for the occurrence of atrocity for the reason of negligence.

The Tokyo Tribunal went on to discuss the criteria of responsibility
that were applicable to each of the first three categories of persons
indicated above. The ones to fall under the first category were the
members of the cabinet. The Tokyo Tribunal appeared to consider them
as having been vested with uniquely broad authority on account of their
service at the highest executive branch of the government. The Judgment
thus reads:

A member of a Cabinet which collectively, as one of the
principal organs of the government, is responsible for the
care of prisoners is not absolved from responsibility if,
having knowledge of the commission of the crime in the
sense already discussed, and omitting or failing to secure the
taking of measures to prevent the commission of such crimes
in future, he elects to continue as a member of the Cabinet.*

The Tokyo Tribunal maintained that the same principle would apply to
practically all members of the cabinet no matter whether their respective
departments were “directly concerned with the care of prisoners”. In other
words, those serving as Education Minister, Finance Minister, Foreign
Minister, and so on, shared the same legal duty on account of their

2 |bid.
2 hid.
%" Ibid., pp. 83-84.
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membership in the cabinet. A member of the cabinet “may resign”, so the
Judgment reads, to extricate oneself from responsibility, but one
“willingly assumes responsibility for any ill treatment in the future” if one
chooses to remain in the cabinet while having knowledge of mistreatment
and failing to take such steps to prevent its future occurrence.

The Tokyo Tribunal did not seem to require the same stringent
standard of responsibility for those who came under the third category
(“officials in these departments which were concerned with the well-
being of prisoners”), but there are some ambiguities in the Judgment. The
pertinent section reads as follows:

Department officials having knowledge of ill treatment of

prisoners are not responsible by reason of their failure to

resign; but if their functions included the administration of

the system of protection of prisoners and if they had or

should have had knowledge of crimes and did nothing

effective, to the extent of their powers, to prevent their

occurrence in the future then they are responsible for such

future crimes.*
In the foregoing paragraph, the Tokyo Tribunal recognised two distinctive
types of government officials, namely, those whose “functions included
the administration of the system to protect war prisoners” and those
without such functions but still were concerned with the well-being of
prisoners in some ways. The negligence standard presumably applied to
the former type of government officials, and possibly the requirement to
resign although the Judgment is not clear on this point. The same
paragraph contains the qualifier “to the extent of their powers” as if to
suggest that the Tokyo Tribunal recognised certain limitations of
government officials’ authority.

With regards to the second category of persons (“military or naval
officers in command of formations having prisoners in their possession”),
the Tokyo Tribunal similarly deemed them responsible for proper
treatment of those POWSs and civilian internees under their control if they
“had, or should have had knowledge in advance” that mistreatment was
likely to occur. In other words, 1) military commanders had the legal duty
to care for war prisoners insofar as they came under their control, and 2)

% Ibid., p. 84.
2 bid. (emphasis added).
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military commanders were subject to the negligence standard. The Tokyo
Tribunal included in this category of persons the Army Minister and the
Navy Minister, although the Judgment offers no clear explanations as to
why. One can only surmise that the Tokyo Tribunal took into account the
evidence of two ministers having formal authority to take control of POW
administration in Army and Navy occupied territories.

The Tokyo Tribunal, in this manner, set out in the Judgment
theories of liability that grew out of the arguments advanced by the
prosecution but that also contained varying degrees of modification based
on the Tribunal’s own take on points of law. Certain questionable
interpretive positions — such as the ruling “secret orders and willful
permission” — may put to question their adequacy, but it would be fair to
say that the Tokyo Tribunal developed some practical conceptual tools
with which to resolve the issues of guilt and innocence of individual
accused. A close study of verdicts in the Judgment reveals, however, that
the Tokyo Tribunal applied its theories of liability to actual cases
inconsistently. To compound the matter, the Tokyo Tribunal would make
inculpatory factual findings against individual accused at certain segments
of the Judgment, only to disregard or dismiss them when reaching the
individual verdicts. The Tokyo Tribunal repeated this type of inconsistency
frequently enough to undercut the validity of individual verdicts in several
instances. ** Let us examine some examples of questionable verdicts,
especially those that have direct relevance to the Tamura Trial and the
Toyoda Trial.

One set of examples that is worthy of attention concerns the Tokyo
Tribunal’s findings relative to former top officials of the Army Ministry.
According to the Judgment, the Military Affairs Bureau in the Army
Ministry “retained control of the System set up for enforcement of the
Laws of War during the Pacific War”.** The Military Affairs Bureau
exercised control over two POW affairs agencies that were established
soon after the outbreak of the Pacific War: the Prisoner of War
Information Bureau and the Prisoner of War Administration Section. The
former agency was charged with investigation of “internments, removals,
release on parole, exchanges, escapes, admissions to hospitals and deaths

3 | am indebted to David Cohen who alerted me to these features of the Tokyo Tribunal’s
judgment. Cohen, unpublished article, see supra note 19.

3 “Majority Judgment”, in Boister and Cryer, 2008, p. 581, see supra note 2.
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of prisoners of war” and had the duty “of maintaining records for each
prisoner of war and managing the communications and correspondence
regarding prisoners of war, and of collecting information pertaining to the
condition of prisoner of war”.* The latter agency was “given authority”
to handle all matters pertaining to the management of POWSs and civilian
internees in the theatre of war. According to the Tokyo Tribunal’s
findings, the successive directors of the two POW affairs agencies came
under control of the chief of the Military Affairs Bureau and they “had no
power to take action without the approval of the Chief of the Military
Affairs Bureau”. All bureau chiefs of the Army Ministry, including the
chief of the Military Affairs Bureau, attended bi-weekly conferences
where “[m]atters relating to prisoners of war and civilian internees were
discussed”.*® The chief of the Military Affairs Bureau, in short, held
control over affairs of POWSs and received information about the
conditions of POW and civilian internment on a regular basis. If so, and
in light of the foregoing criteria of responsibility (relative to persons
falling under category 3 — “officials in these departments which were
concerned with the well-being of prisoners”), the chief of the Military
Affairs Bureau could be considered as criminally liable for POW
mistreatment. This was not so, however, according to the Judgment.

Two accused, Muto Akira and Satd Kenryd, successively served as
chief of the Military Affairs Bureau (October 1939 to April 1942 and
April 1942 to December 1944 respectively).®” Both were acquitted of
POW and civilian mistreatment that occurred during their service as
chiefs of the Military Affairs Bureau, notwithstanding the Tokyo
Tribunal’s findings that their office had control over the system of POW
administration. Regarding Sato, the Tokyo Tribunal agreed that he “knew
of the many protests against the behaviour of Japan’s troops, for these
protests came to his Bureau and they were discussed at the bi-weekly
meetings of Bureau Chiefs in the War [Army] Ministry”. But the Tokyo
Tribunal acquitted him for the following reason:

ToJo presided at these meetings and it was he who decided
that action or inaction should be taken in regard to the

% 1bid., p. 580.

% Ibid., p. 581.

3 See “Indictment” for biographical information of the accused, in Boister and Cryer, 2008,

pp. 67-68, see supra note 2.
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protests. SATO, his subordinate, could not initiate preventive

action against the decision of his chief.*®
The above passage indicates that the Tokyo Tribunal believed Sato’s
subordinate position in relation to the Army Minister as constituting a
defence. If so, this undercuts the Tribunal’s theory of liability discussed
earlier. It has been seen that department officials in charge of POW
administration shared with other members of the government, including
the Army Minister, the duty to care for POWs and civilian internees, and
that they therefore were criminally liable for the occurrence of POW and
civilian mistreatment. The verdict for Sato did not reflect this theory. The
verdict for Mutd is even less satisfactory. The Tokyo Tribunal failed to
mention in the individual verdict the fact that Mutd had ever served as
chief of the Military Affairs Bureau. Consequently, no specific finding of
guilt or innocence was made against Mutd on this particular issue.*

Another set of examples that help illustrate the Tokyo Tribunal’s
inconsistency concerns the former high-ranking members of the Navy
Ministry. It was established at the Tokyo Trial that administration of
POWs and civilian internees was generally the responsibility of the Army
Ministry. *° However, it was also shown that the Navy Ministry was
responsible for the care of those enemy nationals who fell in Navy
custody. According to the Judgment, the Navy “exercised jurisdiction for
administration of occupied areas” such as Borneo, the Celebes, the
Moluccas, Timor, and other islands east of a line through Bali and Wake
Island. “In those areas occupied by the Navy, the prisoners of war and
civilian internees were administered by the Navy Minister and the
enforcement of the laws of war in those areas became the responsibility of
the Navy, under the directions of SHIMADA and OkA”.** Vice Admiral
Oka Takazumi served as chief of the Navy Affairs Bureau of the Navy
Ministry between October 1940 and August 1944, and Admiral Shimada
Shigetaro held the position of the Navy Minister between October 1941
and July 1944.* Given their many years of service as top officials in the
Navy Ministry, given their official duties to care for POWs and civilian

% “Majority Judgment”, in Boister and Cryer, 2008, p. 617 (emphasis added), see supra note 2.

% Ibid., p. 614.
" Ibid., pp. 580-82.
1 Ibid., p. 583.

2 See “Indictment” for biographical information of the accused, in Boister and Cryer, 2008,

pp. 67-68, supra note 2.
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internees in Navy custody, and given prevalence of naval atrocities in the
Navy controlled areas, one would think that the two accused would be
convicted. But that was not the conclusion of the Tokyo Tribunal. Both
accused were cleared of all charges of war crimes.
The Tokyo Tribunal explained Oka’s acquittal as follows:

There is some evidence tending to show that Ok4 knew or

ought to have known that war crimes were being committed

by naval personnel against prisoners of war with whose

welfare his department was concerned but it falls short of

the standard of proof which justifies a conviction in criminal

case.”®
In the verdict above, the Tokyo Tribunal readily recognised that there was
1) some proof of knowledge (or “should have known”), and 2) proof of
duty to care for POWSs. Nevertheless, the Tokyo Tribunal deemed such
proof insufficient to convict him, stating “it falls short of the standard of
proof which justifies a conviction in criminal case”. It is not at all clear
which standard of proof, on this occasion, was being referred to.

The verdict for Shimada on war crimes is equally unsatisfactory.

The Tokyo Tribunal had already shown that the Navy Minister (as a
person falling under category 2 — “military or naval officers in command
of formations having prisoners in their possession”) had the legal duty to
care for POWs and civilian internees in Navy custody and that he was
subject to the negligence standard. The Tokyo Tribunal further took note
of the fact that the members of the Japanese naval forces committed
atrocities and that the ones responsible for the commission of atrocities
“ranged in rank from Admirals downwards”. Having made these findings,
the Tokyo Tribunal acquitted Shimada of all allegations of war crimes.
The pertinent part in the Judgment reads as follows:

The evidence, however, is insufficient to justify a finding

that SHIMADA is responsible for these matters, that he

ordered, authorized or permitted the commission of war

crimes, or that he knew they were being committed and

failed to take adequate steps to prevent their commission in

the future.

# “Majority Judgment”, in Boister and Cryer, 2008, p. 615 (emphasis added), see supra note 2.
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;’234Tribunal finds SHIMADA not guilty on Counts 54 and

In the verdict above, the Tokyo Tribunal appeared to require proof of
criminal orders, authorisation, or permission, or proof of knowledge of
the occurrence of naval atrocities in order to convict the accused. If the
Tokyo Tribunal did mean so, it would conflict with the theory of liability
that it had set out elsewhere in the Judgment. It has been seen that
required elements to establish individual guilt are: 1) proof of the
accused’s legal duty to protect POWS and civilian internees; and 2) proof
of disregard of duty, knowingly or by negligence. Shimada’s case
seemingly met the requirements, but the Tokyo Tribunal ruled against his
conviction.

The acquittals of these four individuals arguably was a setback for
the International Prosecution Section, since it amounted to failure to
establish the guilt of top Army and Navy officials whom it had argued
were responsible for taking proper steps to prevent the occurrence of war
crimes in areas under their military control. This particular shortcoming
was somewhat mitigated in the cases of high-ranking members of the
Imperial Japanese Army. The former Army Minister T6jo, former Vice
Army Minister Kimura Heitard and some other Army men were found
guilty of war crimes. Muto Akira was among the convicted, although his
was in connection with the Rape of Manila during which he served as
chief of staff of General Yamashita.* In the case of the Imperial Japanese
Navy, however, not a single officer was found guilty of war crimes at the
Tokyo Trial. There were only three Navy men in the group of accused to
begin with, and one of them died of illness at an early stage of the court
proceedings.*® The remaining two Navy men were acquitted, as have
already been seen.

The Tamura Trial and the Toyoda Trial picked up where the Tokyo
Trial left off as if to deal with the unfinished jobs. The Legal Section of
the occupation authorities now led the prosecutorial effort. It chose one
Army officer (i.e. Tamura) and one Navy officer (i.e. Toyoda) to be

* " Ibid., pp. 619-20.

% bid., p. 614. The Rape of Manila refers to a series of mass atrocities that were committed
by the Japanese ground troops in Manila during the US counter-invasion in February 1945.
Admiral Nagano Osami, formerly chief of the Navy General Staff (April 1941-February
1944), died within the first year of the Tokyo Trial.
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brought before the newly established international military tribunals on
charges of war crimes. The main victim groups would be POWSs and
civilian internees, but the prosecution’s cases also had broad coverage of
war crimes involving non-interned civilian populations in Japanese-
occupied territories. The prosecuting agencies at the two trials introduced
afresh some of the evidentiary materials already used at the Tokyo Trial
as well as new ones, so that they could show that the accused authorised
the commission of war crimes or disregarded their duties. Were the
prosecuting agencies successful this time? Were they able to convince the
judges of the guilt of the accused? Let us turn to the trial records of actual
cases.

22.3. The Tamura Trial

Lieutenant General Tamura Hiroshi was the last of three career Army
officers who successively served as chief of the Prisoner of War
Information Bureau and concurrently chief of the Prisoner of War
Administration Section of the Army Ministry. While holding these two
positions in the last nine months of the war (1 December 1944 to 2
September 1945), Tamura took on an array of bureaucratic
responsibilities pertaining to collection, maintenance and transmission of
information concerning POWSs, and decision-making powers concerning
POW internment, transfer and employment, among other matters.*’ The
chief of POW affairs agencies has been shown in the Tokyo Tribunal’s
judgment as a relatively powerless Army Ministry official in relation to
the chief of the Military Affairs Bureau. However, the prosecuting agency
at the Tamura Trial brought out a different picture. Voluminous oral and
documentary evidence was presented to show that the chief of POW
affairs agencies was more than a “yes man” of the chief of the Military
Affairs Bureau; he rather had the power to make policy decisions and
issued orders in the name of the Army Minister.

47" The full record of the Tamura Trial (‘Tamura Trial’) is available as microfilm publication

at the National Archives and Records Administration, College Park, Maryland, USA.
“Records of the Trial of Accused War Criminal Hiroshi Tamura, Tried by a Military
Tribunal Appointed by the Supreme Commander of the Allied Powers, Tokyo, Japan,
1948-1949”, M1728, 3 rolls; and “Transcripts from the Case of the United States of
America vs. Soemu Toyoda and Hiroshi Tamura, 1946-1948”, M1661, 4 rolls. The record
of the Tamura Trial will be referred to as the Tamura Trial hereafter.
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Tamura faced a single charge of war crimes and 11 specifications.
Most of the allegations against him were that of “willful and unlawful
disregard and failure to discharge his duties [...] by ordering and
permitting” the mistreatment of POWSs.“® This phasing appears to be
modelled partly on count 55 of the Tokyo Trial (“deliberately and
recklessly disregarded their legal duty’) but probably more so on the case
against Yamashita, where the charge read that the accused “unlawfully
disregarded and failed to discharge his duty as commander to control the
operations of the members of his command, permitting them to commit
brutal atrocities”.*® The allegations of disregard of duty aside, Tamura
also faced those of the ordering of war crimes. The relevant specifications
partly read that the accused “did willfully and unlawfully order, direct,
cause, incite, advise, and permit the mistreatment, abuse, torture and
killing of Allied POWs”.*® The inclusion of this type of allegation
indicates the readiness of the prosecution to take up the burden of proof
not only of Tamura’s disregard of duties but also of his authority to issue
military orders. The latter could be a difficult task, however, since the two
POW affairs agencies on their face fell outside the military chain of
command and were not vested with command authority. Regardless, a
significant portion of the prosecution’s case against the accused focused
on substantiating command authority he allegedly assumed and exercised
over the course of his service as POW affairs chief.

The main evidence against Tamura was taken orally in the
courtroom from his former Army colleagues and subordinate officials.
One of the key prosecution witnesses was Sanada Joichird.”* He was a
colleague of Tamura between December 1944 and March 1945 during
which he served as chief of the Military Affairs Bureau of the Army
Ministry. His testimony centred on the theory and practice of the power
vested in the chief of POW affairs agencies. To begin with, Sanada
accepted as factual that the chief of the Prisoner of War Administration
Section was essentially a government functionary who served as “a direct
assistant staff officer to the [Army] Minister”. In his capacity as “the only
advisory staff of the Minister” on matters pertaining to POWSs, the chief

8 |bid., Tamura Trial, Charge Sheet.

49 Yamashita Trial, Indictment (emphasis added), see supra note 21.

Tamura Trial, Charge Sheet, see supra note 47.

Tamura Trial, “Testimony of Sanada Joichiro”, R87-218, see supra note 47.
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of the Prisoner of War Administration Section assumed broad authority
to manage POW affairs. He pointed out that the section chief took
charge of 1) carrying out the inspection of POW camps or having his
staff do so; 2) assembling and conveying to persons in charge of POW
camps “the intention of the central government” under orders of the
Army Minister; and 3) “demand[ing] information from the army
commanders” regarding POWS, by virtue of his holding concurrently the
position of chief of the Prisoner of War Information Bureau.* The chief
of the Prisoner of War Administration Section did not have the power to
issue orders, Sanada readily confirmed, but then he “frequently gathered
the prisoner of war camp commanders for a conference and would
transmit the opinions of the War [Army] Minister”. Above all, this
particular section chief was the only Army Ministry official vested with
the power to make decisions on matters of POW management. The power
vested in chiefs of other bureaus in the Army Ministry was limited to
offering “advices [sic] and suggestions” within their respective areas of
specialisation.>®

Sanada testified to the similar effect with regard to Tamura’s
authority as chief of the Prisoner of War Information Bureau. While
agreeing that the bureau chief had no authority to take disciplinary action
against an Army unit, say, for failing to provide POW information,
Sanada pointed out that the chief of the Prisoner of War Information
Bureau concurrently held the office of the chief of the Prisoner of War
Administration Section and that in the latter capacity, he could “request
the War [Army] Minister to take appropriate action”. The Army Minister
in turn would issue orders on behalf of the bureau chief so as to require
the Army unit concerned to provide necessary POW information.>* In
other words, the chief of the Prisoner of War Information Bureau could
make his demand binding on Army units by having it conveyed through
the Army Minister. Imposing disciplinary action, in this regard, may have
fallen within his power so long as it would be carried out through the
Army Minister. When cross-examining this witness, the defence
countered him by putting the following question: “The truth of the matter
is, the POW Information Bureau was charged with the collecting of

%2 Tamura Trial, “Exhibit 56: Statement of Sanada Joichiro”, pp. 4-6, R172, see supra note

47.
Tamura Trial, “Testimony of Sanada Joichiro”, R216, see supra note 47.
> Ibid., R175.
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information and had absolutely no authority to do anything else, is that
not correct?” This question met flat denial, however, as Sanada replied:
“Not as you have stated”.>®

Sugai Toshimaro was formerly adjutant of the Army Ministry
between February 1943 and February 1945. He took the witness stand
also for the prosecution to offer corroborative oral evidence. He
confirmed that the chief of the Prisoner of War Administration Section
was uniquely vested with decision-making authority on matters of POW
management. The section chief would generally make decisions “after
consulting with other bureau chiefs concerned” and issue them in the
name of either the Army Minister or the Vice Army Minister.®® But “[i]f it
was within his delegated authority, there were cases where he did not
[need to] get the approval of the Minister”.>” What was more, the section
chief could “issue instructions and orders to the camp commanders after
having received the orders from the War [Army] Minister”. Upon cross-
examination by the defence counsel, Sugai revised his testimony by
stating that “the word ‘order’ is not proper”. But he still held that it was a
matter of little importance as to whether one should call them as orders or
instructions. “In substance they are the same. Both had to be carried out”,
he testified.>®

Lieutenant Colonel Hoda Haruo served as the third-ranking official
of the two POW affairs agencies and was a former subordinate of three
successive POW affairs chiefs. His court testimony generally fell in line
with those offered by witnesses Sanada and Sugai. He recalled that the
chief of the Prisoner of War Administration Section had the responsibility
to report to the Army Minister and to receive the latter’s authorisation on
“important matters”.>® But the same did not apply when it came to “minor
matters”, because in late November 1942 the Army Minister delegated
part of his decision-making authority to the chief of the Prisoner of War
Administration Section. “Minor matters” included issues such as POW and
civilian accommodation, allowances, transfer, employment, punishment,
correspondence, relief, and the granting to foreign observers entry into

% Ibid., R204.

% Tamura Trial, “Exhibit 358: Affidavit of Sugai Toshimaro”, p. 1, R953, see supra note 47.
5 Tamura Trial, “Testimony of Sugai Toshimaro”, R960, see supra note 47.

% Ibid., R958 (emphasis added).

% Tamura Trial, “Testimony of Hoda Haruo”, R1075, see supra note 47.
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internment camps for inspection.®® The section chief thereafter “made
decisions and approval[s] on behalf of the War [Army] Minister”. Matters
thus decided “were looked upon as the decision and approval and orders
of the War [Army] Minister and carrying out of those was required”.®
When the defence suggested that the work of the Prisoner of War
Administration Section was “merely a clerical duty”, Hoda denied it and
reiterated that this office “had to make decisions” after consulting various
government and military authorities concerned. Given the actual decision-
makinﬁg2 power, “you cannot say that it was an unimportant clerical
duty”.

Hoda had additional information against the accused. Tamura was
“very strict on the prisoners of war”, which Hoda remembered as standing
in contrast with Uemura Mikio and Hamada Hiroshi, two Army generals
who served in the same posts successively prior to Tamura’s
appointment. ®® The two predecessors, in Hoda’s opinion, were more
attentive than Tamura to the welfare of POWSs. For instance, the witness
could recall an episode in which Hamada had POW labour withdrawn
from the Hidachi Production Company upon receipt of an on-site
inspection report — presumably an unfavourable one — submitted by his
subordinate official.** Hoda did not have any personal knowledge of
comparable initiatives having been taken by Tamura. “To my knowledge
he never sent a notification forbidding and prohibiting personal
punishments as did both UEMURA and HAMADA”. What the accused did
do, according to this witness, was to promote the meting out of harsh
treatment against POWSs. Specific instructions given out by Tamura
included: that POW confinement cells be made small and allow less
sunlight; that complaints and petitions from POWSs be rejected; that relief
goods be placed under strict control of camp commanders; and that Allied
airmen be placed in a special compound at the Omori POW camp to
prevent them from spreading to other prisoners the latest information
about the progress of the war.®®

8 Tamura Trial, “Exhibit 16: Notification from the Adjutant to the Chief of the Prisoner of

War Control Bureau (November 22, 1942)”, R121, see supra note 47.
Tamura Trial, “Testimony of Hoda Haruo”, R1075-76, see supra note 47.
% Ibid., R1089.
8 Tamura Trial, “Exhibit 429: Affidavit of Hoda Haruo”, p- 6, R1048, see supra note 47.
64 i
Ibid., p. 4.
& Ibid., p. 6.

61

FICHL Publication Series No. 21 (2014) — page 52



International Military Tribunals at Tokyo, 1946-1949:
Individual Responsibility for War Crimes

Lieutenant Colonel Emoto Shigeo, former area commandant of the
POW camp group in Hokkaido between May 1944 and April 1945, also
took the witness stand for the prosecution. His testimony centred on his
personal experience of being directed by the POW affairs agencies in
general and by Tamura in person to increase severity in the handling of
POWSs.% Mirroring the oral evidence offered in Hoda’s testimony, this
witness related in the courtroom a major shift in POW policy since the
time Tamura took up the position of chief of the POW affairs agencies.
Emoto could recall, for instance, that when Tamura’s immediate
predecessor, Hamada, visited the Hokkaido camps in June 1944, Hamada
expressed great satisfaction with the exemplary improvement Emoto had
brought about to the POW conditions.®” But once Tamura was in office,
Emoto received instructions that his camps should change course. The
altered policy was passed to the witness when Hoda visited him in an
official capacity. “The Allies are coming closer to Japan and we, the
Japanese people, are not going to shake hands with the enemy after the
war is over”, he is said to have told Emoto. With this understanding in
mind, “you must treat prisoners of war much more strictly”. When Emoto
countered that these instructions conflicted with the policy previously
endorsed by Hamada, he was told that “[n]Jow the situation had become

different”.%®

The new POW affairs chief, Tamura, made a visit to the Hokkaido
camps shortly after Hoda in February 1945. Emoto attested to receiving
various orders and instructions personally from Tamura on this occasion.
Their gist was that a far more stringent management system must be
imposed. Specifics of Tamura’s orders included: that the Red Cross
supplies be placed under far stricter control; that the guardhouse cells be
modified to make them smaller and afford less sunlight; and that all the
posted placards indicating the rules and regulations concerning the proper
treatment of POWSs, in English, Dutch and Japanese, be removed from
POW compounds.® The placards in question had been prepared and
nailed on the walls of POW barracks because of Emoto’s decisions in the
preceding months, the purpose being to “enable all the prisoners of war,

8 Tamura Trial, “Testimony of Emoto Shigeo”, R443-515, see supra note 47.

Tamura Trial, “Exhibit 134: Interrogation of Emoto Shigeo”, p. 4, R444, see supra note 47.
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as well as my subordinates in the various prisoner of war camps, to know
how prisoners of war should be treated”. Tamura disapproved of the
display of these placards, however, and told the witness that they “should
be taken down and should not be put up thereafter”.”> When Emoto asked
if there had been any policy change, Tamura is said to have replied that he
would “require us [the Hokkaidd camp authorities] to treat prisoners of
war very much more strictly because Maj. Gen. HAMADA’s principles

were very much too lenient”.”!

During the extensive cross-examination that ensued, the defence
interrogated the witness as to what steps he took to implement the orders
that he allegedly received from Tamura. It soon became clear that while
the witness did make certain changes as ordered, he did not follow
through with all of what Tamura had directed him to do. This revelation
led the defence to suggest that notwithstanding the frequent use of the
word “order”, the witness actually never received any orders because
Tamura, after all, was not vested with any command authority.
Alternatively, would the witness be prepared to accept that the witness
disobeyed them because he took light of the fundamental duty of a
soldier, viz. to follow superior orders? Emoto’s testimony somewhat
faltered when confronted with what amounted to personal attacks, but he
ultimately summed up his position as follows:

So I say not all orders but some orders I couldn’t obey. Not

because of General TAMURA’s order. Some of the orders

issued by Northern Army Headquarters [the superior army

unit of the Hokkaido POW campsl I could not obey to the

letter because the orders are wrong."
By this reply, Emoto made the case of no fundamental difference between
orders coming from Tamura and those from other military superiors. He
followed some and disobeyed others on the basis of their merit and not on
account of who issued the orders.

How did the defence respond to the prosecution’s evidence that
pointed to the decision-making authority of the POW affairs chief and,
moreover, Tamura’s personal initiatives in authorising POW mistreatment?
The answer to this question is disappointingly straightforward: the defence

" bid., p. 10.
™ Ibid., p. 12.
2 Tamura Trial, “Testimony of Emoto Shigeo”, R498, see supra note 47.
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chose to do little. Shortly after the prosecution’s case rested and the defence
motion for the finding of not guilty was rejected, the defence announced
that it would call to the stand the accused Tamura alone. No other witnesses
or court exhibits would be presented. This course of action was being taken
as “the most expeditious way of proceeding” and, moreover, it “gives the
accused the opportunity to testify to the court on the matters on which the
court wants clarification and gives the court the opportunity to go into any
phase of the case which they may decide to ask the accused about”.” The
defence then called the accused to the stand and asked him some
preliminary questions for the limited purpose of establishing the witness’s
identity. Without further direct examination, neither the prosecution nor
the tribunal could bring much out of examining him. The Tamura Trial
came to an end in a short while on 23 February 1949. The verdict was that
of guilty, although all allegations relative to the ordering of war crimes
were dismissed. Tamura was found guilty of disregard of duty only. No
written judgment accompanied the verdict to explain the rationale.
Tamura was sentenced to eight years’ hard labour.”

Why did the defence decide to bring the trial to an abrupt end in
this manner? While it cannot be independently verified, the Tamura Trial
appears to have ended the way it did because of a plea deal of sorts that
was reached between the tribunal and the defence. According to a post-
trial interview of a Japanese defence lawyer, the law member of the
tribunal approached the defence team in late January or early February of
1949, inquiring into the possibility of bringing the trial to an early
conclusion.”™ The reason for the request was purely personal: the law
member wanted the trial to end soon enough for him to secure an
attractive job offer being made by the occupation authorities. The defence
agreed to co-operate although on one condition: the penalty to the accused
must be as lenient as the one Shigemitsu Mamoru had received at the
Tokyo Trial. A former Foreign Minister during part of the Pacific War,
Shigemitsu was convicted of war crimes and crimes against peace but
received an unusually light sentence of seven years in prison. The tribunal

™ Tamura Trial, R1269, see supra note 47.

™ bid., R1382-83.

™ “Tonai t5 kyojii no sensé saiban jukeisha to ni taisuru mensetsu chdse hdkokusho, No. 48

(Showa 37.3.12-8.17), Showa 37-nendo” [Report on Interviews and Investigations of
Convicted War Criminals etc. with Residence in Tokyo, No. 48 (March 12—August 17,
1962)], Homu-Hei-11-4B-23-6575, National Archives of Japan.
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of the Tamura Trial appears to have accepted this condition. The plea
deal, if there was one indeed, can explain as to why the tribunal dismissed
all the evidence pointing to Tamura’s assumption and exercising of de
facto command authority, found him guilty of disregard of duty only, and
handed down the light penalty of eight years’ hard labour.

The defence decision to decline the opportunity to rebut the
prosecution’s case in full was an unfortunate one, as it left a certain sense
of incompleteness to the Tamura Trial. The tribunal did reach its
conclusion on the issues of accused’s guilt or innocence, but on
ambiguous grounds of individual responsibility. Whatever may have been
the tribunal’s legal opinion, this case ended without making any marked
contribution to advancing our understanding of criminal liability of high-
ranking government officials for war crimes.

22.4. The Toyoda Trial

Admiral Toyoda Soemu had served as a highest-ranking officer of the
Imperial Japanese Navy in the last phase of the war. He took charge of all
Japanese naval operations in the Pacific theatre from before the Battle of
Saipan to the Battle of Okinawa as commander-in-chief of the Combined
Fleet (3 May 1944-29 May 1945). He concurrently assumed other
command posts, albeit briefly, in May 1945, after which he left them to
accept new appointment as chief of the Navy General Staff of the
Imperial General Headquarters at Tokyo. He continued to direct the
Japanese naval operations as Navy chief until the end of hostilities (30
May-2 September 1945). These top positions aside, Toyoda had held for
a year the command of the Yokosuka Naval District (May 1943—May
1944), one of four naval districts that provided coastal defence to the
Japanese home islands.””

™ Toyoda was appointed to positions of commander-in-chief of the Combined Naval Forces

on 25 April 1945, and also commander-in-chief of the Naval Escort Command on 1 May
1945.

The full record of the Toyoda Trial (‘Toyoda Trial’) is available as a microfilm publication
at the National Archives and Records Administration, College Park, Maryland, USA.
“Records of the Trial of Accused War Criminal Soemu Toyoda, Tried by a Military
Tribunal Appointed by the Supreme Commander of the Allied Powers, Tokyo, Japan,
1948-1949”, M1729, 7 rolls; and “Transcripts from the Case of the United States of
America vs. Soemu Toyoda and Hiroshi Tamura, 1946-1948”, M1661, 4 rolls.

7
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Toyoda was charged with responsibility for an array of atrocities
committed by Navy servicemen over the course of his assumption of
these multiple top positions in the Navy. The charge sheet read in the
main that he “willfully and unlawfully disregard[ed] and fail[ed] to
discharge his duty [...] by ordering, directing, inciting, causing,
permitting, ratifying and failing to prevent Japanese Naval personnel of
units and organizations under his command, control and supervision”,
who, in turn, committed atrocities against POWs and civilians in Navy-
controlled areas.” The prosecution’s method of proof was a familiar one:
to document broad geographical distribution and recurrence of naval
atrocities throughout the theatres of war, so that the tribunal could make
an inference about the accused’s disregard of duty. Evidence of criminal
orders or knowledge of naval atrocities, meanwhile, was conspicuously
absent.

The prosecution justified the lack of affirmative evidence of
Toyoda’s issuance of criminal orders or his knowledge of naval atrocities
by arguing that the legal doctrine of command responsibility — which it
declared to be the theoretical basis of the case against Toyoda — made no
requirement of either proof. “The accused has been charged with neglect
of duty”, Jesse Deitch, serving as lead prosecutor, explained to the
tribunal, and made the following statement to clarify the prosecution’s
position:

This is significant for it means that the prosecution need not

prove that the accused ordered the commission of any of the

incidents which resulted from his neglect of duty, and it

means that the prosecution need not specifically prove that

the accused knew of the impending commission of any

incident before it occurred.”
Despite the above understanding about the standard method of proof, the
defence “has sought to confuse the tribunal into believing that it is
necessary to prove, either directly or circumstantially, that the accused
had actual or constructive knowledge of the commission of an incident”.
Deitch asserted that all the prosecution needed to show, in fact, was
merely the accused “neglected the duty to control his subordinates and the

duty to protect prisoners of war”.®® With regard to specifics of the

™ Toyoda Trial, Charge Sheet, see supra note 77.
7 Toyoda Trial, Prosecution’s Summation, R4437, see supra note 77.
8 |bid., R4437 (emphasis added).
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accused’s duty, the prosecution further held that it was entirely
unnecessary to inquire into the matter either. “That the accused had the
duty as Commander in Chief and as Chief of the Naval General Staff
[Navy General Staff] to control his subordinates [...] is so elementary that

it warrants no discussion”.%!

While crudely put, the foregoing statements can be understood as
reflecting an influential strand of legal thinking about command
responsibility in the post-war war crimes trials since the time of the
Yamashita Trial.® In a nutshell, a military commander could be held
liable for war crimes committed by subordinate troops on account of his
formal position as a commander. To convict an accused, all the
prosecution needed to do would be to show the position held by the
accused and to document war crimes committed by the members of
subordinate armed forces. Alternatively, the prosecution might have
considered applying a different theory of liability, namely, by drawing
upon the Tokyo Tribunal’s judgment. Required proof in the latter case
would be 1) that a military commander had the legal duty to care for
prisoners of war and civilian internees under his control, and 2) that he
knew or should have known the occurrence of mistreatment. The actual
case made against Toyoda does not show, however, that the prosecution
put to use the theory of liability arising from the legal opinion of the
Tokyo Tribunal &

The prosecution’s foregoing argument on required proof came
under scathing criticism of the defence, since it appeared as amounting to
refusal to prove anything at all. The lead defence lawyer, Ben B.
Blakeney, summarised the prosecution’s case as follows:

The prosecution, in their view, need prove nothing. No proof
of orders is required, no knowledge of the atrocities [...] Not
that he neglected his duty by issuing orders contrary to duty,
not that he neglected his duty by approving the commission

8 Ibid., R4444 (emphasis added).

8 | rely on David Cohen, 1999, see supra note 22, and the dissenting opinion of Justice
Murphy at the US Supreme Court (In re Yamashita, 327 U.S. 1 [1946]) for my
understanding of the Yamashita precedent.

During its summation, the prosecution did quote pro forma the theories of liability that had
been set out in the Tokyo Tribunal’s judgment. However, there is no clear indication that
the legal opinion of the Tribunal defined the prosecution’s case. Toyoda Trial, R4445-47,
see supra note 77.
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of acts which duty forbids, not that he neglected it by having
knowledge of and, knowing, doing nothing to prevent or
punish the commission of atrocities.**

If so, “What remains?” Blakeney asked. The answer would be this: “Just
that he neglected his duty by being Commander-in-Chief of the Yokosuka
Naval District, Commander-in-Chief of the Combined Fleet, Chief of the
Navy General Staff, or occupant of other high office”.®> What sort of duty
did Toyoda have, then, which he allegedly neglected? The prosecution
never gave a satisfactory explanation on this point either. It simply stated
that the accused’s duty to control subordinate Navy units was “so
elementary” as to require no proof. Consequently, the tribunal was left “to
guess what power of command Admiral Toyoda possessed”.®

The defence went on to argue that the precedents on command
responsibility to date were ‘“mutually inconsistent and mutually
contradictory”. If one were to point out a common thread, however, the
defence had the following to be said: to convict a person under the
doctrine of command responsibility, the prosecution must at minimum
take the burden of 1) proof of “orders for or at the least of the possession
of knowledge of the atrocities”, and 2) proof of “the power of
command”.®’

The defence illustrated its position by way of the trials of
Yamashita Tomoyuki and of Honma Masaharu, both held before the US
Military Commission in Manila in previous years. The pertinent section in
the defence summation read as follows:

General Yamashita was convicted of responsibility for the
acts of the troops under his command as general officer
commanding in the Philippines, [...] acts of which the
Tribunal trying him found that he must have had knowledge.
Lieutenant-General Homma [Honma] was convicted of
responsibility for the acts of the troops under his command
when he occupied the same position, [...] acts of which the
report of his trial shows that he had personal knowledge and
for which he had given orders.®

84 Toyoda Trial, Defence Summation, R4639, see supra note 77.

& Ibid. (emphasis added).

% Ibid., R4646.

8 Ibid., R4640.

8 |bid., R4641 (emphasis added).
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In other words, the accused in both cases were convicted on the findings
1) that they knew or must have known of atrocities committed by Army
servicemen, and 2) that the perpetrators of atrocities fell under the
accused’s command. Blakeney was quick to add that with both trials,
“there was sufficient doubt” about knowledge of the accused, SO much so
that two of the justices at the US Supreme Court produced dissenting
opinions when considering habeas corpus petitions.®® But setting aside
this particular controversy and limiting the discussion at a moment to
purely theoretical issues, the guilty verdicts in both instances required 1)
proof of knowledge, and 2) proof of command authority. In the defence’s
opinion, these were the standards by which the case against Toyoda must
be judged.

With the foregoing theoretical considerations in mind, the defence
presented during the court proceedings voluminous oral and documentary
evidence in rebuttal of the prosecution’s case. The defence evidence
showed 1) that the accused did not know of the occurrence of documented
instances of naval atrocities; 2) that he lacked the means to acquire such
knowledge; 3) that the prosecution’s evidence in support of the alleged
broad geographical distribution and recurrence of naval atrocities was too
spotty to warrant the imputing of knowledge to the accused; and 4) that
regardless of the prosecution’s assertion, this accused was vested with
little or no command authority in relation to those Navy servicemen
directly responsible for committing atrocities. On the last point, the
defence evidence brought to light a unique organisational structure of the
Imperial Japanese Navy that limited command authority of Toyoda as
operational commander on matters of navy administration.®

The defence case was well documented and thoroughly researched,
so much so that it had a tremendous impact on the tribunal’s thinking. The
defence case actually constituted the exact legal and factual grounds on
which the tribunal reached its final decision. On 7 September 1949 the
tribunal read out in the open court its judgment, pronounced to Toyoda
the verdict of not guilty of the charge and of all specifications, and set him
free upon the court’s adjournment.®* The last of the three international

8 |bid. (emphasis added).

% For the entirety of the Defence Summation on legal and factual findings, see Toyoda Trial,
R4614-4943, supra note 77.

1 Toyoda Trial, R5021, see supra note 77.
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criminal trials at Tokyo thus came to an end with dramatic victory for the
accused. The long-standing effort by the Allied prosecutors to hold a
top Japanese Navy man accountable for war crimes, meanwhile, failed
once again. No additional Navy high command cases followed
thereafter.

The tribunal for the Toyoda Trial itself appeared quite surprised by
its own conclusion. “In its initial stages”, the judgment read, “this case
appeared to be but a simple one involving only direct command
responsibility”. But the facts revealed by the defence about the unique
structure and workings of the Imperial Japanese Navy command taught
the tribunal that neither could the accused person’s command authority
nor his duty to control the subordinate Navy units be taken for granted.
The pertinent part in the judgment reads as follows:

When the enquiry reached into the highest strats [sic] of the

Japanese Navy, it became all-too-clear that here was

something that had little parallel to the systems of command

familiar to Occidentals and that the applications of such

principles of command to the case was impracticable. A

study had then to be made of what are, to Western

mentalities, amazingly complex and, at times, almost

unbelievable principles of technical administration, authority

and direction of a war effort. This Japanese propensity for

divided authority and control, for piecemeal responsibility

and decision has added tremendously to the task of this

Tribunal in ascertaining the hidden truth.%
By the “Japanese propensity for divided authority and control, for
piecemeal responsibility and decision”, the tribunal was referring to the
defence evidence documenting the byzantine structure of the Imperial
Japanese Navy’s command. It was shown, for instance, that the
commander-in-chief of the Combined Fleet did assume ‘“command
authority” in relation to subordinate fleet organisations but only insofar as
tactical aspects of naval operations were concerned. As for matters of
naval administration including military discipline, the chief of the
Combined Fleet had no authority. The chiefs of constituent fleets that fell
under the umbrella of the Combined Fleet bypassed the chief of the
Combined Fleet and made reports on administrative issues directly to the
Navy Minister. The Navy Minister, in turn, exercised command authority

92 Toyoda Trial, Judgment, R5002, see supra note 77.
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in relation to individual fleet chiefs, that is, insofar as matters of Navy
administration were concerned, including military discipline. The chief of
the Combined Fleet, too, was subject to command of the Navy Minister in
the area of Navy administration.”® Some variations of the principle of
divided command applied to other posts that Toyoda held during the war.
As regards the chief of the Navy General Staff, the defence evidence
showed that the Navy chief was strictly the Emperor’s advisory organ and
that he was vested with no command authority whatsoever. The Navy
chief did take charge of planning naval operations and issuing naval
orders and directives, but only in the name of the Emperor in whom the
ultimate power to command rested.** All in all, the defence case showed
that Toyoda assumed limited kinds of command authority and that he
could not be held individually or criminally liable for the documented
instances of atrocity.*®

The tribunal of the Toyoda Trial also followed closely the defence
argument when writing out its decision on criteria of responsibility. The
tribunal began by briefly referring to the Yamashita Trial and the Honma
Trial. It was “not within the province of this Tribunal” to comment on the
decisions of the US Supreme Court, so the judgment read, but “[t]heir
lives were not forfeited because their forces had been vanquished on the
field of battle but because they did not attempt to prevent, even to the
extent of issuing orders, the actions of their subordinates, of which
actions the commanders must have had knowledge”.%® The tribunal thus
recapitulated the defence argument, concurring that Yamashita and
Honma were convicted essentially on 1) proof of knowledge (or “must
have had known”) and 2) proof of command authority. The tribunal then
segued to setting out its own criteria of responsibility.

Having “carefully studied” the findings made at Yamashita, Honma
and other contemporaneous war crimes trials, the tribunal ruled that the
required elements to convict a military commander for war crimes would
boil down to the following two sets, which are quoted in full. First:

% Toyoda Trial, Defence Summation, R4648-52, see supra note 77.

% Ibid., R4653-56.

% Toyoda Trial, For the Tribunal’s summary of factual findings, see Judgment, R5010-19,
supra note 77.

% 1bid., R5005 (emphasis added).

FICHL Publication Series No. 21 (2014) — page 62



International Military Tribunals at Tokyo, 1946-1949:
Individual Responsibility for War Crimes

1. That offenses, commonly recognized as atrocities, were
committed by troops of his command;

2. The ordering of such atrocities.”’

In the case that proof of orders could not be produced, a military
commander may be still held liable for occurrence of war crimes under
the second set of criteria of responsibility:

1. As before, that atrocities were actually committed;

2. Notice of the commission thereof. This notice may be
either:

a. Actual, as in the case of an accused who sees their
commission or who is informed thereof shortly
thereafter;

b. Constructive. That is, the commission of such a
great number of offenses within his command that a
reasonable man could come to no other conclusion
than that the accused must have known of the
offenses or of the existence of an understood and
acknowledged routine for their commission.

3. Power of command. That is, the accused must be
proved to have had actual authority over the offenders
to issue orders to them not to commit illegal acts, and to
punish offenders.

4. Failure to take such appropriate measures as are within
his power to control the troops under his command and
to prevent acts which are violation[s] of the laws of
war.

5. Failure to punish offenders.®®

There are two notable aspects in the tribunal’s foregoing criteria of
responsibility. First, the tribunal rejected the prosecution’s contention that
no proof of knowledge, either actual or constructive, was required to
convict an accused under the doctrine of command responsibility. The
tribunal instead required proof of knowledge, namely 1) proof that the
accused was informed of atrocity or 2) proof that given a great number of
offences within his command, “a reasonable man could come to no other
conclusion than that the accused must have known of the offenses or of

" Ibid.
% |bid., R5005-6 (emphasis added).
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the existence of an understood and acknowledged routine for their
commission”. Second, the tribunal similarly rejected the prosecution’s
contention that the power to command was inherent in any military
commander and therefore needed no proof. The tribunal held that, to
convict an accused under command responsibility, he must be shown to
have had the “power to command” and more specifically, “actual
authority over the offenders to issue orders to them not to commit illegal
acts, and to punish offenders”.

The tribunal, in this manner, built on the defence’s argument and
carefully delineated its positions on command responsibility. In so doing,
the tribunal was quite self-conscious about the historical significance of
its decision. The Toyoda Trial was “a Trial of Review”, the judgment
read, where the tribunal analysed the charges, decisions, and evidence of
as many as 32 preceding trials. The tribunal expressed satisfaction that its
final decision by and large was “not inconsistent with the findings in
those cases in so far as they are co-related”.*® This statement points to the
tribunal’s confidence that its judgment articulated the distillation of legal
thinking that grew out of contemporaneous war crimes trials. The validity
of this view is open to scholarly scrutiny, but the tribunal for the Toyoda
Trial may be credited for articulating clearly its interpretive position
concerning the evolving case law literature on command responsibility in
the post-Second World War Allied war crimes programme.

22.5. Concluding Remarks

This chapter has explored from a comparative perspective the three
international criminal trials that were held in Tokyo in the wake of the
Pacific War. The main goal has been to bring to light the two
underexplored proceedings and assess how they relate to the Tokyo Trial
from the standpoints of both law and fact. In lieu of a conclusion, the
findings of this chapter may be summarised into the following three
points.

First, it has been shown that while evidentiary materials often
overlapped, the three trials brought out contrasting understandings about
the distribution of power, authority, and duty in the Japanese government
and military organisations. The Tamura Trial, for instance, put to question

% Ibid., R5004.
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the validity of the Judgment of the Tokyo Tribunal about the supposed
limited power of the POW affairs chief in relation to the chief of the
Military Affairs Bureau in the Army Ministry. The Toyoda Trial, for its
part, raised new questions about the culpability of those serving the Navy
high command and, more specifically, the adequacy of acquittals at the
Tokyo Trial of Oka and Shimada, two top Navy Ministry officials.
Second, the three trials generated dissimilar theories of liability about the
members of government and military even though they apparently built
on shared precedents. The contrast is particularly great between the
Tokyo Trial and the Toyoda Trial. The former adopted from the
Yamashita Trial the problematic ruling of “secretly ordered or willfully
permitted”, while the latter referred to the same trial only to come up with
its own distinct theory of command responsibility, which effectively
repudiated the validity of the Yamashita decision. Third and finally, the
three trials together may still be considered as landmark cases precisely
because of the diversity of the tribunals’ decisions. They represent broad-
ranging legal thinking that materialised in the minds of the judges at the
three historic international trials in this theatre in the wake of the Second
World War. Exploring the jurisprudential legacy of these cases — however
contradictory they may have been — is key to deepening our
understanding of the historical origins of international criminal law and
their relevance to international criminal trials of the twenty-first century.
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Does International Criminal Justice Require a
Sovereign? Historicising Radhabinod Pal’s
Tokyo Judgment in Light of his
‘Indian’ Legal Philosophy

Milinda Banerjee”

23.1. Introduction

The objective of this chapter is to explore the perspectives of the Indian
(Bengali) judge Radhabinod Pal (1886-1967) on legal philosophy and
history and the impact these ideas had on his landmark dissenting
Judgment at the International Military Tribunal for the Far East (‘IMTFE’
or ‘Tokyo Trial’) (1946-1948)" as well as, more generally, on his later
evaluation of this famous war crimes trial and of international criminal
law. Earlier historians have noted the markedly anticolonial nature of
Pal’s Judgment in Tokyo (and some have alleged that the Judgment was
too naively pro-Japanese). Indeed, Pal’s Judgment is widely noted as a
pioneering anticolonial contribution to debates on international criminal
law and justice.” However, in this context scholars have rarely interrogated

*

Milinda Banerjee is Assistant Professor in the Department of History, Presidency
University, Kolkata. He is also Research Fellow in Junior Research Group “Transcultural
Justice: Legal Flows and the Emergence of International Justice within the East Asian War
Crimes Trials, 19461954, Cluster of Excellence “Asia and Europe in a Global Context”,
Karl Jaspers Centre for Advanced Transcultural Studies, Heidelberg University, Germany;
the working title of project is “An Intellectual History of the Tokyo Trial: Judge
Radhabinod Pal and Debates on International Justice”.

International Military Tribunal for the Far East, United States of America et al. v. Araki
Sadao et al., Judgment of The Hon’ble Mr. Justice Pal, Member from India (‘“Pal
Judgment”) (https://www.legal-tools.org/en/go-to-database/Itfolder/0_29521/).

For scholarship on Radhabinod Pal and the Tokyo Trial, see, for instance, Richard Minear,
Victors’ Justice: The Tokyo War Crimes Trial, Princeton University Press, Princeton, NJ,
1971; Philip R. Piccigallo, The Japanese on Trial: Allied War Crimes Operations in the
East, 1945-1951, University of Texas Press, Austin, 1979; Elizabeth S. Kopelman,
“Ideology and International Law: The Dissent of the Indian Justice at the Tokyo War
Crimes Trial”, in New York University Journal of International Law and Politics, 1990/91,
vol. 23, pp. 373—444; Ashis Nandy, “The Other Within: The Strange Case of Radhabinod
Pal’s Judgment on Culpability”, in New Literary History, 1992, vol. 23, no. 1, pp. 45-67;
Ushimura Kei, Beyond the “Judgment of Civilization”: The Intellectual Legacy of the
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Pal’s voluminous writings on classical Indian legal philosophy and history
(with their extensive inter-textual references to Sanskrit sources)® or
historically contextualised his perspectives in light of contemporaneous
Indian (including significant Bengali-language) debates on sovereignty
and associated political theology. | argue that a focus limited to his
Tokyo Judgment, to the almost total exclusion of his other juridical
writings (both before and after the trial) as well as the broader Indian
discursive context, has obscured Pal’s remarkably nuanced vision of
global justice.

In contrast, by offering a more polyglot reading of Pal, | wish to
present some broader arguments about the relationship between
anticolonial politics and the emergence of international criminal law,
while also presenting arguments demonstrating the contributions that
extra-European theoretical perspectives on legal philosophy can make to

Japanese War Crimes Trials, 1946-1949, The International House of Japan, Tokyo, 2003;
Ushimura Kei, “Pal’s ‘Dissentient Judgment’ Reconsidered: Some Notes on Postwar
Japan’s Responses to the Opinion”, in Japan Review, 2007, vol. 9, pp. 215-24; Madoka
Futamura, War Crimes Tribunals and Transitional Justice: The Tokyo Trial and the
Nuremberg Legacy, Routledge, New York, 2008; Neil Boister and Robert Cryer, The
Tokyo International Military Tribunal: A Reappraisal, Oxford University Press, Oxford,
2008; Yuma Totani, The Tokyo War Crimes Trial: The Pursuit of Justice in the Wake of
World War 11, Harvard University Press, Cambridge, MA 2009, especially pp. 218-45;
Nakajima Takeshi, “Justice Pal (India)”, in Yuki Tanaka, Tim McCormack and Gerry
Simpson (eds.), Beyond Victor’s Justice?: The Tokyo War Crimes Trial Revisited,
Martinus Nijhoff, Leiden, 2011, pp. 127-46; Ashis Nandy, “Justice Radhabinod Pal and
India—Japan Relationship: The Voices of Asian Intellectuals”, India-Japan Dialogue, the
Japan Foundation Lecture, 2012-13; Kirsten Sellars, ‘Crimes against Peace’ and
International Law, Cambridge University Press, Cambridge, 2013. | have not been able to
consult Japanese-language scholarship on Pal; the review of the scholarly literature
throughout this chapter therefore excludes this corpus. There is a significant recent
Japanese-language biography on Pal: Nariaki Nakazato, Paru Hanji: Indo nashonarizumu
to Tokyo Saiban, Iwanami Shoten, Tokyo, 2011; an English translation is due to appear in
2015. | am indebted to Francesco Rosada of Heidelberg University for stimulating
discussions on European-Christian understandings of natural law.

In fact, strictly speaking, the term “Sanskrit” cannot be used for many of the ancient Vedic
textual passages that Pal cites; this language is often described today as “Vedic Sanskrit”.
In this chapter Sanskrit is used as shorthand for the language used in the Vedic corpus as
well as in later post-Vedic Sanskrit literature. Nandy is the only one who acknowledges
the “Indian” legal-philosophical background of Pal, but he analyses Pal in an essentialist
and sketchy manner as being the product of a “Hindu” mythic worldview, instead of
academically interrogating Pal’s writings. Nandy dismisses the latter as “mainly narrations
of who said what and when, with a rather pallid attempt to cast the narrative in a social
evolutionist frame”; Nandy, 1992, p. 60, see supra note 2.
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debates on international criminal justice. Taking a cue from Pal’s
writings, | suggest that concepts of international criminal justice can be
refined if dissociated from conceptions of “sovereignty”, not only from
the sort of sovereignty exercised by states but also from the authority of
non-state political communities, of inter-state coalitions or even of fixed
legal norms. Since debates on international criminal justice often tend to
become polarised between those who uphold the sovereignty claims of
states (often non-Western states) and those who champion international
“humanitarian” interventions (often under the aegis of Western powers),
Pal’s critique of both Western and non-Western forms of power structure
and sovereignty can help us to transcend this polarisation.

Pal’s Tokyo Judgment may be accused of being flawed in many
ways. But in his different writings, Pal offered incisive arguments about
the relation between caste hierarchy and governance in India, and the
analogous manner in which racial and religious-monotheistic oppression
have influenced the structuring of Western global governance. | argue that
Pal’s view on governance thus emanated from a very critical perspective
about the dependence of sovereignty on social stratification and
hierarchical command. Any conceptualisation of international criminal
justice can benefit from such a perspective in attempting to combat
Western as well as non-Western forms of exploitation and sovereign
violence. Indeed the very dichotomy of “West” and “non-West” gets
destabilised when one sees the transnationally connected as well as
locally instantiated effects of hierarchical regimes of oppression. Pal’s
position on global justice emanated from a concern with attacking these
connected narratives of power, which he categorised under the
overarching term of “sovereignty”.

In Pal’s view, as the chapter will show, what was needed was not
only international criminal justice, but rather a concept of global justice
which could transcend the divisions of race and nationality. Impartial
justice meted out by an international court of criminal justice was (as he
notes in his Tokyo Judgment) a possible option, provided both victor and
vanquished nations after a war submitted to this court. Behind Pal’s
passionate quest for an impartial global justice lay, | argue, a
philosophical genealogy rooted in his excavation of ancient Indian
concepts and especially that of an overarching cosmic-moral order
described in Vedic texts as rta. The fundamental tenet of Pal’s worldview
was this principle of rta and its relation to historically flexible laws (Pal
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used another Vedic concept, vrata, to describe these shifting laws, as
argued in the next section).

In contradistinction to some dominant strands in scholarship on
Pal’s Tokyo Judgment, I suggest that Pal was not a simple positivist who
upheld the sovereignty claims of non-European states against the claims
of natural law championed in the context of the Tokyo Trial by the US
Chief Prosecutor, Joseph B. Keenan (1888-1954), or the Australian
President of the IMTFE, William Webb (1887-1972).* Pal was not a total
opponent of natural law arguments, nor did he altogether discount the
possibility of a world in which some form of global justice would
supersede the laws of sovereign states. In contrast to earlier scholars who
have suggested that Pal was primarily a defender of extra-European
sovereignty against colonialism, | suggest that his dissenting Judgment
was in the first place an attack on (imperial) sovereignty claims, and only
secondarily, a defence of (non-European) sovereignty. It is important to
appreciate Pal’s ambiguity about sovereignty because it can help us
understand better why many Indians who were otherwise very critical of
Western-origin concepts of state sovereignty, nevertheless fell back upon
the idea of the sovereign postcolonial state as the only possible defence
against empire. Anticolonial Indians were often half-hearted champions

For a typical appraisal of Pal as a positivist see, for example, Kopelman, 1990/91, supra
note 2. Though Kopelman does admit that Pal had broader moral (anticolonial)
considerations, she still thinks there was a basic positivistic basis to his legal formulations.
Most famously perhaps, Judith N. Shklar has noted that during the Tokyo Trial, Keenan,
Webb and (more ambivalently) the French judge Henri Bernard referred to natural law,
while Pal attacked the natural law argument. See Judith N. Shklar, Legalism: An Essay on
Law, Morals and Politics, Harvard University Press, Cambridge, MA, 1964, pp. 181-90.
For more nuanced arguments, see Robert Cryer, “The Doctrinal Foundations of
International Criminalization”, in M. Cherif Bassiouni (ed.), International Criminal Law,
vol. 1: Sources, Subjects and Contents; Martinus Nijhoff, Leiden, 2008, p. 112; Robert
Cryer, “The Philosophy of International Criminal Law”, in Alexander Orakhelashvili (ed.),
Research Handbook on the Theory and History of International Law, Edward Elgar,
Cheltenham, 2011, pp. 242-43, as well as Boister and Cryer, 2008, pp. 285-91 see supra
note 2. Cryer admits the presence of a moralistic tone in Pal’s Judgment which comes
close at times to a naturalistic position; similar arguments can be found in Boister and
Cryer, 2008, see supra note 2. Sellars, 2013, see supra note 2 also emphasises the radical
(anti-colonial) ethical content of Pal’s arguments. But neither Cryer nor Sellars
interrogates Pal’s Hindu law writings. In contrast, by examining these writings, |
demonstrate Pal’s naturalist self-positioning clearly and show how and where he differed
from Keenan and Webb. The naturalist stance of these latter two have received scholarly
attention in the different books and essays cited in this chapter, and especially in the works
of Shklar, Kopelman, Boister and Cryer, and Sellars (see this footnote and supra note 2).
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of national sovereignty; many of them saw national sovereignty as merely
a necessary evil to be embraced in the fight against colonialism because
the sovereign state was the only allowed political form in the Western-
dominated international system. To suggest that anticolonial activism was
only about mimetically replicating the European-origin nation-state model
would thus constitute an error in historical understanding even though
such a view has often prevailed in scholarship.

Taking a cue from existing scholarship, and through detailed
intellectual-historical analyses that go further than earlier research, 1 will
show that one significant Allied position in the Tokyo Trial was to argue
that natural law had to be enforced through the sovereignty of the Allied
Powers. From this perspective, the enforcement of natural law did not
imply a simple abrogation of state sovereignty (through the establishment
of superiority of natural law over positive law) but rather the enforcement
of one sort of sovereignty (that of the Allied Powers as the mouthpiece of
international opinion) against another (that of Japan). Indeed, Keenan
wished to gradually convert natural law into positive law in order to
provide a basis for international criminal law. Sovereignty was not to be
entirely annulled in the process of this conversion, but was to be
(partially) displaced to the remit of a supra-state, working on an
international political-legal level. In reaction to such a worldview, Pal’s
championing of the Japanese during the trial was less a simple
exculpation of Japanese war crimes and more a strategic championing of
the sovereignty of non-European states against the more powerful
sovereignty of the victorious Allied Powers legitimating itself in the name
of moral order. This chapter therefore also questions whether international
criminal law, even when underpinned by natural law arguments, really
refutes positive law-oriented sovereignty claims, and whether there is any
necessarily clear-cut structural dichotomy between natural law and
positive law positions. While existing scholarship on the Tokyo Trial has
paid some attention to the legal philosophical debates there, | take
conceptual lessons from Pal’s Hindu law writings to offer a broader
theoretical argument that problematises conventional European-origin
binary distinctions between natural and positive law.

°  For a celebrated account which suggests that non-Europeans by and large wished to

replicate Western-origin models of national sovereignty, see Benedict Anderson, Imagined
Communities: Reflections on the Origin and Spread of Nationalism, Verso, London, 2006
[1983].

FICHL Publication Series No. 21 (2014) — page 71



Historical Origins of International Criminal Law: Volume 2

As my conclusion, | want to offer some preliminary thoughts about
the manner in which the search for international criminal justice should
attempt to divorce itself from the naked exercise of sovereign violence
and other forms of exploitative power. A study of the Tokyo Trial can
sensitise us to the pitfalls of identifying international criminal justice too
easily with any particular form of so-called sovereign authority, even if
exercised by a league of powers. Justice would thus lie not in the
translation and implementation of some fixed norms or laws (natural or
positive, and this dichotomy, as | shall show, is to some extent, an
artificial one), and even less in the sovereign command of some state or
coalition of states. It would have to be envisaged in a more complex
manner, through a grappling with myriad everyday power relations, acts
of injustice and exclusion, as well as acts of welfare. It has to be
conceptualised from below through just acts or judgments that have to be
continually negotiated and renegotiated to take into account changing
social-historical realities even if a reference to a cosmic juridical order
remains on the horizon.

23.2. Is Justice Possible Without Sovereignty? Pal’s
Conceptualisation of “Hindu Law”

In order to understand Pal’s severe denunciation of Allied sovereignty
claims at the Tokyo Trial, it is important to underline the manner in which
he attempted to conceptualise an alternative model of justice and law that
could exist without the violent sanctions of a sovereign state or any
sovereign political community. In writings published both before and
after the trial, Pal excavated and interpreted “Hindu law” as a model of
moral order, justice and legality that could act independently of state
sovereignty, even if it did not always function as such in practice. These
works also help us trace the remarkable journey of Pal from a poor family
background in rural Bengal, where he had acquired Sanskrit education in
a traditional school (tol) from a Muslim teacher, to the metropolitan world
of Calcutta where he gave lectures at the University of Calcutta (colonial
India’s premier institution of postgraduate education) on the philosophy
and history of Hindu law, before ultimately rising to the post of a Judge in
the Calcutta High Court in 1941 and the Vice Chancellor of the University
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of Calcutta in 1944.° Pal’s position of “subalternity” as well as his
Sanskritic training enabled him ultimately to become a pioneer
anticolonial critic of international law and a champion of global justice.

To understand Pal’s interventions on Hindu law, one needs to
understand the impact of British rule on South Asian legal-political
worlds. Modern academic research suggests that in precolonial India there
was no homogenous state-backed code of law; what governed legal life
were moral norms and local customs, sometimes supplemented by
governmental orders. There were enormous heterogeneities in the realm
of norms and customs. But most historians today concur that the norms
among literate gentry groups tended to be more oriented to hierarchy,
including varna-jati (loosely and inaccurately translated as “caste”)
stratification and patriarchal authority.” By contrast, among the vast

®  Radhabinod Pal, The Hindu Philosophy of Law in the Vedic and Post-Vedic Times Prior to

the Institutes of Manu, Biswabhandar Press, Calcutta, 1927(?); Radhabinod Pal, The
History of Hindu Law in the Vedic Age and in Post-Vedic Times Down to the Institutes of
Manu, Biswabhandar Press, Calcutta, 1929(?), enlarged edition, University of Calcultta,
Calcutta, 1958; Nandy, 1992, see supra note 2. The dating of the first two books is
somewhat approximate; in the case of the first book, there was no publication date on the
book itself, but the date of accession was given as 20 October 1927 in the copy that | used
(of Kaiser-Wilhelm-InstitutfUr ausl&ndischeséffentliches Recht und VVdkerrecht, Berlin).
In the case of the second book (used from the collection of the Heidelberg University
Library), the book again does not mention any publication date; the cover page only says
“intended for Tagore Law Lectures, 1929”. According to the 1958 edition, the lectures
were in fact delivered in 1932. 1927 and 1929 may therefore be taken as approximate
dates.

For this analysis see, for instance, Nicholas B. Dirks, The Hollow Crown: Ethnohistory of
an Indian Kingdom, Cambridge University Press, Cambridge, 1987; C.A. Bayly, Indian
Society and the Making of the British Empire, Cambridge University Press, Cambridge,
1988; KumkumSangari and SudeshVaid (eds.), Recasting Women: Essays in Indian
Colonial History, Rutgers University Press, New Brunswick, NJ, 1990; Bernard Cohn,
“Law and the Colonial State in India”, in Colonialism and its Forms of Knowledge: The
British in India, Princeton University Press, Princeton, NJ, 1996, pp. 57-75; David
Washbrook, “From Comparative Sociology to Global History: Britain and India in the Pre-
history of Modernity”, in Journal of the Economic and Social History of the Orient, 1997,
vol. 40, no. 4, pp. 410-43; Radhika Singha, A Despotism of Law: Crime and Justice in
Early Colonial India, Oxford University Press, Oxford, 1998; Dirk H.A. Kolff, Naukar,
Rajput and Sepoy: The Ethnohistory of the Military Labour Market in Hindustan, 1450—
1850, Cambridge University Press, Cambridge, 2002; Susan Bayly, Caste, Society and
Politics in India: From the Eighteenth Century to the Modern Age, Cambridge University
Press, Cambridge, 2005; Nicholas Dirks, Castes of Mind: Colonialism and the Making of
Modern India, Permanent Black, New Delhi, 2006; Wael B. Hallag, An Introduction to
Islamic Law, Cambridge University Press, New York, 2009; Werner F. Menski, Hindu
Law: Beyond Tradition and Modernity, Oxford University Press, New York, 2010;
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majority of South Asia’s peasant, forest-dependent, pastoral-nomadic and
artisanal groups, local legal customs tended to be less hierarchical and
less patriarchal. From the late eighteenth century, colonialism introduced
a radical transformation since the British sought to subjugate, demilitarise
and tax South Asian peasant, forest-oriented, pastoral and artisanal
populations, and simultaneously to select their allies from the literate
gentry groups. The norms of the latter were homogenised and hybridised
with British norms to produce state-backed codes of Anglo-Hindu and
Anglo-Muslim  (civil) law, displacing the heterogeneous customs
prevalent earlier, and thereby also vastly accentuating many aspects of
social hierarchy. Simultaneously, reforms in criminal law also
homogenised this domain, albeit in a more Westernising manner;
nevertheless, these criminal law reforms also aimed at strengthening the
sovereign apparatus of the colonial state.

There was, however, little consensus among the British, and among
Europeans in general, about the nature of South Asian legalities. Some
administrators and scholars affirmed the historicity of Hindu law,
comparing it to European types of law. In the course of the nineteenth and
early twentieth century, and with the gradual popularity of “Aryan” race
theory among Europeans, some of them affirmed that Brahmanical
“Hindu” norms derived in the ultimate instance from ancient Indo-
European or “Aryan” norms, even as Aryan-origin “upper caste” Indians
ruled over “non-Aryan” “lower castes”. Indian varna-jati hierarchies were
thus inaccurately interpreted by Europeans, and gradually by many
Indians too, through the lens of race theory. Others, especially from the
late nineteenth century, gave greater emphasis to local customs than to
Brahmanical values as the truest sources of legal life in South Asia. Still
others suggested that Indians, like other Asiatic peoples, did not know
true rule of law, being habituated to slavish obedience to “Oriental
despotisms”.® That such racist views were not moribund even in the mid-
1940s can be seen from the way in which the chief American prosecutor
at Nuremberg, Robert H. Jackson, in the opening address of the
International Military Tribunal (‘IMT’), compared the notion of

Timothy Lubin, Donald R. Davis Jr, and Jayanth K. Krishnan (eds.), Hinduism and Law:
An Introduction, Cambridge University Press, Cambridge, 2011.

Apart from the works cited in note 7, see also Thomas R. Metcalf, Ideologies of the Raj,
Cambridge University Press, Cambridge, 1995; Thomas R. Trautmann, Aryans and British
India, University of California Press, Berkeley, 1997.
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‘Flhrerprinzip® to a “despotism equalled only by the dynasties of the
ancient East”.? Even more proximately, in the context of the Tokyo Trial,
Keenan and his associate, Brendan F. Brown, while explaining war
crimes and especially those committed by the Japanese, blamed
“[p]atriotism, or political motives, or adherence to the tenets of an
Oriental theology which exalts the State to the level of divinity and makes

the will of the State the ultimate moral measure”.'°

Pal’s conceptualisation of “Hindu Law” can be seen as a response
to all these above trends. Against the European view that precolonial
Indians did not know true law, he offered detailed investigations of
ancient Indian legal philosophy and history. He refuted the views of the
British civilian J.H. Nelson (articulated in 1877) about the absence of
“real” law in traditional India.'! To establish parity between Indian and
European legal philosophy, he cited the German philosopher of law Fritz
Berolzheimer (1869-1920) about the common origins of ancient Indian
and European legal ideas, though his interpretation of Vedic concepts
went far deeper and in more radical directions than outlined in
Berolzheimer’s very brief analysis.'? Responding to the question raised by
the British politician and former Secretary of State for India, the
Marquess of Zetland (1876-1961), about whether rule of law and
representative institutions could survive in India after the demise of
British rule, Pal took the example of ancient Indian history to argue for
the organic roots of legal-democratic traditions in India. Pal quoted (and
aligned himself with) Indian historians like K.P. Jayaswal (1881-1937)
who legitimated the anticolonial struggle in India by suggesting that India
had not been traditionally governed by “Oriental despotism”; rather
Indian history had been characterised by different popular and
representative institutions and sometimes even by republican polities.
Therefore, in the opinions of Pal, Jayaswal and others, India did deserve

®  United States. The Department of State Bulletin, 1945, vol. 13, p. 850.

10 joseph Berry Keenan and Brendan Francis Brown, Crimes Against International Law,
Public Affairs Press, Washington, DC, 1950, pp. 137, 213, referencing International
Military Tribunal for the Far East, United States of America et al. v. Araki Sadao et al.,
Transcript of Proceedings, 4 June 1946, p. 463 (“Tokyo Trial transcripts”)
(http://www.legal-tools.org/doc/436390/).

Pal, 1958, pp. 1-2, see supra note 6.

Pal, 1927, pp. 1-2, see supra note 6; Pal, 1958, pp. iv, 109-10, see supra note 6; see also
Fritz Berolzheimer, The World’s Legal Philosophies, The Lawbook Exchange, New
Jersey, 2004 [1912], pp. 37-38.
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to develop into a free and democratic country.®* However, | would argue
that Pal’s most important distinctiveness lay in his conceptualisation of
the relation between justice, law and sovereignty. Refuting Nelson’s
argument, mentioned above, that sovereignty was essential to law, and
that Indians lacked real law in the Austinian sense because they had
traditionally lacked such sovereignty, Pal suggested that ancient Indian
law was in fact better than modern European law precisely because it had
lacked such a sovereign centre.

Pal’s suspicion towards sovereignty was a suspicion towards state
power; but it was also hostility towards any form of organised power.
There was a significant domestic Indian context for this. Pal came from a
“lower caste” (potter) background. In his writings we seldom find any
celebration of Brahmanical varna-jati values of the kind that we would
detect in many ‘upper caste’ Indian intellectuals of the late nineteenth and
early twentieth century. Pal did wish, from an anticolonial standpoint, to
emphasise the organic unity of a Hindu-Indian legal tradition rooted in the
Vedic texts,** and establish its commonality with ancient European legal
philosophy. He was similar in this regard to other nineteenth and early
twentieth century Indian reformers and nationalists like Rammohun Roy
(1772/4-1833) and Dayanand Saraswati (1824-1883) who saw in the
Vedic texts the roots and base of Indian tradition. However, while making

18 Ppal, 1929, pp. 11-12, see supra note 6; Pal, 1958, pp. 86110, see supra note 6. The work

of K.P. Jayaswal which Pal cites is Hindu Polity: A Constitutional History of India in
Hindu Times (2 volumes in 1), Butterworth & Co., Calcutta, 1924. K. P. Jayaswal (1881—
1937) was an Indian nationalist historian whose research in the late 1910s and early 1920s
played a critical role in legitimating Indian nationalist demands for devolution of
governmental power to Indians. Jayaswal argued that ancient India had evolved republican
and constitutional-monarchic forms of governance. Indian nationalists argued that
republicanism and constitutionalism were thus embedded in Indian history and tradition,
challenging British colonial arguments that India had always been ruled by despotic
monarchies and therefore did not deserve liberal-constitutional forms of government in the
present. For a political use of Jayaswal, see the Dissenting Minute of Sir C. Sankaran Nair,
the only Indian member in the Viceroy’s Council during the discussions centring on the
Government of India Act of 1919. See House of Commons, Parliamentary Papers. East
India (Constitutional Reforms). Letter from the Government of India, dated 5 March 1919,
and enclosures, on the questions raised in the report on Indian constitutional reforms.
Minute of Dissent by Sir C. Sankaran Nair, dated March 5, 1919. Sankaran Nair (1857—
1934) was a famous lawyer and judge, who became a President of the Indian National
Congress in 1897, and became a Member of the Viceroy’s Council in 1915.

In doing this, one of the models for Pal was the Roman jurist Gaius’s attempt to provide a
historical genealogy and foundation for Roman law; see Pal, 1929, p. 1, supra note 6.

14

FICHL Publication Series No. 21 (2014) — page 76



Does Intenrational Criminal Justice Require a Sovereign? Historicising
Radhabinod Pal’s Tokyo Judgment in Light of his ‘Indian’ Legal Philosophy

such an archaeological effort, Pal made flawed arguments about
monolithic differences between “Aryan” and “Semitic” theologies. "

Though his reading of history was thus inflected by colonial-origin
discourses of race theory and race conflict (as between “Aryans” and
“non-Aryans” in India; here his views were shaped by European
scholarship on Indian history), he was not an Aryan supremacist. He
acknowledged that non-Aryan cultures, in India and elsewhere, possessed
their own civilisational standards; some of the Dravidian peoples “might
have been quite as civilized as the Aryans even if less warlike”.'® He
wrote about the degradation caused to “non-Aryan” inhabitants of India
by “Aryan” incomers, and of the tragic connections between the
victimisation of “non-Aryans” and the victimisation of women.'” As can
be seen from his Tokyo Judgment (discussed below), he found the Nazi
leaders to be “war criminals” because of the way in which they waged
war in a ruthless and reckless way. In general Pal denied visions of race
supremacy:

It is further to be remembered that the racial explanation of
differences in human ability and achievement is a deliberate
and cold-blooded piece of deception in which the
differentiating effects of upbringing and education are
mendaciously ascribed to pre-existing differences of a racial
order and this with the calculated object of producing certain
effects in the practical field of social and political action."®

In a related manner, Pal was critical towards caste hierarchies,
particularly as enunciated by Manu, a mytho-historical ancient Indian
writer of a text that expressed the most brutal Brahmanical perspective
towards lower castes and women. As early as 1929, he saw Manu’s
religion as “a body of externals”, “without any deeper meaning”, meant
only “to minister to the supremacy of the established government”, and
“expressive of the manifestation of the devotion of the subjects to the
sanctioned power of State”.!° Citing a verse in the Rgveda attributed to
Manu, Pal saw in it a dangerous tendency towards proclaiming the
unlimited power of gods, which went against the more common Vedic

5 Pal, 1927, pp. 11-12, see supra note 6; Pal, 1958, p. 116, see supra note 6.

Pal, 1958, p. 44, see supra note 6.

Ibid., p. 344, and passim.

8 Ibid., pp. 271-72.

19 pal, 1929, p. 34, see supra note 6; also Pal, 1958, p. 247, see supra note 6.
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idea of the subjection of gods to a higher law.? In his view, Manu had
ultimately placed “sovereignty above law”, going against the earlier
Vedic tradition of placing law above sovereignty.?

By 1958 Pal saw race, caste, imperialism and state power to be
related manifestations of injustice. The German thinker Friedrich
Nietzsche (1844-1900) had cited Manu to suggest that Indian caste ideals
could provide to modern Europeans the model of how a master people
would rule over those lower than him. Pal referred to this to argue that
ancient as well as modern concepts of justice, when they became linked to
the exercise of organised power, committed brutal injustices against the
weak, such as against conquered races, the poor, the lower castes and
women. Pal refuted the idea that there could be hereditary transmission of
special aptitudes, which was the common justifying rationale for both
race and caste hierarchy. Pal’s critique of Nietzsche (and of Manu) lay
above all in the fact that Nietzsche had not concerned himself with the
self-development of the majority of humanity.? The reason why Pal
romanticised the Rgveda might have been because he found little trace of
caste stratification in the text (except in the isolated Purusha Sukta,
widely considered as a later interpolation).?®

Pal’s critique of sovereignty can thus be seen as a response to the
processes through which the colonial sovereign state in South Asia had
heightened the power of Brahmanical groups, as race and caste theories
came together to legitimate the exercise of power by British and Indian
elites. By contrast, Pal’s position was to ask for justice that would
simultaneously attack all such formats of organised power. To Pal it
seemed that race, class, caste and patriarchy were alike elements in the

2 pal, 1927, p. 72, see supra note 6.

Pal, 1927, p. 73, see supra note 6; Pal, 1958, p. 157, see supra note 6.
22 pgl, 1958, p. 13, 226-69, see supra note 6.

2 |bid., p. 70: “In the Rigveda, with the single exception of the Purusha Sukta, there is no
clear indication of the existence of caste in the proper Brahmanical sense of the word. This
caste system was only introduced after the Brahmans had finally established their claims to
the highest rank in the body politic; when they sought to perpetuate their social
ascendancy by strictly defining the privileges and duties of the several classes, and
assigning to them their respective places in the graduated scale of the Brahmanical
community”. The Rgveda is generally regarded as the earliest part of the Vedic corpus, the
hymns in it being composed in the second millennium Bc. The core Vedic texts were
composed between the second and first millennium BcC.
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exercise of power, often acting in conjunction with state authority,
whether such authority was ancient or modern.

Indeed till now the story everywhere seems to have been one
of ruthless fight for wealth with little regard for the rights or
welfare of ‘inferior races’. Even today two-thirds of the
world’s population live in a permanent state of hunger. Even
now all but a tiny fraction are condemned to live in
degrading poverty and primitive backwardness even on a
continent rich with land and wealth, with all human and
material resources.**

Everywhere we witness lust for power to dominate and
exploit; we witness contempt and exploitation of coloured
minorities living among white majorities, or of coloured
majorities governed by minorities of white imperialists. We
witness racial hatred; we witness hatred of the poor.?

Hence Pal described the state (by which he meant any form of organised
governance), as “immorality organized”.?® To locate the genealogies of
sovereign oppression, Pal went back to ancient Indian sources (such as
Manu) and also to Hebraic-Christian monotheism; he identified these, and
especially the latter, as the source of concepts of divine despotism and
therefore as a distant predecessor of modern forms of state sovereignty,
where law was conceptualised as the despotic will of the sovereign.?’
Christian doctrines about God’s righteous indignation, according to him,
influenced Westerners to justify their wars and atrocities.?

The idea of authority again has made its appearance at

different times in different forms. The earliest form in which

it enters the arena is in that of a belief in a divinely ordained

or divinely dictated body of rules; while in its latest form it

is a dogma that law is a body of commands of the sovereign

power in a politically organized society, resting ultimately

on whatever might be the basis of that sovereignty. In either

of these forms it puts a single ultimate unchallengeable

2 Ibid., p. 269.

% hid., p. 274.

% Ibid., p. 269.

2T pal, 1927, pp. 7, 11-12, 27, see supra note 6.
% pal, 1958, p. 246, see supra note 6.
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author behind the legal order, as the source of every legal
precept whose declared will is binding simply as such.?

This critique of monotheism or divine “despotism” and divine
sovereignty as leading to the growth of racially-charged imperialistic
drives was in fact a common strand in anticolonial Bengali discourses,
and can be found in the writings of many intellectuals and political
leaders, including Vivekananda (1863-1902) and Bipin Chandra Pal
(1858-1932).%° | would argue that such a view could be seen as a marked
contrast to the arguments of the famous German jurist Carl Schmitt
(1888-1985) with his emphasis on the genealogies of monistic state
sovereignty in divine monotheism.3! By rejecting this sort of monotheistic
will, Pal and others among his Indian contemporaries were rejecting the
choice of untrammelled sovereignty altogether since such sovereignty
(they felt) would lead to state violence, racism, and colonialism. To quote
Pal (from his Hindu law book of 1958):

There is little fundamental difference between the law
viewed as the will of the dominant deity and the law viewed

as the will of the dominant political or economic class. Both
agree in viewing law as a manifestation of applied power. As

2 pal, 1927, p. 7, see supra note 6.

See, for example Vivekananda, “The Soul and God”, in The Complete Works of Swami
Vivekananda, vol. 1, Advaita Ashrama, Calcutta, 1972, pp. 489-502; “Maya and the
Evolution of the Conception of God”, in The Complete Works of Swami Vivekananda, vol.
2, Advaita Ashrama, Calcutta, 1976, pp. 105-117; “The Way to the Realisation of a
Universal Religion”, in The Complete Works of Swami Vivekananda, vol. 2, Calcutta,
1976, p. 364; “First Public Lecture in the East”, in The Complete Works of Swami
Vivekananda, vol. 3, Advaita Ashrama, Calcutta, 1973, pp. 112—13; “The Mission of the
Vedanta”, in The Complete Works of Swami Vivekananda, vol. 3, 1973, pp. 185-86;
“India’s Message to the World”, in The Complete Works of Swami Vivekananda, vol. 4,
Advaita Ashrama, Calcutta, 1972, p. 310; Bipin Chandra Pal, “Shivaji-Utsava o
Bhavanimurti”, in Vangadarshana (Navaparyaya), 1313 BS (1906-07), vol. 6, no. 6, pp.
296-305.

Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty, MIT
Press, Cambridge, MA, 2005 [1922], see for example p. 36: “All significant concepts of
the modern theory of the state are secularized theological concepts not only because of
their historical development — in which they were transferred from theology to the theory
of the state, whereby, for example, the omnipotent God became the omnipotent lawgiver —
but also because of their systematic structure”. See also Carl Schmitt, Political Theology
I1: The Myth of the Closure of Any Political Theology, Polity Press, Cambridge, 2008
[1970].
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we shall see, the Vedic view of the basis of law was not the
divine will but the divine reason.*

While ancient concepts of natural law had also often served as an
excuse to carry out acts of oppression, Pal suggested that it was in modern
times that oppression had revealed itself in its most naked form, in the
format of state sovereignty, and without even any fig leaf of some
superordinate moral ideal. Moving away from divine sovereignty, modern
Europeans, from Jean Bodin (1530-1596) and Thomas Hobbes (1588—
1679) to John Austin (1790-1859), had emphasised state sovereignty; the
state was thereby justified to exercise its power in an unrestricted way,
subject to no sanction. Even the perspectives of John Locke (1632-1704)
and Jean-Jacques Rousseau (1712-1778) were tainted with the doctrine of
sovereignty, with Rousseau merely replacing the ruler with the nation as
the locus of sovereignty. Pal found this obsession with sovereignty to be
responsible for the eruption of organised state violence in modern times,
in particular for the hypocritical use of a democratic-nationalist idiom by
the ruling classes to keep the ruled in thrall, and behind the militancy of
European imperialism.*® Deification of race or nation appeared to him to
be a false idolatry.®*

Again, such a view stemmed from broader anticolonial
Bengali/Indian discourses, for example as articulated by Rabindranath
Tagore (1861-1941), which saw an ineradicable relation between nation-
state sovereignty, racist-nationalist imperialism and political idolatry.*
There are also similarities between Pal’s views and those of Aurobindo
Ghose (1872-1950) about the dangers inherent in the translation of
monarchic sovereignty to popular-national state sovereignty.* Given his
critical attitude to ancient, medieval, as well as modern legal traditions, it
is difficult to see Pal as a simple nationalist, nostalgic for some legal

%2 pal, 1958, p. v, see supra note 6.

¥ bid., pp. 2-6, 219-21.

* Ibid., p. 271.

% See, for example, Rabindranath Tagore, Nationalism, Book Club of California, San
Francisco, 1917, and in general his Bengali and English writings, especially from the
1910s onwards.

See, for example, Aurobindo Ghose, “The Ideal of Human Unity” (first published in Arya
between 1915 and 1918, then published as a book in 1919, then revised in the late 1930s
and again in 1949, with the revised edition published in 1950), in The Complete Works of
Sri Aurobindo, vol. 25, Sri Aurobindo Ashram Publication Department, Pondicherry,
1997, pp. 293-99, 372-82, 443-50.
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golden age. Instead, Pal wished to recover certain aspects of ancient
Indian (and European) legal philosophy that could be made usable in
modern times. For instance, Pal praised the concept of ahimsa or non-
violence, a concept rooted partly in precolonial Indian traditions.
Mahatma Gandhi (1869-1948) gave this concept of ahimsa a radical
anticolonial political turn. In upholding ahimsa, Pal was careful to make
clear that he did not share Gandhi’s romanticised evaluation of
preindustrial civilisation.®’ Like the lower caste ideologue B.R. Ambedkar
(1891-1956), Pal also saw Buddhism as a praiseworthy religion because
of its supposedly pacifist bent (in contrast to Christian religious wars and
inquisition) and because the Buddha had proclaimed “the equality of men
at the time when inequality was strongly felt”. Indeed, Pal interpreted
Manu as attempting to suppress the Buddhist revolution.®®

When it came to the world of law, it was to the ancient Indian
(Vedic) ideal of rta or cosmic-moral order that Pal harped back. He found
this ideal of “natural and human order” to be cognate to the Roman and
Christian concepts of ratio, naturalis ratio, pax, lex aeterna and ratio in
Deo existens, thereby establishing homologies between Vedic concepts and
those outlined in Roman, early Christian and Scholastic philosophy (St.
Augustine being directly referred to by Pal in this regard, and St. Thomas
Aquinas more obliquely).* Pal found attractive the idea prevalent among
“Greek sages, Roman Philosophers and juris-consults, and mediaeval
thinkers of the natural law school” which emphasised “the law as based on
reason, as ultimately discoverable by a due application of the rational
instinct in man”.** However, Pal was very selective and interpretative in
using European natural law concepts. He rejected many elements of it
associated with overt theology and colonialism, keeping only those
strands that could be made to conform with (and translate for Western
audiences) his understanding of Vedic cosmic-moral justice (especially
rta).

Citing the seer Aghamarsana in the Rgveda, Pal saw rta as that
which existed before the universe diversified into parts; in this view, he
also found “a naturalistic conception of the universe and the emphasis laid

7 pal, 1958, pp. 245-46, 396-97, see supra note 6.

% \bid., pp. 242, 245-46.

% pal, 1927, pp. 1-2, 52, see supra note 6; Pal, 1958, pp. iv, 109-110, 144, see supra note 6.
40 bid., p. 76; also, Pal, 1958, p. 160, see supra note 6.
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on the eternal existence of law and order in the same”.*! Quoting the sage

Madhucchanda, Pal suggested that in the worldview of the Rgveda, even
“the gods, powerful as they were, were subject to this eternal order, rta”.
The purpose of rta, this cosmic order, was to work for the benefit of
human beings. Therefore the gods who were subject to this law could not
function as despots, but had to uphold universal welfare, as was the nature
(svadha) of the rta order: “svadha is the order or constitution of nature”.
The movements of the sun and the moon, of day and night, and of nature
as a whole were thus also governed by rta.* The seer Dirghatamas also
subscribed to this view: law, which was above the gods, could alone
ensure a society’s all-round welfare.”® To the sage Gritsamad, even the
creator god rtavan, was “subject to law”.** According to Pal, Vedic law
was related to divine essence and divine reason, the will to do good; law
did not emanate from the arbitrariness of divine will. Rta, as both the
governing order of nature and the governing order of justice, aimed at
benefit and welfare.”® Pal found Vedic law to be similar in some ways
thus to principles of modern Utilitarianism.“® And this rta was also
identical in the Vedas with truth (satya).*’ Quoting the Brhadaranyaka
Upanishad, Pal suggested that this law was the power over power, the
“kshatrasya kshatram”, and through it “even a weak man rules a stronger

with the help of the law, as with the help of a king”.*®

The author of the Upanisad declares law to be the kshatra of
kshatra, more powerful than the power itself. In his opinion
law exists without the sovereign and is above the sovereign
[..] This ancient philosopher is thus opposed to the
absolutist doctrine of the unlimited power of the state. Nay,
he even seems to oppose the doctrine of its self-limitation.
The power of the sovereign, the power of the state, is limited
not by itself, but by some inherent force of law.*

1 Ibid., pp. 15-17 (quote from pp. 16-17); Pal, 1958, pp. 112—14, see supra note 6.

2 |bid., pp. 17—20 (quotes from pp. 17 and 20); Pal, 1958, pp. 114-16, see supra note 6.
" Ibid., pp. 40-42; Pal, 1958, pp. 135-36, see supra note 6.

4 bid., p. 73.

" Ibid., pp. 76-77, 89, 107, 138-39; Pal, 1958, pp. vi-vii, 160, see supra note 6.

" Ibid., p. 80.

47 1bid., p. 100.

8 Ibid., pp. 112-13, see supra note 6; Pal, 1958, pp. vii, 84, 180.

49 bid., pp. 113, see supra note 6; also Pal, 1958, p. 180.
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For Pal, even the Indian doctrines of salvation were, in a sense,
juridical. Citing the sage Yajnavalkya, he argued that the main aim of the
self was to improve itself, and since this would happen only if the self
pursued justice, the perfection of the self and the achievement of justice
were twin acts. As Pal writes, “the command of nature, ‘perfect thyself’,
is at once a direction for physical and moral self-development and the
fundamental principle of justice”.>® Such a quest for being just need not
issue from any divine command; they proceeded from the self’s own
desire. This ideal stems from the maxim, “do not do to another what you
would not have another do to you”, which Pal located as being attributed
to Yajnavalkya and as also present in the works of German philosophers
Christian Thomasius (1655-1728) and Immanuel Kant (1724-1804).°"
While Pal acknowledged that the principle of acting justly had often been
used to legitimate social hierarchy (such that everyone was advised to act
in the way supposedly ordained by their birth status), nevertheless
counter-voices emphasising “equality” could also be found in ancient
India, not only in Upanishadic literature but also in Buddhist texts like the
Dhammapada.®

Ultimately, what Pal insisted upon was that Vedic texts enjoined
one to avoid dogmatism, to acknowledge the limitations of one’s
knowledge and action. The pursuit of justice could not take place if one
dogmatically tried to enforce one’s own beliefs and egotistic interests on
others: “to make one’s ego absolute is to dogmatize in action as well as in
thought [...] Injustice originates in this practical dogmatism, in this blind
absolutism”. ** The perfect structure, in his view, was one “where
everyone will only do that which at the same time enures to the benefit of
all else”.> Pal affirmed that human beings had the right to life, liberty and
pursuit of happiness on equal terms with all.>® The notion of “rights of
man” had thus to co-exist with duties towards the other. In Pal’s
interpretation of Vedic discourses, justice would become functional when
one curbed one’s egotistic will in the face of the other, recognising the

% |bid., pp. 119-25 (quote from p. 121); Pal, 1958, pp. 185-87, see supra note 6.
5L Ibid., pp. 121-22; Pal, 1958, p. 187, see supra note 6.

52 |bid., pp. 134-35; Pal, 1958, p. 194, see supra note 6.

5 \bid., pp. 97-99 (quote from p. 99).

% pal, 1958, pp. 170-72 (quote from p. 171), see supra note 6.

% Ibid., p. 282.
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sacredness of the other, and bowed to the demands imposed by justice

while acting towards the other:
Justice is indeed a mutual limitation of wills and
consciousness by a single idea equally limitative of all, by
the idea of limitation itself which is inherent in knowledge,
which is inherent in our consciousness as limited by other
consciousnesses. In spite of ourselves we stop short before
our fellow man as before an indefinable something which
our science cannot fathom, which our analysis cannot
measure, and which by the very fact of its being a
consciousness is sacred to our own.®®

Pal detected in Vedic literature a constant tension, as well as
attempts at reconciliation, between the immutability of law and the
changeability of law, and between fixed conceptions of moral order on
one hand, and the evolution of society, and the growth in diversity and
heterogeneity on the other. The difference between the Vedic concepts of
rta and vrata, the latter being interpreted by Pal as specific and
changeable applications of rta, was one way to conceptualise the binary
between the immutability of a just legal-moral order and the flexibility of
specific and diverse laws which would change as society transformed. Pal
here used one particular hymn (Rgveda, 8.25) dedicated to the gods Mitra
and Varuna.”” Such a template which Pal detected in the Vedas can help
us understand better also his attitude to international criminal justice and
especially his insistence that the abstract moral order had to realise itself
through flexible and changing laws that could combat global asymmetries
in power. Sovereignty, in fixing justice to a particular power structure
(such as one based on monotheism, monarchy, racial nationalism or caste
hierarchy), was an obstruction to true justice or rta. Therefore, Pal noted
that

the Vedic Rishis generally place law even above the divine
Sovereign. The law according to them exists without the
Sovereign, and above the Sovereign; and if an Austin or a
Seydel tell them that ‘there is no law without a sovereign,
above the sovereign, or besides the sovereign, law exists
only through the sovereign’, they would not believe him.
Nay, they would assert that there is a rule of law above the

% Ibid., p. 172.
" Pal, 1927, pp. 6-10, 55-60, see supra note 6; Pal, 1958, pp. 14648, see supra note 6.
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individual and the state, above the ruler and the ruled; a rule
which is compulsory on the one and on the other; and if
there is such a thing as sovereignty, divine or otherwise, it is
limited by this rule of law.*®

23.3. An Ambivalent Signifier of Non-European Sovereignty: Japan
in Indian Nationalist Discourses

In spite of maintaining a fairly consistent anti-sovereignty attitude in his
‘Indian’ legal philosophical vision throughout his career, in the Tokyo
Trial, Pal performed in some ways a volte-face. As mentioned earlier,
from a critic of sovereignty, he appeared to become a champion of
Japanese sovereignty and a champion of legal positivism. To understand
this complex alleged turn, | want to focus now on Indian nationalist
ambivalences about the possibility of anticolonial sovereignty and the role
of Japan in this construction. My argument here is that Indian nationalist
discourses through the late nineteenth and early-mid twentieth century
demonstrated a constant ambivalence about the issue of state sovereignty.
On one hand, many Indian nationalists wanted a strong nation state as a
bulwark against colonial economic exploitation and racism and, on the
other hand, many of them were simultaneously suspicious that all forms
of state sovereignty, including nation-state ideals, were tainted by an
innate aggressive drive that resulted in imperialism. No consensus ever
developed in Indian nationalist circles about whether Western forms of
state sovereignty were indeed unalloyed good; the anticolonial struggle in
India remained much more complex than a simple quest for sovereignty. |
would argue that nowhere was this ambivalence more clear than in
discussions on Japan. Japan served as a horizon of hope as well as of
alarm about the possibilities and dangers of a non-European society
emulating a Western model of nationalist state sovereignty.

Indian (and especially Bengali) nationalist circles had been in close
contact with Japan since the 1900s. For many Bengali nationalists,
including Rabindranath Tagore, Aurobindo Ghose, Bipin Chandra Pal and
Pulin Bihari Das (1877-1949), Japan had managed to integrate its Eastern
traditions with the best elements of Western economic strength, and the
Japanese nation state was thus an ideal exemplar of non-European
sovereignty. Sometimes, politicians outside Bengal, such as Gopal

% Ibid., pp. 72-73.
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Krishna Gokhale (1866-1915), also offered similar perspectives. The
Japanese political theology of legitimating the nation through a sacralised
emperor cult proved particularly attractive to many prominent Bengalis in
conceptualising a future national executive in India. This, however, was
not (unlike what Keenan imagined) a traditional assertion of “Oriental
despotism”; it was a very modern construction of national sovereignty
through the legitimation of the national leadership in theological terms.*

The first decade of the twentieth century coincided with Japanese
victory in the Russo-Japanese War (1904-1905) as well as with growing
anticolonial nationalist agitation in India, with Bengal being the epicentre
of rebellion. Naturally, this provided a favourable climate for Bengali
Japanophilia. There were also personal contacts forged between Bengalis
and Japanese, with the visit to India of the pan-Asianist Okakura Kakuzo
(1862-1913) being especially important in this regard.®® Pal’s favourable
attitude to Japanese sovereignty (as demonstrated by his dissenting
Judgment) was undoubtedly related to his pan-Asianist feelings.®® In his

% For some representative primary sources see, for example: Rabindranath Tagore,

“Svadeshi Samaj”, in Ravindrarachanavali, vol. 13, Government of West Bengal, 1990,
pp. 49-50, 52-53, 55; Bipin Chandra Pal, 1906-07, pp. 296-305, see supra note 30;
Aurobindo Ghose, The Complete Works of Sri Aurobindo, vols. 6 and 7, Sri Aurobindo
Ashram Publication Department, Pondicherry, 2002, pp. 86, 223-39, 265-67, 308-9, 455,
722, 1093-106; H.A. Salkeld, “Report on the Anushilan Samiti, Dacca”, 10 December
1908, para. 5, in Home Political Proceedings of the Government of India, April 1909, n. 2,
part 1, National Archives of India, cited in Sumit Sarkar, Swadeshi Movement in Bengal,
1903-8, People’s Publishing House, New Delhi, 1973, p. 401; Gopal Krishna Gokhale,
Speeches of Gopal Krishna Gokhale, G.A. Natesan and Co., Madras, 1916, pp. 821, 1069.

Steven Marks, “Bravo, Brave Tiger of the East! The War and the Rise of Nationalism in
British Egypt and India”, in John W. Steinberg, Bruce W. Menning, David
Schimmelpenninck van der Oye, David Wolff and Shinji Yokote (eds.). The Russo-
Japanese War in Global Perspective: World War Zero, Brill, Leiden, 2005, pp. 609-28;
Rustom Bharucha, Another Asia: Rabindranath Tagore and Okakura Tenshin, Oxford
University Press, New Delhi, 2009; Carolien Stolte and Harald Fischer-Tine, “Imagining
Asia in India: Nationalism and Internationalism (ca. 1905-1940”, in Comparative Studies
in Society and History, 2012, vol. 54, no. 1, pp. 65-92; Satadru Sen, “Benoy Kumar Sarkar
and Japan”, in Economic and Political Weekly, 2013, vol. 48, no. 45, pp. 61-70.

As Ashis Nandy has noted, Pal’s message at the dedication of the Pal-Shimonaka
Memorial Hall, engraved there in Bengali and English says, “For the peace of those
departed souls who took upon themselves the solemn vow (mantradiksita) at the salvation
ceremony (muktiyajna) of oppressed Asia”. The message then goes on to quote from a
classical Sanskrit text: “Tvayarsikesardisthitenayathaniyukto'smitathakaromi” [O Lord,
Thou being in my heart, | do as appointed by you]. See Nandy, 1992, p. 54, see supra note
2.
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Judgment, as we shall see later, he laid the responsibility for much of
Japanese imperialism on the prior colonial aggression and racist policies
of Western powers. | would argue that his decision to absolve the top
Japanese leadership of direct culpability in war atrocities (in contrast to
his accusation against the Nazi top brass of being direct war criminals)
also needs to be understood in the context of this decades-long Bengali
admiration for the Japanese political leadership which produced a
powerful and sacralised sovereignty for an independent Japan.

Even more proximately, in the early 1940s, the Bengali-origin
nationalist leader Subhas Chandra Bose (1897-1945) had allied with
Japan to form an Indian National Army (‘INA”), recruited primarily from
former British Indian troops and from Indian expatriates in Southeast
Asia, which attacked the colonial state of India from the northeastern
frontier. Defeated by the British, the INA gained lasting fame through the
INA trials held between November 1945 and February 1946. Although
Congress politicians were initially ambivalent about their stance towards
Bose, the INA and the issue of Japanese collaboration, they nevertheless
wished to tap into popular anticolonial resentment during the prelude to
the central and provincial elections of late 1945 and early 1946.
Prominent Indians, including the future Prime Minister, Jawaharlal Nehru
(1889-1964), defended the INA accused. Sympathy for the INA was
widespread among Indian publics, cutting across religious lines.% This
too provided an immediate context for Pal’s Tokyo Judgment.

On the other hand, and this has not been sufficiently underscored in
existing scholarship, there was also a running thread of concern among
Indian nationalists that Japan, by replicating the Western model of the
sovereign state, would reproduce colonial forms of violence. Tagore,
initially a Japan enthusiast, made a remarkable turnaround as early as the
1910s, criticising the aggressive nationalism and state-worship that he
saw in Japan as well as the insensitive reproduction of industrial
technocracy. ®* Even Bose criticised Japan (in 1937) for its colonial

82 MLJ. Alpes, “The Congress and the INA Trials, 1945-50: A Contest over the Perception of
‘Nationalist’ Politics”, in Studies in History, 2007, vol. 23, no. 1, pp. 135-58; Sugata Bose,
A Hundred Horizons: The Indian Ocean in the Age of Global Empire, Harvard University
Press, Cambridge, MA, 2006, chapter 4.

Rabindranath Tagore, “Japan-yatri” (1919), in Ravindrarachanavali, vol. 12, Government
of West Bengal, 1989, pp. 189-90; Rabindranath Tagore, “India and Japan”, in The
Modern Review, August 1916, pp. 216-17; for Tagore’s 1916 visit to Japan and the
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aggression on China, warning India not to emulate this path of nationalist
self-aggrandisement and imperialism,®* though he later strategically allied
with Japan in order to free India from British rule. Gandhi regarded
Japanese imperialism, German Nazism and British (more broadly,
Western) imperialism to be three manifestations of the same militaristic
aggressive drive that needed to be condemned. Gandhi had sympathised
with Japanese political-cultural regeneration in his younger years, and
was even inspired by Japanese victories against Russia; his contacts with
Japanese Buddhist monks also influenced his positive attitude to the
country. In line with this, Gandhi also condemned racist anti-Japanese
attitudes and immigration policies in the US and in Australia. However,
on the critical question of Japanese aggression on China, Gandhi turned
against this colonialism; he refused to exculpate it merely because Japan
was an Asian power. He refused to support Bose’s alliance with Japan.®

Gandhi’s unequivocal condemnation of Japanese imperialism was
undoubtedly more radical and forthright than Pal’s. However, there are
fundamental similarities in the way in which both Pal and Gandhi saw the
Second World War not as a Manichean struggle between “good” Allied
Powers and “evil” Axis Powers (which underpins, for example, Keenan’s
vision), but as a tragic contest in which Allied and Axis Powers shared
alike a common grammar of militaristic imperial aggression. This
similarity also shows why, like Pal, Gandhi also offered a straightforward
denunciation of the American bombing of Hiroshima and Nagasaki.®®

A similar ambivalence towards Japan can be seen in Nehru. Nehru
recollected in his writings that he had sympathised with Japan in his
youth, but became increasingly critical as Japan invaded China; his
sympathy lay with China rather than with Japanese imperialism. Congress
organised demonstrations in support of China, a medical mission was sent
from India to China in 1938 and Nehru visited the country in 1939. All

controversies caused there by his criticism of nationalism, see Prasanta Kumar Paul,
Ravijivani, vol. 7, Ananda Publishers, Calcutta, 1997, pp. 176-99, 244-46.
8 Subhas Chandra Bose, “Japan’s Role in the Far East (19 September 1937)”, in The
Essential Writings of Netaji Subhas Chandra Bose, Oxford University Press, New Delhi,
1997.
This reading is based on discussions on Japan, scattered throughout The Collected Works
of Mahatma Gandhi, vols. 1-100, Government of India (Publications Division), New
Delhi, 1999.

% Ibid., vol. 84, 1981, pp. 393-94; vol. 85, 1982, p. 371; vol. 90, 1984, p. 522.
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these represented a growing Indian political solidarity with China against
Japanese aggression, and a partial reversal of earlier Indian Japanophilia.
In spite of his vast ideological differences with Gandhi, Nehru also saw
British imperialism in India, the Japanese invasion of China, Nazism and
Italian imperialism in Ethiopia to be multiple facets of the same
trajectory.®” As such, he refused to condone Japanese imperialism since
he felt that “[iJmperialism shows its claws wherever it may be, in the
West or in the East”.®® In fact, as Prime Minister, Nehru displayed a
marked ambivalence towards the Pal Judgment. In a cable sent in
November 1948 to the Governor of West Bengal, Kailash Nath Katju
(1887-1968), Nehru wrote:

Have consulted colleagues. We are unanimously of opinion

that you should not send any telegram to General Macarthur.

He is mere mouthpiece of other Governments and has no

discretion. Apart from this any such move on our part would

associate us with Justice Pal’s dissenting judgment in Tokyo

trials. In this judgment wild and sweeping statements have

been made with many of which we do not agree at all. In

view of suspicion that Government of India had inspired

Pal’s judgment, we have had to inform Governments

concerned informally that we are in no way responsible for

it. Any statement sent by you might well create great

difficulties for us without doing much good to anyone else.®

This cable assumes special significance given that Katju had been (along
with Nehru) on the defence committee in the INA trials. While Nehru and
Katju could come to a common platform in defending the accused Indians

67 Jawaharlal Nehru, Towards Freedom: The Autobiography of Jawaharlal Nehru, The John

Day Company, New York, 1941, pp. 29-30, 358-359, 367, 397, 411, 433; also Jawaharlal
Nehru, China, Spain and the War: Essays and Writings, Kitabistan, Allahabad, 1940, (the
relevant points are scattered throughout the work, so | have not given specific page
numbers); Jawaharlal Nehru, The Discovery of India, Jawaharlal Nehru Memorial Fund,
New Delhi, 1992 [1946], pp. 421-422, 449-450, 467, 469; Jawaharlal Nehru, Glimpses of
World History, Jawaharlal Nehru Memorial Fund, New Delhi, 1988 [1934-35), pp. 401,
440-41, 464, 498, 961-62.
8  Nehru, 1941, p. 411, see supra note 67.

3. Gopal (ed.), Selected Works of Jawaharlal Nehru, vol. 8, Jawaharlal Nehru Memorial
Fund, Teen Murti House, New Delhi, 1989, p. 415. Nehru’s views on the Pal judgment
have been discussed by A.G. Noorani, “The Yasukuni ‘Hero’”, in Frontline, 2007, 24, p.
21. However my interpretation differs from Noorani’s negative appraisal of Pal’s
Judgment which Noorani describes as “a disgracefully perverse document”.
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who had attempted to free India with Japanese help, the cable
nevertheless shows underlying differences between these two leaders
about the manner of communicating the Indian official governmental
position on Japan. In a letter sent to the Premiers (Chief Ministers) of the
provincial governments of India on 6 December 1948 Nehru further
clarified:

In Japan the sentence of death passed on Japanese war
leaders has met with a great deal of adverse criticism in
India. The Indian judge on that Commission, Justice Pal,
wrote a strong dissentient judgment. That judgment gave
expression to many opinions and theories with which the
Government of India could not associate itself. Justice Pal
was of course not functioning in the Commission as a
representative of the Government of India but as an eminent
judge in his individual capacity. Nevertheless most of us
have felt that it is unfortunate that death sentences should be
passed at this stage on war leaders. We have felt however
that an official protest would not do any good either to the
persons concerned or to the cause we have at heart, and
therefore we have not intervened officially.”

Nehru’s letters to the Chief Ministers can be considered as semi-official
statements, since although

addressed to the Chief Ministers, these letters had a much

wider circulation and were read by Nehru’s colleagues at

Delhi, by senior officials throughout the country, and by all

India’s ambassadors and high commissioners [...] and are

invaluable today for the insight they provide into the

evolution both of Nehru’s thought and of official policy.7l

It is noteworthy that in this semi-official statement on Pal, Nehru

did not associate himself with the Judgment, but at the same time
articulated Indian criticism of death sentences passed on Japanese leaders.
Perhaps surprisingly, even at this late hour, Nehru continued to express
some qualified admiration for Japanese policies of economic growth and
national regeneration. "> He thought it morally wrong as well as

™ G. Parthasarathi (ed.), Jawaharlal Nehru: Letters to Chief Ministers (1947-1964), vol. 1
(1947-1949), Jawaharlal Nehru Memorial Fund, Teen Murti House, New Delhi, 1985, pp.
234-35.

Editorial note in ibid.
2 Ibid., pp. 436, 44445,
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impractical to suppress the Japanese completely; they had to be helped to
rebuild their economy, albeit on a more democratic and non-militaristic
basis.” It is on this same note of latent empathy that Nehru publicly
objected in 1951 to the Anglo-American draft treaty with Japan because,
in his opinion, the treaty ignored the concerns of the Soviet Union and the
People’s Republic of China: “The proposal to continue foreign bases and
foreign troops in Japan not only means a diminution of Japanese
sovereignty but is bound to be considered as a direct threat to China”.™
What Nehru desired was that “Japan should function as a free and
independent country”,” and simultaneously, the region should not fall
under Western hegemony. This caused some tension between the
governments of India and the US, though Nehru suggested that the Indian
decision was welcomed by the Japanese people as well as the Japanese
government. Above all it would be proof of India’s attempt to steer clear
of both the Western and the Soviet blocs.” Instead of attending the San
Francisco Peace Treaty Conference in 1951, Nehru ultimately proceeded
with negotiating a separate bilateral treaty between India and Japan,
which was signed in 1952 and was notably favourable to Japan, for
example because it waived all reparations claims against the country.”’

23.4. An Attack on Sovereignty? Reading Pal’s Tokyo Judgment
Against the Grain

Most conventional discussions on Pal’s dissenting Tokyo Judgment see
his position as a positivist attack on the naturalist position of the
prosecution; indeed as a defence of Japanese sovereignty against the

Interview in The New York Times, 15 August 1948, in S. Gopal (ed.), Jawaharlal Nehru,

Selected Works of Jawaharlal Nehru, vol. 7, Jawaharlal Nehru Memorial Fund, Teen
Murti House, New Delhi, 1988, p. 674; Minutes of the Third Meeting of the
Commonwealth Prime Ministers, London, 12 October 1948, in Gopal, 1989, p. 277, see
supra note 69.

™ G. Parthasarathi (ed.), Selected Works of Jawaharlal Nehru: Letters to Chief Ministers
(1947-1964), vol. 2 (1950-1952), Jawaharlal Nehru Memorial Fund, Teen Murti House,
New Delhi, 1986, pp. 465-66; see also pp. 483-84, 486-88, 494-95.

™ Ibid., p. 465.

" Ibid., pp. 486-88, 494-95; see also Robert J. McMahon, The Cold War on the Periphery:

The United States, India, and Pakistan, Columbia University Press, New York, 1994, pp.

106-8, on US-India tensions over the peace treaty with Japan.

Treaty of Peace between Japan and India, 9 June 1952; see also P. Narasimha Murthy,

“India and Japan”, in International Studies, 1987, vol. 17, pp. 613-15.

7

FICHL Publication Series No. 21 (2014) — page 92



Does Intenrational Criminal Justice Require a Sovereign? Historicising
Radhabinod Pal’s Tokyo Judgment in Light of his ‘Indian’ Legal Philosophy

Allied attempt to find Japanese leaders guilty and impose on them
punishments deriving their sanction from international criminal law, with
significant underpinnings of the latter in naturalist and humanitarian
visions of justice.” While such a reading is persuasive enough, it is not
complete, and the aim of this section is to read Pal’s dissenting Judgment
against the grain, to argue that it can be read as much as a significant
attack on the idea of sovereignty as a defence of it. To the extent that the
delivery of international criminal justice is predicated on the championing
of justice against sovereignty claims, Pal, | suggest, need not be seen as a
hostile critic of such attempts but as a complex interlocutor, if not outright
ally, albeit from his own independent premises.

Pal’s ambiguous position on sovereignty was also structural: he
came from a country which was not quite sovereign when he arrived in
Japan. As a country that had taken a substantial military part in the
Second World War and had also suffered a large number of military
casualties, India wished to be represented at Tokyo.”® Given this difficult

®  Apart from the views of Shklar and Kopelman already cited above, as well as the more

nuanced views of Cryer and Boister (see supra note 6), one can also mention the appraisal
of Pal by Totani, 2009, see supra note 2, and by Sellars, 2013, see supra note 2, who
provides a recent critical reading of the naturalist arguments offered by the prosecution
(Keenan and Brown) and by Webb and their connections with global-imperial power
asymmetries.

In fact, India, though still under British rule, had gradually been made part of the Allied
policy structure at least since 1945, when it gained entry to the Far Eastern Advisory
Commission (later, Far Eastern Commission), with the agreement of the US and Britain.
India was represented in the Commission by Sir Girja Shankar Bajpai, Indian Resident
General in Washington. Bajpai exerted pressure (against initial US objection) that an
Indian should be made one of the judges in the planned Tribunal for trying the Japanese
accused. The British government also agreed in 1945 that the Government of India should
be represented, communicating this in December 1945 to the US. The US too realised that
Indians would not look favourably on a practically all-white panel. Subsequently, the
Charter of the IMTFE specifically mentioned that India would send a judge to the
Tribunal; it was this that led to the entry of Pal to Tokyo. Pal was probably viewed as a
harmless Indian option, someone with impeccable qualifications but who was not known
for any controversial or dissenting opinions during his career as a judge. See: United
States. The Department of State Bulletin, 1945, vol. 13, pp. 545, 728, see supra note 9;
Kopelman, 1990/91, pp. 383-834, see supra note 2; IMTFE Charter; Totani, 2009, pp. 28,
223, 269, 294, see supra note 2; United States Department of State, Foreign Relations of
the United States: Diplomatic Papers, 1945, vol. 6, p. 983; Yuki Takatori, “America’s
War Crimes Trial? Commonwealth Leadership at the International Military Tribunal for
the Far East”, in Journal of Imperial and Commonwealth History, 2007, vol. 35, no. 4, pp.
549-68.
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position, Pal’s initiative at Tokyo to pioneer an anticolonial juristic
subjectivity needs to be appreciated in all its complexity. It might seem
extremely counter-intuitive to suggest that he was (like Keenan or Webb)
making a statement against sovereignty in Tokyo, but in fact such a
position becomes clear when we examine some of the introductory
sections of his Judgment. Pal’s commencing argument was that there was
nothing in the surrender of Japan

to vest any absolute sovereignty in respect of Japan or of the
Japanese people either in the victor nations or in the supreme
commander. Further there is nothing in them which either
expressly or by necessary implication would authorize the
victor nations or the Supreme Commander to legislate for
Japan and for the Japanese or in respect of war crimes.®

The Allied Powers, neither as separate nations nor as a multi-state
alliance, had gained sovereignty over Japan. As Pal stated in his
Judgment, “I believe, even in relation to the defeated nationals or to the
occupied territory, a victor nation is not a sovereign authority”.®* Victor
states (in this case the Allied Powers) had no right to claim themselves as
sovereign entities representing the sovereignty of the international
community.

A victor state, as sovereign legislative power of its own
state, might have right to try prisoners of war within its
custody for war crimes as defined and determined by the
international law. But neither the international law nor the
civilized world recognizes any right in it to legislate defining
the law in this respect to be administered by any court set up
by it for the purpose of such trial. | am further inclined to the
view that this right which such a state may have over its
prisoners of war is not a right derivative of its sovereignty
but is a right conferred on it as a member of the international
society by the international law. A victor nation
promulgating such a Charter is only exercising an authority
conferred on it by international law. Certainly such a nation
is not yet a sovereign of the international community. It is
not the sovereign of that much desired super-state.®

8 See Pal Judgment, p. 29 (underlining in the original) (http://www.legal-tools.org/en/go-to-

database/record/712ef9/), supra note 1.
8 Ibid., p. 57.
8 bid., p. 55 (underlining in the original).
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Pal’s fear of the sovereignty of an international tribunal obviously
derived from his colonial origins. After all, in India, the British had
established their claim to sovereignty precisely on the basis of conquest.
Pal undoubtedly feared that Western-dominated tribunals were multi-state
mechanisms for establishing sovereignty over defeated non-Western
nations.

It is obvious that mere conquest, defeat and surrender,
conditional or unconditional, do not vest the conqueror with
any sovereignty of the defeated state. The legal position of
the victor prior to subjugation is the same as that of a
military occupant. Whatever he does in respect of the
vanquished state he does so in the capacity of a military
occupant. A military occupant is not a sovereign of the
occupied territory.® [...]

I would only like to observe once again that the so-called
Western interests in the Eastern Hemisphere were mostly
founded on the past success of these western people in
“transmuting military violence into commercial profit”. The
inequity, of course, was of their fathers who had had
recourse to the sword for this purpose. But perhaps it is right
to say that “the man of violence cannot both genuinely

repent of his violence and permanently profit by it”.%*

In fact, Pal’s dissenting opinion in Tokyo can be read in two
different ways: as a championing of the sovereignty of the decolonising
nations (and also of Japan) against a Western-dominated international
order, or as the radical denunciation of the possibility of international
sovereignty embedded in a multi-state tribunal. In either case, this was an
“unhappy” view of sovereignty; sovereignty as a concept resulting in state
(including multi-state) violence which needed to be resisted, but
simultaneously sovereignty as a form of protection against imperialism, a
kind of necessary evil.

The federation of mankind, based upon the external balance
of national states, may be the ideal of the future and perhaps
is already pictured in the minds of our generation. But until
that ideal is realized, the fundamental basis of international

& Ibid., pp. 60-61.
8 bid., p. 279.
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community, if it can be called a community at all, is and will
continue to be the national sovereignty.®

I, myself, am not in love with this national sovereignty
and | know a strong voice has already been raised against it.
But even in the post-war organizations after this Second
World War national sovereignty still figures very largely.®
“I, myself, am not in love with this national sovereignty”: this is a crucial
sentence in the Tokyo Judgment whose import, | think, has not yet
received recognition. If Pal was not suffering from schizophrenia, then his
championing of rta over kshatra was also functional in Tokyo: he wished
to champion an anticolonial interpretation of cosmic juridical-moral order
over Allied sovereignty claims staked on military success. In doing this, if
defending Japanese sovereignty was the only way out, then he would do
it, but this defensive reaction was only of secondary importance. Pal, like
many other anticolonial Indians (including Tagore and Gandhi), saw the
nation state only as a penultimate stage and a necessary evil. In an
imperial world which recognised no authority except sovereignty, the
claims of anticolonial political communities had to be masked and
packaged through the claim of sovereignty. Pal was a believer in cosmic-
natural law (rta) forced into the position of a positivist; an anti-
sovereignty advocate forced to speak the language of sovereignty.

Pal did (in hindsight, irresponsibly, and perhaps unforgivably)
express doubt about the extent of Japanese war crimes; thus he suggested
that reports of the Rape of Nanking (Nanjing) might have been
exaggerated. Pal’s suspicion stemmed from his belief that the Allied
Powers, like British colonialism, might use these atrocities to support
their authority.®” However, this colonial background cannot justify the
manner in which he papered over Japanese atrocities. To his credit,
however, while talking of exaggerations and distortions, Pal did not

exculpate the Japanese of atrocities of “devilish and fiendish character”.

% bid., p. 125.

% Ibid., p. 186 (underlining in the original).

Ibid., pp. 1062-64. Pal refers in his Judgment to British use of false rumors to mobilise
anti-German feelings among Indians and Egyptians in the context of the First World War.
He may have also had at the back of his mind the way in which the British regularly
invoked anti-British “atrocities” allegedly committed by Indians (such as during the Black
Hole incident of 1756 and during the Indian Rebellion of 1857) to legitimate their own
rule.

% Ibid., pp. 1070, 1089.
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He did not deny that many war crimes had taken place; in spite of the
inadequate nature of the evidence in a wartime scenario, “it cannot be
denied that many of these fiendish things were perpetrated”.® Particularly
since most of these atrocities were committed against Asian populations,
including against Indians (especially during the Japanese conquest of the
Andaman and Nicobar Islands, but also in other parts of Southeast Asia
such as Borneo),” Pal did not wish to entirely minimise the horror of
these crimes, though he blamed the immediate military perpetrators rather
than the high-level Japanese leaders accused in the Tokyo Trial itself. He
thus distinguished the Tokyo Trial from the Nuremberg Trial where the
high-level leaders, he felt, had given direct command for perpetrating war
atrocities. The crimes committed by Nazi leaders, according to Pal, were
thus similar to the way in which the Kaiser Wilhelm Il had been directly
responsible for atrocities during the First World War, and the way in
which the Allied leadership was responsible for the dropping of the
atomic bombs on Hiroshima and Nagasaki. But in the case of the
Japanese top leadership, they were only performing governmental
functions and were part of the broader governmental machinery, but they
were not directly responsible for the commission of the actual war
crimes.” This shifting of blame from the Japanese national leadership to
the lower rungs of the hierarchy can also be explained as a measure to
protect Japan from Allied sovereignty claims; it did not imply a defence
of the war crimes themselves.

Pal did not see the Second World War in Asia as a mere episode in
inter-state rivalry, as a series of episodes of violence normal in
international relations. He saw it, much like Keenan, as an outburst of
evil. But unlike Keenan, he did not see this evil as stemming only from
Axis efforts; rather, to Pal it was part of the evolution of modernity. Like
Gandhi, Pal had, in some ways, a melancholic understanding of
modernity. To him it seemed, as to Gandhi or Tagore, that modernity
accentuated human propensity to violence, that state power and
industrialisation created the global conditions for unremitting war. Pal
subscribed to a tragic vision which embedded the violence of warfare in
the violence of modernity itself. As he noted in his Judgment: “The

8 bid., p. 1089.

% For murder of Indians in the Andaman and Nicobar Islands, and atrocities against Indians
in Borneo, ibid., pp. 1077-78.

L lbid., pp. 9, 137-38, 1089-90.
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totalitarian character of war thus is not the result of any design by any
particular individual or group of individuals. It is the modern character of
war itself. This is the enormity in which the evil of warfare has been
fatally transformed by the combined impact of democracy and
industrialism”. % His dissenting Judgment at Tokyo can be read as a
foundational critique of “modernity”, understood by him and many others
as a political-ontological category inseparable from organised sovereign
violence.

Pal’s critique of violence also translated into a critique of “just war”
theory. The doctrine of the “just war”, with its specifically Christian
grounding, had been invoked by Jackson in the opening address of the
IMT, when he declared that there was a difference between just and
unjust wars. Jackson rooted this definition, especially of unjust wars, in
the teachings of “early Christian and international-law scholars such as
Grotius”. As Elizabeth Kopelman has argued, this position on “just war”
also set the context for the trial at Tokyo.** In contrast, Pal felt that seeing
the Second World War in Asia as a just war was problematic, especially
as “any interest which the Western powers may now have in the territories
in the Eastern Hemisphere was acquired mostly through armed violence
during this period and none of these wars perhaps would stand the test of
being ‘just war’”.® This position against Western (and specifically
American) Christian-influenced “just war” rhetoric had an indigenous
Bengali context as well. For example, Vivekananda had earlier taken a
similar position to criticise the way in which Christian preachers had
mobilised American public opinion for war against the Philippines (1899-
1902).%® Given that the war against the Philippines was one of the first
major and overt manifestations of American colonialism (in Asia) rooted
in Christian legitimation,®” Vivekananda’s critique may be taken as a

2 |bid., p. 736.

% United States. The Department of State Bulletin, 1945, vol. 13, p. 855, see supra note 9.
% Kopelman, 1990/91, p. 396-401, see supra note 2.

% See Pal Judgment, p. 70, supra note 1.

Vivekananda, “The Way to the Realisation of a Universal Religion”, 1976, p. 364, see
supra note 30.

For a recent evaluation of this landmark importance of the war from the perspective of
American political theology in prefiguring later Cold War tropes, see William Inboden,
Religion and American Foreign Policy, 1945-1960: The Soul of Containment, Cambridge
University Press, New York, 2008, pp. 7-8.
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predecessor of Pal’s. In his Judgment, Pal in fact cited the British
historian Arnold Toynbee (1889-1975) to suggest that European powers,
and especially the English-speaking Protestants, had invoked the Bible to
present their colonial conquests as God-ordained righteous wars
comparable to the ones waged by ancient Israelites against the Canaanites
to “recover” the Promised Land; hence non-European peoples would
either be subjugated or exterminated. The conquest of India by the British
was also, according to Toynbee (as cited by Pal in his Judgment),
motivated by such religiously-legitimated racial feelings; Pal’s critique
of “just war” theory thus stemmed from his broader indictment of colonial
theology.

In Pal’s eyes, Japanese nationalism was also, in a large measure, a
defensive reaction to Western racist policies. If non-Western nations like
Japan cultivated racial-national feelings it was because “the western racial
behaviour necessitates this feeling as a measure of self-protection”.* Pal
did not wish to justify racism; as he noted:

“Race-feeling” has indeed been a dangerous weapon in the
hands of the designing people from the earliest days of
human history. Right-thinking men have always condemned
this feeling and have announced that the so-called racial
explanation of differences in human performance and
achievement is either an ineptitude or a fraud; but their
counsel has never been accepted by the world.**

Pal’s explanation of Japanese racial nationalism was not an exculpation of
it, but an attempt to argue that non-Western societies were often forced to
accentuate such feelings to defend themselves against Western racism.
More concretely, Pal suggested that Japanese politics was in part a
reaction against Euro-American domination in the world as well as the
threat of Soviet hegemony in the region, especially due to the growth of
Communism in China. Specific anti-Japanese measures cited by Pal
included also measures taken by the US (Immigration Acts of 1917 and
1924), Australia, and others to exclude non-white immigrants and to deny
them equality with whites. The way in which Japanese efforts to introduce
a racial equality provision in the convention being drafted for the League

% See Pal Judgment, pp. 570-71, supra note 1.
% Ibid., p. 570.
100 1pid., p. 572.
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of Nations was shot down by the British in their colonial interest, also
convinced Pal that the League and other international organisations were
not serious in ending racial discrimination. This too, in his eyes, had
provoked Japan in its militaristic efforts.'*

The question nevertheless remains that if Pal was indeed something
of a naturalist, in the sense of being a believer in a natural-cosmic legal-
moral order as more legitimate than sovereignty, why then did he refuse
to subscribe to the Western—Christian naturalist interpretation that we find
in Keenan and Webb? Of course, Pal’s position in his Judgment was self-
consciously constructed in opposition to Keenan’s opening statement at
the trial where Keenan described the law on which the indictment was
based as rooted in what was variously known as “common law”, “general
law”, “natural law” or “international law”.% In his Judgment, Pal
recognised the importance of natural law, but refused to accept that the
AIIizigI3 Powers could claim to be the true interpreters of natural-moral
law.

I should only add that the international community has not as
yet developed into “the world commonwealth” and perhaps
as yet no particular group of nations can claim to be the
custodian of “the common good”. International life is not yet
organized into a community under the rule of law. A
community life has not even been agreed upon as yet. Such
an agreement is essential before the so-called natural law
may be allowed to function in the manner suggested. It is
only when such group living is agreed upon, the conditions
required for successful group life may supply some external
criteria that would furnish some standard against which the
rightness or otherwise of any particular decision can be
measured.'®

Furthermore, Western powers had legitimated their claim over newly

discovered territories “as a right derived from natural law and justified by
the fiction of the territorium nullius, territory inhabited by natives whose

101 Ibid., pp. 136, 485-87, 558, 57378, 761-68.

102 Ibid., pp. 24-25. (For the statement of Keenan which Pal counteracts here, see the Tokyo
Trial transcripts, pp. 405-6, supra note 10.)

102 Ibid., pp. 147-51.
9% 1pid., p. 151.
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community is not to be considered as a state”.*® The denial of statehood
and sovereignty to non-White parts of the world thus went in tandem with
the use of natural law to establish Western sovereignty over the non-West.
Hence Pal was critical towards any Western imperialistic use of natural
law to abrogate the sovereignty claims of non-Western societies/states.
Indeed, I would argue that Pal’s major critique of sovereignty as political
theology (as articulated in his writings on Hindu law) comes alive also in
his Judgment when he castigates Allied attempts to project their own
political will, indeed their own political sovereignty, as a neutral
international criminal justice. To Pal this amounted to the propagation of
“substitute religions in legal wrappings”.’% The Allied Powers, by claiming
that their way of giving laws would establish a peaceful and democratic
world, were subscribing to a false juristic and legislative theology: in
Pal’s view, they were constructing themselves as a supreme and Godlike
lawgiver.

I am not sure if it is possible to create “peace” once for all,
and if there can be status quo which is to be eternal. At any
rate in the present state of international relations such a static
idea of peace is absolutely untenable. Certainly, dominated
nations of the present day status quo cannot be made to
submit to eternal domination only in the name of peace.
International law must be prepared to face the problem of
bringing within juridical limits the politico-historical
evolution of mankind which up to now has been
accomplished chiefly through war. War and other methods
of self-help by force can be effectively excluded only when
this problem is solved, and it is only then that we can think
of introducing criminal responsibility for efforts at
adjustment by means other than peaceful. Before the
introduction of criminal responsibility for such efforts the
international law must succeed in establishing rules for
effective peaceful changes. Thus then there can hardly be
any justification for any direct and indirect attempt at
maintaining, in the name of humanity and justice, the very
status quo which might have been organized and hitherto
maintained only by force by pure opportunist “Have and
Holders” and, which, we know, we cannot undertake to

105 Ihid., p. 342 (underlining in the original).

1% 1pid., p. 104.
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vindicate. That part of the humanity which has been lucky
enough to enjoy political freedom can now well afford to
have the deterministic ascetic outlook of life, and may think
of peace in terms of political status quo. But every part of
the humanity has not been equally lucky and a considerable
part is still haunted by the wishful thinking about escape
from political dominations. To them the present age is faced
with not only the menace of totalitarianism but also the
actual plague of imperialism. They have not as yet been in a
position to entertain a simple belief in a valiant god
struggling to establish a real democratic order in the
Universe.'”’

This does not mean that Pal did not share a view in an idea of justice that
could transcend the barriers of state sovereignty and be global in scope; as
we have already seen, such a notion of supra-sovereign law was
fundamental to his viewpoint. However, where he differed from Keenan
or Webb was in refusing to identify this supra-state legal-moral order with
the power of the Western nations, or with a Western-dominated tribunal
composed of states. | would suggest that such a tribunal seemed to him to
merely transfer the problem of sovereignty and state violence from the
level of individual states to the level of a particular multi-state coalition.
International criminal law would not have transcended sovereignty but
merely replicated it at the level of a multi-state alliance. That is what his
experience with the IMTFE, dominated by the Western powers,
convinced him of.

At a more concrete level, Pal equivocated about the legitimacy of
the IMTFE. He endowed the tribunal with some amount of legitimacy
given that the judges were there in their personal capacities even if they
came from the different victor nations. However, while citing the jurist
Hans Kelsen (1881-1973), Pal suggested that an impartial court to whose
judgments both victor and vanquished nations would be made subject
would have been a better option.'% Pal was sympathetic towards the idea
of an international criminal law court:

Regarding the Constitution of the Court for the trial of
persons accused of war crimes, the Advisory Committee of
Jurists which met at The Hague in 1920 to prepare the

197 Ihid., pp. 238-39 (underlining in the original).

198 |bid., pp. 10-15.
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statute for the Permanent Court of International Justice
expressed a “voeu” for the establishment of an International
Court of Criminal Justice. This, in principle, appears to be a
wise solution of the problem, but the plan has not as yet been
adopted by the states."”

Pal’s principled support for an impartial international court of criminal
justice went hand in hand with denunciation of the IMTFE’s operation;
the conclusion of his dissenting Judgment clearly accuses the majority
Judgment of victors’ bias. ' Pal was against Allied sovereignty
masquerading as impartial justice; he was not against the idea of
international criminal justice itself. And the supreme goal of this justice
would be to protect and uphold the rights of individuals. Aligning himself
with the jurist Hersch Lauterpacht (1897-1960), Pal declared:

I believe with Professor Lauterpacht that it is high time that

international law should recognize the individual as its

ultimate subject and maintenance of his rights as its ultimate

end [...] This certainly is to be done by a method very

different from that of trial of war criminals amongst the

vanquished nations.***
Pal’s philosophy, even in his Tokyo Judgment, was thus indeed hospitable
to principles of international humanitarian law and international criminal
law. Such a conception of justice, Pal suggests in his Tokyo Judgment,
would not merely be “international” justice but something more, since the
concept of “nation” would have been subsumed under a standard more
global in nature. “I doubt not that the need of the world is the formation of
an international community under the reign of law, or correctly, the
formation of a world community under the reign of law, in which
nationality or race should find no place”.*? Though Pal fulminated against
the Allied use of natural law arguments, ranging “from Aristotle to Lord
Wright”, also via the US Declaration of Independence and the Hague
Convention of 1907, he did not wish to abandon the idea of natural law
itself; he did not want to throw the baby out with the bathwater. As he
noted in his Judgment:

109 Ipid., p. 11.

110 Ihid., pp. 1231-35.

11 1bid., p. 145 (underlining in the original).
12 1pid., p. 146.

13 1bid., pp. 147-48.
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The war against natural law, which many have declared in
our day, is a reaction against the errors and omissions of the
philosophical systems of the past... It would certainly be
unjust and irrational, if, under the pretext of correcting errors
and omissions, this hostility is carried to the destruction of
the very object of these systems.***

23.5. Natural Law and Positive Law: An Inadequate Dichotomy?

Any discussion on the legal philosophical positions in Tokyo ultimately
tends to fall back upon one primeval dichotomy: that between natural law
and positive law. But | would suggest that this dichotomy is, in a sense,
an inadequate one. Discussions that emphasise the polarity between them
obfuscate their structural complementarity in philosophical, political, as
well as social terms. Natural law, in some ways, is only positive law
which has not yet found a human sovereign; if such a sovereign is located,
then natural law need not be a challenge to the existing social-political
order (as advocates of natural law often emphasise) but only a champion
of it. Realising this secret complicity between natural law and sovereignty
will help us appreciate the complexities of Pal’s dissenting Judgment. As
he noted here:

We must not however forget that this doctrine of natural law

is only to introduce a fundamental principle of law and right.

The fundamental principle can weigh the justice of the

intrinsic content of juridical propositions; but cannot affect

their formal quality of juridicity. Perhaps its claim that the

realization of its doctrines should constitute the aim of

legislation is perfectly legitimate. But | doubt if its claim that

its doctrines should be accepted as positive law is at all

sustainable. At any rate in international law of the present

time such ideal would not carry us far.'*®

Pal was critiquing here the attempt to convert natural law into positive
law; or to phrase this more clearly, he was arguing against the attempt to
declare some particular legal ideas (claimed to be “natural law” ideas and
hence of universal validity) as also having the force of positive law. Pal
was not against the idea of natural law per se. What he was against, |
would argue, is the attempt to label certain legal provisions as (firstly)

114 Ipid., p. 149.
15 Ipid., p. 72 (underlining in the original).
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being founded on natural law and hence of unquestionable and global
validity, and (secondly) attempting to translate these so-called natural law
provisions into positive law in the course of the Tokyo Trial. 1 would
argue that this in turn was related to an even more fundamental difference
between Pal on one hand, and Keenan or Webb on the other, a difference
which has not been noticed in existing scholarship. Whereas Pal,
embedded in his excavated Vedic texts, saw moral-juridical order (rta,
loosely translated by Pal for Western audiences as ratio naturalis, lex
aeterna, ratio in Deo existens, etc.) as the fundamental foundation of
justice, he made a difference between this transcendental order and the
immanent world of laws which had to be flexible and ever-changing in
relation to shifting historical realities (vrata was one way he
conceptualised this more flexible legality). In contrast, Keenan and Webb
tended to collapse the overarching concept of natural law or justice with
specific legalities; for them all that needed to be done was to translate
justice, inscribed in unchanging and eternal natural law ideas, into specific
positive laws. The opening statement of the prosecution, **® Keenan’s
jointly authored book with Brown,**” and Webb’s draft judgments®*® as
well as final Judgment™'® bear witness to their passionate attempt to
delineate a tradition of natural law which stretched from the Graeco-Roman
world through the medieval Christians to the early modern and modern
world, while arguing at the same time that these natural laws had also been
accepted as something like positive law in the early-mid twentieth century
in international law.

The agent for translating natural law into positive law would be
Allied sovereignty: thus Keenan noted that the Tokyo Charter “was
promulgated by an executive order, ultimately in the name of international
sovereignty”. ' “General MacArthur, the Supreme Commander for the

118 See Tokyo Trial transcripts, supra note 10.

See generally, Keenan and Brown, 1950, supra note 10.

118 papers of Sir William Webb, 3DRL/2481, Box 3, Australian War Memorial, “The Natural
Law and International Law”, “International Law Based on Customs and Agreements”, box
8, “The Jurisdiction, Powers and Authorities of the International Military Tribunal for the
Far East: Reasons for Judgment of the President and Member from Australia”. T am
indebted to Kirsten Sellars for bringing these drafts to my attention.

IMTFE, United States of America et al. v. Araki Sadao et al., Separate Opinion of the
President, 1 November 1948, (“President’s Separate Opinion”) (http://www.legal-
tools.org/en/go-to-database/record/1db870/).

Keenan and Brown, 1950, p. 55, see supra note 10.
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120

FICHL Publication Series No. 21 (2014) — page 105


http://www.legal-tools.org/en/go-to-database/record/1db870/
http://www.legal-tools.org/en/go-to-database/record/1db870/

Historical Origins of International Criminal Law: Volume 2

Allied Powers in the Pacific, acted in behalf of world society in accepting
the delegation of authority to implement the Instrument of Japanese
Surrender, and in exercising the power he received”.*** The close nexus
between a naturalist view and imperial sovereignty claims is also visible
in Webb’s Judgment, where the judge quoted the argument of Caleb
Cushing (1800-1879) as the Attorney General of the US: “By the law of
nations occupatio bellica in a just war transfers the sovereign powers of

the enemy’s country to the conqueror”.122

| would argue that the natural law that was upheld by Keenan and
Webb was not so different from positive law: to them, natural law was
only positive law waiting to be functionalised. This was especially true in
international relations, as Keenan argued in the Tokyo Trial by citing
Lord Wright, Chairman of the United Nations War Crimes
Commission.*?® Later, in their book, operating through the conceptual
binary of jus and lex, Keenan and Brown essentially suggested that the
conversion of natural law into positive law in international relations had
to proceed in the manner of the translation of jus into lex, as had
historically happened in Europe as tribal societies gradually developed
into more formal societies. Thus the legal codification that had taken
place in European municipal law would now take place in international
law.

The Prosecution maintained that in the meantime, while the
international community is making the transition from a
relatively primitive and tribal state to the acme of formalistic
development, the administration of international penal law
must rely upon jus, as well as upon lex. In discovering jus,
predetermined by norms of moral, juridical and legal justice,
which constitute the plan for living with respect to man in
international society, judges must be trusted to use their
discretion wisely. During the infancy of national civilization,
before the dawn of statutory law, faith in judges proved to be
warranted. Centuries from today, it is hoped that men will
turn their gaze backward to the twentieth century and
conclude that the confidence which was imposed in judges
of international tribunals and others to whom was entrusted

121

Ibid., p. vi.
122 See the President’s Separate Opinion, supra note 119, p. 12.
128 Tokyo Trial transcripts, pp. 4078, see supra note 10.
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the quasi-zjudicial process by world society was completely

justified.™*
Their perspective shows that natural law need not be thought of as a sharp
contrast to positive law; the difference between them can be overdrawn.
Despite Keenan’s repeated claims (for example in his book Crimes
against International Law) that natural law would defeat the violence
carried out by sovereign states by challenging the principle of
sovereignty, |1 would argue that his understanding of natural law was
secretly complicit with sovereignty. Natural law, from this perspective,
was only positive law in waiting, anticipating a sovereign. And (as noted
by scholars on the Tokyo Trial, especially Kirsten Sellars), at the hands of
the Allied Powers as conceived by Keenan and Brown, natural law would
function as a guarantee of international inequality. To quote Keenan and
Brown from their book:

But self-defense does not consist in protecting one’s self
against the inequality which evolution and historical
accident have created in the natural and physical resources
of the various nations. It is plain that some nations live in
more healthy and salubrious parts of the earth than others.
Some have more extensive physical areas, richer lands, more
beautiful scenery, more agreeable climate, and greater
mineral wealth than others. This has been determined in
large measure by an almost unlimited chain of factors, which
include the temperament and success of ancestors, as well as
their ethnical, biological, environmental and cultural
conditions. But this does not afford any justification for a
nation which now has an unfavorable position to have
recourse to war, as an instrument of national policy, just to
obtain a more favored position [...] The world’s geographical
status quo in relation to peoples and the lands they occupy
has become more and more defined and settled in
consequence of the appropriation of specific parts of the
earth’s surface by peoples who have made permanent and
lasting contributions, in virtue of their developed and
matured cultures and civilizations [..] Modification of
present land titles among the nations is now reasonably
possible only on slow, evolutionary basis. If an attempt is
made to alter those titles suddenly by the instrument of war,

124 Keenan and Brown, 1950, p. 56, see supra note 10.
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jungle rule, based on physical power, will ensue.
Civilization, as it now exists after the efforts of many
centuries, will disappear, and world anarchy will prevail.'*

Keenan’s manifesto was to conceive of (the Christian) God as a
sovereign whose representative on earth were the Western powers. By
1950, as the Cold War began to be felt, especially through the Korean
War, the ideal sovereign was not the Allied Powers, but only the Western
bloc led by the US.

In the light of the decisions reached at the Tokyo and

Nuernberg war crimes trials there can be no question but that

the Communist Koreans are waging a criminally unjust war

[...] Today the chief threat to the spiritual and material

prosperity, the happiness, the well being and the future

security of the human family lies in the division of

international society into communistic and democratic

nations.'?®
The lesson offered was that Communism was “incompatible with the
Christian-Judaic absolutes of good and evil which were the foundation of
the Tokyo and Nuernberg Trials”.*?" Citing Cicero, Gratian, St Augustine
and St Thomas Aquinas, Keenan and Brown noted: “Wagers of unjust
wars acted contrary to the Divine Will, as well as the reason of man”.'?®
The political theology which had been articulated by the prosecution at
the Tokyo Trial, and which was also consonant with the philosophical
vision of the President of the Tribunal, found its culmination in this Cold
War manifesto against Communism and other forms of non-Western or
non-Christian threat to Western hegemony. Both Keenan and Pal, in their
very efforts to challenge sovereignty, had ended up supporting two
contrasting visions of sovereignty: one championing Western (more
specifically, American) sovereignty, and the other the sovereignty of the
postcolonial nation state. Sovereignty had proved too cunning for both
naturalists.

125 |bid., p. 62. See Sellars, 2013, pp. 206-9, supra note 2 for an incisive analysis of the

asymmetrical-imperial underpinnings of Keenan and Brown’s naturalist position and the
way in which it ideologically legitimated a conservative status quo.

128 Ipid., p. v.
127 1pid., p. vii.
128 |pid., p. 67.
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23.6. After Tokyo: Decolonisation and Cold War

While Pal always gets his share of limelight in discussions on Tokyo, his
later career largely remains unmentioned. As | showed before, his final
writing on Hindu law was published in 1958. Indeed my argument would
be that his interpretation and excavation of ancient Indian texts continued
to animate his vision of justice even in these late years. Pal remained an
active legal participant in the 1950s and 1960s. He abstained from voting
on a draft code of international criminal law (Draft Code of Offences
against the Peace and Security of Mankind) in 1954 that was debated at
the 6th session of the United Nations International Law Commission, held
in Paris. His argument, as outlined in that session, was that given the
nature of international relations at that period, a mere code of
international criminal law could not bring about real justice. It might
indeed have the opposite effect of giving to dominant powers, victorious
in wars, an excuse to commit injustices. A more comprehensive
transformation in international relations was needed which had to be
worked out through history; otherwise a mere code could not help
humanity to “escape from the guilt of history”. Pal’s advice was that “in
the name of building for justice we must not unwittingly build a
suffocating structure for injus‘[ice”.129 Such a critical attitude, however,
did not prevent Pal from becoming Chairman of the International Law
Commission in 1958 and in 1962. In 1962 he was nominated to the
International Court of Justice. He was also National Professor of
Jurisprudence in India from 1959 to 1967.*% If we are to understand Pal’s
position at the Tokyo Trial as well as in the International Law
Commission and later, in the late 1940s, 1950s and 1960s, the changing
political scenario in Southeast and East Asia needs also to be understood.
Important insights about this can be gained from his book, Crimes in
Interng}ional Relations, published by the University of Calcutta in
1955.

In Tokyo (as indeed in Nuremberg) the Soviet jurist Aron Trainin’s
(1883-1957) perspective on the need for international criminal law had
had a powerful resonance. This perspective was in turn grounded in a

125 Radhabinod Pal, Crimes in International Relations, University of Calcutta, Calcutta, 1955,
pp. iii-ix (quotes from pp. viii and ix).

1% Gopal, 1989, p. 415, see supra note 69.

131 pal, 1955, see supra note 129
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kind of Soviet-Communist internationalism. But Communist incursions in
China and, later, Soviet and American partition of Korea, made Pal very
sceptical towards this Communist vision of legality. Speaking of the
Partition of Korea, Pal sarcastically commented in his book that this was
the type of “liberation” that came to the Koreans as a result of the
benevolent Moscow Declaration of Trainin.*** American participation in
the Korean War, and use of napalm bombs and other weapons, was also
severely criticised by Pal. To him, Soviet as well as American rhetoric of
“liberation” appeared hollow when seen in the concrete context of Korean
politics and the mass suffering caused to Korean populations, in terms of
civilian casualties, as well as long-term economic damage and political-
military subjugation.*

Simultaneously, in the Dutch East Indies and in French Indochina,
the European colonial powers were aiming to re-establish and legitimate
their power by invoking their supposed moral superiority in the Second
World War. Against them, local nationalists had started waging violent
anticolonial campaigns, sometimes with the earlier complicity of the
Japanese. Pal feared that a Western-dominated imposition of international
criminal law would criminalise these anticolonial movements. American
and Soviet passivity towards the re-occupation by the Dutch and the
French, and sometimes even active military-political complicity in the re-
establishment of colonialism, made Pal sceptical of the universalistic
promises of the new order. The new order’s message of emancipation
seemed like a re-structuring of the old colonial civilising mission.*** Pal’s
suspicion towards the indictment of Japan and the imposition of
international criminal law was therefore concretely grounded in his
anxieties about the re-imposition of colonialism in Southeast Asia as well.
Again there was a broader Bengali/Indian context for this. Not only had
Bengali intellectuals been engaging closely with Southeast Asian cultural-
political life since the interwar years, but the alliance between Nehru and
Sukarno (1901-1970), the first Indonesian President, had also became a
primary building block of the Non-Aligned Movement. In the next
decades, Ho Chi Minh (1890-1969) and the Vietnamese liberation

132 |bid., p. 46, see supra note 129.

138 Ibid., pp. 44-47.
1% Ibid., pp. 49-52.
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movement would also become mascots of left radicalism in India,
especially in Bengal.

Two of Pal’s last writings, in the 1960s, go back to the issues of
global justice, which | have argued, haunted him throughout his career.
The first is a United Nations Law Commission Report from 1962, which
Pal authored in his role as Observer for the Commission at the 5th Session
of the Asian-African Legal Consultative Committee held in Rangoon,
Burma. | would argue that this report should be interpreted as one of Pal’s
final meditations on how global justice could be achieved. It would
happen, he felt, through the meeting of people from different parts of the
world who were driven by a sense of injustice and who shared, in spite of
the differences between them, a common longing for justice. It would
emerge through tension and conversation between normative-
transcendental ideals and ground-level struggles against oppression,
linking the universalism of justice with the concreteness of ever-changing
historical realities.**

Very similar ideas animate a lecture written for a meeting of the
United World Federalists in Japan in 1966. In this lecture, Pal affirmed
his “firm faith” in the role of global law in bringing about global peace.

I have a firm faith in the mission of law in the matter of
world peace. If we are sincerely cherishing a desire for
creating a peaceful world-order, we must look to law. Such a
world-order will be possible only if we succeed in bringing
the world society under the reign of law, — under the might
of that most reasonable force which alone can check the fatal
unhinging of our social faculties. Law alone is entitled to
claim recognition as the most reasonable of the forces which
can help shaping the human society in the right form.**

But simultaneously Pal cautioned against all “pretension to finality”; rules
of international law had evolved over time, and they needed to be
continuously changed according to changing realities.**” Furthermore, if a
world community had to emerge, then community power in the

1% Report on the Fifth Session of the Asian—African Legal Consultative Committee
(Rangoon, January 1962) by Mr. Radhabinod Pal, Observer for the Commission, pp. 153—
54.

1% Radhabinod Pal, World Peace Through World Law, United World Federalists of Japan,
1967, p. 1.

¥ Ibid., p. 1.
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international field would have to ensure that authority was “exercised
with the active concurrence of the governed”; that is, people would come
together, overcoming their differences, to create “a democratically
controlled planned community life for the world”.*® But this in turn could
only happen if they did not imagine their own beliefs and interests to be
the final one. The individual, as well as history as a whole, had to
continuously strive to change and not sanctimoniously uphold their own
ideas as the final word.**

23.7. Conclusion: The Search for Justice without Sovereignty?

| have argued in this chapter that Radhabinod Pal’s attitude to
international criminal law and justice has been inadequately understood
till now. Scholars have concentrated mainly on his Tokyo Judgment; in
contrast, Pal’s voluminous writings on Hindu law or his other writings on
global justice have rarely been studied. Neither has Pal been
contextualised within broader Indian (and more specifically, Bengali)
public discussions about sovereignty and related political theology. His
English writings have not been related to his extensive Sanskrit citations
or the Bengali-language discussions among his predecessors and
contemporaries.

In contrast, | have attempted to capture the multiple Anglophone,
Sanskritic and Bengali worlds of legal-political debate that Pal operated
through, and have suggested that Pal was not a simple champion of extra-
European sovereignty against Western power. In fact, “sovereignty” for
him was an overarching negative category for designating all attempts at
imposing the power of ruling groups over the ruled, whether through
techniques of racial, religious, class, caste or gender oppression. His
Tokyo Judgment too did not amount to a simple exculpation of Japanese
war guilt. He acknowledged the brutality of Japanese war crimes, but held
that these had occurred at the instigation of lower-level functionaries and
not due to any instructions given by the top leaders. Here he differentiated
the Japanese case from three distinct cases as described earlier: the
German Nazis, where he felt that the Nazi leaders were themselves
personally responsible for the crimes, the earlier case of Kaiser Wilhelm
I1, and the case of American bombing of Hiroshima and Nagasaki, where

1% pid., p. 19.
1% Ibid., pp. 19-20.
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too the leadership was personally responsible. However flawed and
problematic this Judgment was, I have argued that Pal’s primary concern
was not to champion Japanese militant nationalism but to prevent the
establishment of Allied sovereignty in Asia. Pal feared, justifiably, that
the Allied Powers would use the post-Second World War trials to
legitimate the re-assertion of their control in Asia, whether in the form of
US or Soviet hegemony, or through attempts to re-establish old style
colonialism, as in British India, Dutch Indonesia or French Indochina.
That Pal, like many other Indians, had to fall back upon the defence of
non-European sovereignty as a necessary evil, as the only measure of
protection against colonial or neocolonial sovereignty allowed by the
international order, was a trick of history which explains why many of
these anticolonial activists, though acutely aware of the violence inherent
in sovereignty and statehood, nevertheless felt compelled to legitimate the
rise of non-European nation states. That decolonisation did not result in a
removal of state sovereignty but only in its replication in Asia or Africa
was the ironic consequence.

Pal’s errors (especially in exculpating Japanese leaders of direct
war crimes) mean that we should treat him and his writings with caution.
While he condemned many of the Japanese atrocities in his Judgment in
strong language, his sometimes ambiguous juristic-historical phraseology
(in suggesting that Japanese imperialism was ultimately provoked and
over-determined by Western colonialism) has left him open for
appropriation by right-wing Japanese politicians.*° There are also debates
among Japanese historians about whether Pal continued to subscribe to
problematic pan-Asianist Japanophile ideologies even after Tokyo, or
whether he advised the Japanese to renounce militarism.*** In spite of his
many excesses and flaws as outlined above, | have used Pal to draw some
conceptual resources which might be useful for imagining international
criminal justice beyond the concrete example of the Tokyo Trial. Pal
believed in the necessity of an impartial international court of criminal
justice to which victor and vanquished states alike would submit after a
war. He felt that such a court, by trying to transcend racial and national
limits, would actually make a kind of global (and not merely inter-

140 This last point is most cogently made by Takeshi, 2011, see supra note 2.

11 Much of this debate rests on reportage of Pal’s speeches and activities in Japan and the
problems inherent in these source materials; for two opposing interpretations, see
generally Totani, 2009, and Takeshi, 2011, supra note 2.
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national) justice functional, a world community under the sign of law. Till
his death Pal never lost faith in the possibility of some form of global
justice. However, he felt that the operation of justice had to be deepened
democratically, by operating through the consent of the governed, and
especially of those disenfranchised populations which had been under
colonial servitude for a long time. Mere judicial acts would not suffice in
this regard even though they would also have a vital role to play. Pal
stressed that justice ultimately had to be dissociated from sovereign
dominance. A just juridical body would thus have to function without
being tied to the interests and authority of a state, a religion, a community
hierarchy, or even a coalition of states claiming (as Keenan did about the
Allied Powers) to act as the mouthpiece of international sovereignty.

Despite the problematic nature of his dissenting Judgment at
Tokyo, this chapter argues that one can make use of Pal’s broader
imaginary about cosmic-moral justice to denounce the atrocities and
oppression carried out by non-European governments (in the name of
national sovereignty or “traditional” values) as much as the oppression
carried out by dominant Western powers. Since debates on international
criminal justice often tend to get polarised between those who defend the
sovereignty of nation states and those who support international
intervention, it is good to think with Pal about the common origins of all
oppression and atrocity. Pal’s “Third World” perspective should not be
used to defend non-Western oppressive power structures (his critique of
caste-oriented governance as a form of “bad” sovereignty is instructive
here). But he can probably also sensitise us against too easy a correlation
between Western power and the interests of humanity as such. His
criticism of Allied sovereignty thus functions as a critique of colonial or
neo-colonial exploitative structures masquerading as benevolent
“civilising” order.

Furthermore, this chapter has underlined the connected nature of
localised as well as transnational forms of oppressive governance and the
bearing this has on conceptualising war crimes and international criminal
justice. The manner in which British colonialism accentuated and
universalised many aspects of social hierarchy in India, or the way in
which European racial nationalism provoked and intensified aggressive
Japanese militarism, or the manner in which modern forms of
transnational capital operate by engaging with and intensifying local
forms of class and gender oppression, demonstrate these myriad

FICHL Publication Series No. 21 (2014) — page 114



Does Intenrational Criminal Justice Require a Sovereign? Historicising
Radhabinod Pal’s Tokyo Judgment in Light of his ‘Indian’ Legal Philosophy

connections. When atrocities resulting from these connections need to be
tackled, attempts at enforcing global justice have to negotiate the multiple
nodes of sovereign violence; isolating a particular society or state as
aggressor and exculpating other societies or states is generally not
adequate in ensuring justice and the empowerment of the disenfranchised
victims. One has to locate the regionalised as well as globalised forms of
oppression that need to be combated through complex and multi-nodal
forms of global justice, including criminal justice.

In any trial, the historical-epistemological perspectives of the
judges and other legal actors involved are of crucial importance in
determining the judicial outcome. My reading of Pal offers a kind of
juristic epistemology, one predicated on a search for what | would refer to
as “bare justice”. This justice does not lie in any positive law, nor even in
any fixed formulation of natural law, understood in the way that Keenan
or Webb did. These latter, resorting to Christian-European vocabularies,
thought that there existed some form of fixed body of rules, natural laws,
which could be just translated into positive law (in the world of
international relations), a jus which could be translated into lex. Taking a
cue from Pal’s writings and from the Tokyo Trial debates (including the
long scholarly aftermath of trying to grapple with Tokyo’s legacy), | have
questioned whether there is necessarily any structural opposition between
natural law and positive law positions, given that natural law arguments
also often fall back for support on a sovereign: a ‘divine lawgiver’ to
legitimate their claims as universal, and a human one to enforce them.
The formal structure of natural law appeared to Keenan, Brown, and
Webb to be similar to that of positive law: only natural law, inscribed in
cosmic-divine rules, had not yet become completely functional in the
realm of human law. For Keenan and Brown, human authority (the Allied
Powers) could act as the agent for translating natural law to positive law
in the field of international (criminal) law, supported by the cumulative
growth of international treaties and jurisprudence.

This study has argued that an epistemology of translation of natural
law into positive law ignores the ever-changing nature of social relations.
The debate between Pal and Keenan, however, suggests that justice
cannot be conceptualised as the mere implementation of already-known
laws (positive or natural), even less as the sovereign fiat of some political
community claiming to represent the universal interest or the common
good. Justice is more adequately imagined as a horizon, as a universalistic
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standard to which one can aspire, but which can never be completely clear
to us, and therefore never completely translatable into a fixed corpus of
rules and governmental apparatus. Justice, in this view, cannot be
imagined as inscribed in some pre-given natural law order. One can
however attempt to understand justice by attempting to understand better
social-historical realities and by trying to remove biases effected by self-
interests masquerading as final truths; this element of self-reform is
repeatedly emphasised by Pal. It is the ground-level, ever-transforming,
contingent nature of fighting oppression through shifting legal norms and
judgments which need to be connected to the horizon of justice. To cite
Pal, such a striving for justice also needs to be based on recognising the
“sacred” nature of the Other.*? Being inherently sacred, the Other demands
from us nothing less than justice; the just act is therefore one which
attempts to will the universal good, even if such an act necessarily remains
circumscribed by the actor’s limitations.

Juristic epistemology was also related in Pal’s mind to a juristic
cosmology and a juristic soteriology. Citing a famous hymn of the
Rgveda (10.129, popularly known as the Nasadiya Sukta), Pal noted how
the seer Prajapati Parameshthin had discerned the evolutionary and
transforming nature of the world from a single unity (eka), and how the
hymn highlighted the importance of relativising existing knowledge given
the horizon of the unknowable (na veda). What Pal says about the seer
can equally be taken as a comment on his own worldview: “The sage
seems at times to be given to Scepticism, and yet we find him already
conscious of the need of faith and as such tending to Mysticism”. Given
the hymn’s complex narrative of the creation of the world from a unity, it
also gave Pal an account of the world created not by “a whimsical wilful
being” but by the unity underlying the world and its “nature” (svadha) to
evolve.* It was ultimately cosmological unknowability, the expanse of
the “inconceivable”, which “supplied the metaphysical basis of duty and
ultimate guarantee of right”.*** Pal’s citation of Yajnavalkya (discussed
above) enabled him to relate this pre-theological cosmology to a
soteriology; the attempt to acknowledge one’s limits and simultaneously
to strive for greater justice was also a process of achieving perfection.

142 pal, 1958, p. 172, see supra note 6.

143 pal, 1927, pp. 24-27 (quotations from p. 27), see supra note 6; also, Pal, 1958, pp. 119-22,
see supra note 6.

144 pal, 1958, p. 122, see supra note 6.
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Pal’s search for justice was ultimately neither a quest for positivism nor
one for divinely-dictated theologically-oriented natural laws, even if his
deceptive juridical language lulls us into thinking in turns that he is a
positivist or a naturalist.

In conclusion, | would argue that dissociated from alliance with
sovereignty and power, the quest for international criminal justice can
strive to be (even if it is never completely successful) a public process in
which judges and other legal-political actors functioning through an
impartial court attempt to find out and enforce what is just. At the same
time, the search for justice still remains a personal act through which one
attempts to be just, relying not on fixed norms or power structures, but on
conscientious readings of changing “historical” realities even as one
strives to peel away one’s own ingrained prejudices. From this
perspective, every decision, every act of judgment, is an act for bettering
oneself, an ethical act. Since there are no pre-given norms, scriptures,
ideologies or sovereign laws that are a priori just, every attempt to enact a
just act, to judge justly, is also a substitute cosmological act (to take a hint
from Pal), an act of crafting the world in the absence of “a valiant god”,**°
in the epistemological gap left by the missing ‘divine lawgiver’. The
debates in Tokyo stemmed in part from dissonances in thinking about
political-legal theology in relation to international criminal justice. From
the viewpoint of this study, justice cannot be conceptualised as a sacred
Nomos standing above and beyond profane history. Rather, the unknown
horizon of justice (or rta) invites us to wade through (what Pal referred to
in 1955 as) “the guilt of history”.'*® The present historical essay has
aimed at drawing attention to this uncomfortable historicity of justice.

145 See Pal Judgment, pp. 238-39, supra note 1.
146 See Pal, 1955, supra note 129.
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The War Court as a Form of State Building:
The French Prosecution of Japanese War Crimes
at the Saigon and Tokyo Trials

Ann-Sophie Schoepfel-Aboukrat”

24.1. Introduction

In the aftermath of the Second World War, a new Asia emerged from the
ashes of war. The end of the war saw a new movement, stressing the
creation of a new Asia where all vestiges of colonialism and imperialism
would be eliminated. In this context, the Allied prosecution of Japanese
war criminals (1945-1951) constituted a resource for overcoming the war
and preparing the future world order. Following the guiding principles of
the European prosecution of German war criminals, international lawyers
had to consider the new political landscape in Southeast Asia that
reflected calls for decolonisation. Their reflections contributed to the
historical and intellectual foundations of international law.

After the announcement of the Japanese capitulation on 15 August
1945, and before the arrivals of the Allies, revolutionary groups filled the
power vacuums in Southeast Asia. The Viet Minh (League for the
Independence of Vietnam), the nationalist communist party founded by
Ho Chi Minh in 1941 in Vietnam, declared independence on 2 September
1945. French legitimacy as a victorious nation was discussed first in
Indochina by independence movements,* second by China and the United

*

Ann-Sophie Schoepfel-Aboukrat is a Ph.D. student in history at the Cluster of
Excellence “Asia and Europe”, Heidelberg University, Germany, and part of the
Transcultural Justice research group at the Cluster of Excellence “Asia and Europe in a
Global Context”. She is affiliated with the Graduate Programme at Kyoto University,
Japan. She graduated in History (Ttbingen University and Aix-en-Provence University)
and in Legal Anthropology (Strasbourg University), writing theses dealing with aspects of
memory of the Second World War in East Asia. She was a visiting scholar at Sciences Po
Paris, France, where she has taught European history. Her Ph.D. project analyses the
interaction between war crimes trials policy in Asia and Europe, focusing on the French
position at the International Military Tribunal in the Far East and the prosecution of
Japanese war crimes at the French Military Court in Saigon (Indochina).

David G. Marr, Vietnam 1945: The Quest for Power, University of California Press,
Berkeley, 1995, pp. 347-540.
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States (‘US’),? and finally by the Japanese occupation. France was
accepted as an ally to judge Japanese war criminals at the International
Military Tribunal for the Far East (‘IMTFE’ or ‘Tokyo Trial’) and at the
French Permanent Military Tribunal in Saigon (‘FPMTS’ or ‘Saigon
Trials’) in Indochina. Its political and legal approach differed from that
which it adopted in Europe, as France was faced with the task of
managing a profound political change in Indochina and the transformation
of the federation’s legal framework, and struggled with its own legacy as
a colonial power.

The application of substantive principles of criminal justice had an
important political connotation, as the disintegration of French Indochina
— the federation of colonies comprising three Vietnamese regions,
Cambodia and Laos — was bringing to light French imperialism. To
restore its sovereignty over Indochina, France indicted Japan at the
IMTFE in Tokyo for its Indochinese occupation from 1940 to 1945, and
in Saigon for war crimes committed after 9 March 1945. On 9 March
1946 the FPMTS was re-established in Saigon, exactly one year after the
Japanese coup d’état in Indochina, which resulted in the complete
dismantlement of the French colonial structures.® The Japanese occupation
of Indochina contributed significantly to the development of decolonisation
in the French colonial empire. While France’s position in Asia was
seriously weakened after the war, the new French state builders had to
dim the memory of this period.

According to the most recent research, only 230 Japanese war
criminals were tried in Indochina.* This is far less significant when

During the Second World War, China and the US were determined to prevent the
resumption of French rule in Indochina. See, Gary H. Hess, “Franklin Roosevelt and
Indochina”, in The Journal of American History, 1972, vol. 59, no. 2, pp. 353-68. At the
Potsdam Conference in July 1945, the Allied Chiefs of Staff decided to temporarily
partition Vietnam at the 17th parallel until the arrival of the French troops in Indochina;
British forces would take the surrender of Japanese forces in Saigon for the southern half
of Indochina, Chinese troops in the northern half. However, some Americans and Chinese
remained against the French presence in Southeast Asia. See Marr, 1995, pp. 241-96,
supra note 1.

®  Ralph B. Smith, “The Japanese Period in Indochina and the Coup of 9 March 1945”, in
Journal of Southeast Asian Studies, vol. 9, no. 2, pp. 268-301.

It is essential to exercise caution regarding this information up to this day since such
research had not been done on the statistics of judgments against German and Japanese
war criminals based on the French military archives. See Chizuru Namba, “& — it itk
BBICBITD 7 7V ADA » Ry B OFERE &5 A ARANBILEH [Dainiji
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compared to the number of German war criminals prosecuted in France,
which totalled 2,345.° While these numbers seem to indicate that France
had little interest in the prosecution of Japanese defendants, and did not
have the machinery in Indochina to prosecute them, this chapter argues
that the opposite is true. For France, the trials at Tokyo and Saigon served
as an important tool in re-establishing its position as a world power and a
victorious nation among the Allies. At the IMTFE, France sent a judge,
Henri Bernard, and a prosecutor, Robert L. Oneto, to prosecute major war
criminals.® The investigation and trials helped strengthen the French rule
of law. And it sent a strong signal that such crimes would not be tolerated
in the new post-war society.

There is no comprehensive study of the French position at the
IMTFE. And the Saigon Trials have received little interest,” due to the
lack of official, publicly available archival access in France. The research
into newly declassified archival material tries to close that gap and
addresses the question of French war crimes trials policy in Saigon. The
Saigon and Tokyo Trials performed an invaluable social as well as a state-
building function for France. They provide us with a better understanding
of the different types of post-Second World War prosecutions, which took
place in an important period in international criminal law development.
The chapter discloses how France related state policies to criminal justice
and foreign affairs and how it applied principles of criminal justice. The
answers to these questions lie in the trial papers, French national laws,
records of the United Nations War Crimes Commission (‘UNWCC”) and

Sekai taisengo ni okeru Furansu no Indoshina fukki : senjiki no seisan to tai Nihonjin
senpan saiban, in = H*#23E5E [Keio Journal of Economics], 2011, vol. 14, no. 2, p. 181.

Henry Rousso, “L’épuration: die politische Séuberung in Frankreich”, in Klaus-Dietmar
Henke and Hans Woller (eds.), Politische S&uberung in Europa: die Abrechnung mit
Faschismus und Kollaboration nach dem Zweiten Weltkrieg, Deutscher Taschenbuch
Verlag, Munich, 1991, pp. 214-26.

See Yves Beigbeder, Judging War Crimes and Torture: French Justice and International
Criminals Tribunals and Commission (1945-2005), Martinus Nijoff, Leiden, 2005; Jean
Esmein, “Le juge Henri Bernard au procés de Toky6”, in Vingtiéme sieele, revue
d'histoire, 1998, no. 59, pp. 3-14.

Philip R. Piccigallo, The Japanese on Trial: Allied War Crimes Operations in the East,
1945-1951, University of Texas Press, Austin, 1979, pp. 201-8; Namba, 2011, pp. 179-
206, see supra note 4; Beatrice Trefalt, “Japanese War Crimes in Indochina and the French
Pursuit of Justice: Local and International Constraints”, in Journal of Contemporary
History, forthcoming.
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the private papers of the French Judge appointed to the IMTFE, Henri
Bernard.

The chapter highlights the French historical and intellectual
foundations of the enforcement of criminal law at the Saigon Trials and at
the IMTFE in the wake of decolonisation. The argument presented is two-
fold. On the one hand, France wanted to show with its legal engagement
that it resided with the victorious nations. On the other hand, it aimed at
sending a message to the world that it had emerged from the war as a new
republican power, which was suited to protecting Indochina, thereby
trying to erase its colonial past. The chapter is organised in four parts.
First, it presents the guiding principles of French criminal law after the
Second World War. Second, it demonstrates the French strategy in the
struggle for decolonisation in Indochina to investigating war crimes, and
third, the criminal proceedings at Saigon. Finally, it analyses the legal
interpretation of the French delegation in Tokyo.

24.2. New Doctrinal Elements of International Criminal Law: The
Guiding Principles of the War Crimes Ordinance

During the Second World War, the German occupation of France had
shaken French republican foundations. The exiled government of General
Charles de Gaulle wanted to bring back democracy. The national future of
the country was bound to the prosecution of its enemies. War crimes trials
thus became an element of state building for the French.

The US started to take an active interest in the future of French
legal foundations after the French liberation, as they hoped to rely on
France as a republican ally in world affairs. In July 1944 the Office of
Strategic Services (‘OSS’) published an information guide about the
French administration of justice, which “shares with English common law
the distinction of being one of the two legal systems in wide use among
modern industrialized nations”.® The information guide highlighted the
legal issues that France would have to face after the war.

After the French defeat in June 1940, the French President Albert
Lebrun appointed Marshal Philippe P&ain as Prime Minister. Péain first
made peace with Germany and reorganised the French Third Republic

8 The Administration of Justice in France, Civil Affairs Guide, “Administration of Justice”,

Office of Strategic Services, 29 226/54, 7 July 1944 (“Administration of Justice”), p. 2.,
National Archives and Records Administration, Maryland, USA (‘NARA”’).
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into an authoritarian regime. The Vichy regime had defeated the spirit of
republican law with the enforcement of totalitarian political control and
racial discrimination.” In French Indochina, Jean Decoux, who was named
the Governor-General, swore allegiance to Pétain’s regime and
emphasised the totalitarian aspect of the state.’® According to the Office
of Strategic Services,** France would have to reform its legal system
after, its liberation, in order to appear legitimate:

The abolition of fascist vestiges must be the immediate goal

of any reform of justice. Until the Vichy machinery has been

destroyed in fact and removed in form, it will be impossible

for the French to believe that freedom has returned to the

courts of his land.*

The French state builders were aware of the importance of restoring
the French republican legal tradition. On 28 August 1944, one month after
the publication of the information guide by the OSS, the Provisional
Government of the French Republic — the interim government that ruled
France from 1944 to 1946 — issued an Ordinance, Concerning the
Suppression of War Crimes (‘War Crimes Ordinance’) in Algiers.”® This
War Crimes Ordinance was the fruit of a long reflection among the jurists
who fought against the Pé&ain regime, and who associated themselves
with the Allied war crimes policy. These jurists presented themselves as
inheritors of the French republican tradition.

Two vital factors have to be taken into account for the setting up of
the War Crimes Ordinance. First, the democratic branch of the Resistance
movement issued it, thus inculcating it with Christian values. The
communist branch of the Resistance was in no way involved. Second, the
interim government refused to hold the prosecution of war crimes before

See L'mor YagT, “L’homme nouveau” et la révolution nationale de Vichy (1940-1944),
Presses Universitaires Septentrion, Paris, 1997, p. 56.

Eric T. Jennings, Vichy in the Tropics: Petain’s National Revolution in Madagascar,
Guadeloupe and Indochina, Stanford University Press, Stanford, CA, 2004, pp. 162-98.

Administration of Justice, p. 19, see supra note 8.
12 H
Ibid.

¥ Ordonnance du 28 aoCt 1944 relative ala réoression des crimes de guerre [Ordinance of 28
August 1944 concerning the Suppression of War Crimes], Journal Officiel (Algiers), 30
August 1944, p. 780 (“War Crimes Ordinance”); see also United Nations War Crimes
Commission, “French Law Concerning Trials of War Criminals by Military Tribunals and
by Military Government Courts in the French Zone of Germany”, 1948 (http://www.legal-
tools.org/doc/198950/), (“French Law Trials of War Crimes”).

10

11
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civil courts and opted for the military courts instead. A few months after
the publication of the French War Crimes Ordinance, the British War
Cabinet also decided that “war crimes committed against British subjects
or in British territory should be dealt with by military courts set up to try

them in Germany”.*

The atrocities of the Second World War compelled the need for
international prosecution after the Allied victory. On 13 January 1942
delegates of the Free French National Committee signed the Inter-Allied
Declaration on Punishment for War Crimes in London, better known as
the St James’s Declaration, establishing the UNWCC. Under the aegis of
the Allied powers, the UNWCC was to investigate and obtain evidence of
war crimes. Free French representatives took part in the Allied
investigation into the perpetration of war crimes in Europe in October
1943, and at the UNWCC’s Chungking Sub-Commission (‘Sub-
Commission’) in May 1944. However, the investigative body was
subordinated to political considerations. Representatives from the French
government in exile possessed only limited powers.'®

In May 1944 RenéCassin, a French jurist, law professor and judge,
issued a memorandum for his government in exile in London about the
prosecution of war crimes in France.’® He had significant experience in
the area of criminal law. As a French delegate to the League of Nations
from 1924 to 1938, Cassin pressed for progress on disarmament and in
developing institutions to aid the resolution of international conflicts. In
London, he had published the 1940 declaration to demonstrate the
unconstitutionality of the Péain’s regime. '’ He also supported the
creation of the UNWCC where he was designated as a French
representative. According to Cassin, the primary reference for the
prosecution of war crimes in France should be the French criminal
procedure, namely the Penal Code and the Code of Military Justice.™

14 War Cabinet 131, CAB65/44, National Archives, United Kingdom (‘TNA”).

15 Cherif Bassiouni, Introduction to International Criminal Law, Martinus Nijhoff, Leiden,
2012, p. 549.

6 Rapport du Professor Cassin, 9 May 1944 (“Cassin Report™), BB-30/1785, Archives

nationales de France, Paris (‘AN”).

Michde Cointet and Jean-Paul Cointet, La France a Londres: renaissance d’un Etat

(1940-1943), Editions Complexe, Brussels, 1990, p. 52.

These legal codes were established in the longue durés. The guiding principles of the

Penal Code and the Code of Military Justice referred to the legal codification of criminal

17
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Cassin also focused on two new innovative legal principles: the offence of
belonging to a criminal association (“association de malfaiteurs™) and the
question of superior orders. Superior orders should under no
circumstances be interpreted as a lawful excuse.™

As an answer to Cassin, Frangis de Menthon, a French politician
and law professor, issued a memorandum in May 1944.2° The personal
experience of Menthon is important for the understanding of this
memorandum. Indeed, Menthon studied law in Dijon, where he joined the
Association catholique de la Jeunesse franqise. His Catholic background
influenced his legal conception on the prosecution of war crimes.” The
war experience also influenced Menthon. During the Second World War,
he was an active member of the French Resistance in France: he was the
founder of the first cell of the LibertéResistance movement in Annecy in
November 1940 and a second one in Lyon shortly afterwards, and the
editor of the underground newspaper, Libert&é He was captured,
interrogated in Marseille and then released. In July 1943 he joined de
Gaulle in London and followed him to Algiers. Menthon became
Commissioner of Justice in the Comitéfrangis de Libé&ation nationale
(French Committee of National Liberation) from September 1943 to
September 1944. In his memorandum, Menthon suggested that war
criminals should be punished in military tribunals composed mostly of
Resistance members to replace the military elite in France who had
collaborated with the Axis Powers during the Second World War.?

Both Menthon and Cassin’s ideas for the prosecution of war
criminals were considered in the War Crimes Ordinance of 28 August
1944, issued by de Gaulle’s government. On the one hand, Menthon
suggested war crimes should be prosecuted in Permanent Military

acts and punishment after the French Revolution and under Napoleon at the beginning of
the nineteenth century, and their evolution under the positivist school in the 1880s and
after the First World War. See Fr&lé&ic Debove, Frangis Falleti and Emmanuel Dupic,
Pré&is de droit pénal et de procélure pénale, Presses Universitaires de France, Paris,
2013, pp. 23-30.

Cassin Report, see supra note 16.

Note sur la répression des crimes de guerres [Note on the Suppression of War Crimes], 22
May 1944, BB-30/1785, (“Note on Suppression of War Crimes”), AN.

Claudia Moisel, Frankreich und die deutschen Kriegsverbrecher: Politik und Praxis der
Strafverfolgung nach dem Zweiten Weltkrieg, Wallstein Verlag, G@tingen, 2004, p. 66.

Note on Suppression of War Crimes, see supra note 20.
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Tribunals consisting of five military judges, the majority of whom were to
be selected “among officers, non-commissioned officers and other ranks
belonging to the French Forces of the Interior or a Resistance Group”
according to Article 5 of the War Crimes Ordinance. Article 14 of the
Code of Military Justice stated that the President of the Tribunal should
be a civil magistrate. On the other hand, as Cassin had recommended, the
French criminal procedure was to be the main reference for the
prosecution of war crimes. Article 1 of the War Crimes Ordinance stated
that persons liable to prosecution were:
Enemy nationals or agents of other than French nationality
who are serving the enemy administration [...] and who are
guilty of crimes or delicts committed since the beginning of
hostilities; either in France or in territories under the
authority of France, or against a French national, or a person
under the French protection [...] or against the property of
any natural persons enumerated above, and against any
French corporate bodies.
The terms “war crimes” and “war criminals” were left undefined,
although in Article 2 punishable offences are mentioned:
(1) The illegal recruitment of armed forces, [...]
(2) Criminal association [...] organisations or agencies
engaged in systematic terrorism; [...]
(3) Poisoning[...]
(4) Premeditated murder [...] shall include killing as a
form of reprisal; [...]
(5) Tllegal restraint [...] shall include forced labour of
civilians
(6) Tllegal restraint [...] include the employment on war
work of prisoners of war or conscripted civilians;

(7) Tllegal restraint [...] shall include the employment of
prisoners of war or civilians in order to protect the
enemy;

(8) Pillage[...]

The guidelines of the French criminal law to prosecute war
criminals were conditioned by French division during the war between the
supporters of the Pé&ain regime and the French Resistance. The French
people had to face a difficult transition between the Vichy authoritarian
regime and the new democracy of de Gaulle and the Allied troops. French
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supporters of de Gaulle demonstrated the wish for France to return to its
democratic and republican tradition by setting up a fair procedure through
the War Crimes Ordinance and French criminal law. These jurists
contributed to the creation of a legal and judicial precedent in the post-
Second World War prosecutions that were decisive for the later creation
of other ad hoc criminal tribunals.

24.3. The French National Strategy to Investigating War Crimes in
Indochina

French participation in the German war crimes prosecution had to face
structural, judicial and administrative difficulties. These difficulties were
even greater for the prosecution of Japanese war criminals and were
compounded by political considerations. In Indochina, France still tried to
re-establish its sovereignty and to weaken the Indochinese people’s fight
for independence. The French state builders had to develop in Indochina a
national strategy to restore confidence between the French and the
Indochinese. The investigation of war crimes was part of a comprehensive
recovery strategy for the French colonial empire.

In order to do so, the state builders introduced the guiding
principles of the War Crimes Ordinance. The Ordinance was applicable
not only to Metropolitan France but also Algeria and other colonies, by
virtue of Article 6. The Code of Military Law required the establishment
of “at least one Permanent Military Tribunal in each military region [...]
in time of war” (Article 10). As to the place of this court, the Code further
directed, it “shall, in principle, be the capital of the military region”. Thus,
Saigon became the site of the French war crimes tribunals in Indochina
and followed the same procedure as in the Permanent Military Tribunals
in France to prosecute German war criminals. But the Saigon Trials could
only operate effectively in 1946, when British occupation of Saigon had
come to an end.?

The final outcome of the French prosecution of Japanese war
crimes in Southeast Asia was far less significant than the French
prosecution of German war crimes in Europe. At the Sub-Commission in
Chungking, the regular changes of the French staff could not provide the
same meaningful participation as at the UNWCC’s London headquarters.

2 Joseph Buttinger, Vietham: A Dragon Embattled, Praeger, New York, 1967, p. 244.
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At the Sub-Commission, France was represented by six different jurists
from 29 November 1944 to 4 April 1947: Achille Clarac, Jean Daridan,
M. de Montousse, Jean Brethes, Eric Pelin and Michel Bertin.?* These
representatives held at the same time various functions in the French
colonial administration; for example, Clarac was the diplomatic adviser to
the French High Commissioner in Indochina.® The French prosecutor at
the IMTFE, Oneto, met difficulties in filing the French Indictment.?

According to Beatrice Trefalt, there were three interrelated reasons
explaining the complications the French encountered. First, the perceived
collaboration of the French Indochinese government with Japan until
March 1945, which complicated the definition of war crimes and the
limits of the French prosecution; second, the pursuit of war criminals in
Indochina, which was complicated by French military weakness at the
time of the Japanese defeat, and the resulting occupation of Indochina on
behalf of the Allies by Nationalist Chinese troops above the 16th parallel,
and by British troops below the 16th parallel; and third, the Vietnamese
declaration of independence and limited international support for (or
outright interference in) France’s post-war colonial ambitions in the Far
East also interfered with the French pursuit of Japanese war criminals.?’

The Declaration of Independence of the Democratic Republic of
Vietnam (‘Declaration’) on 2 September 1945 played a valuable role in
the struggle for independence. It revealed to the French state builders the
Vietnamese indignation and their historical interpretation of the French
and Japanese collaboration during the Second World War. It states:

During and throughout the last eighty years, the French
imperialists, abusing the principles of “freedom, equality and
fraternity”, have violated the integrity of our ancestral land
and oppressed our countrymen. Their deeds run counter to
the ideals of humanity and justice [...]

In the autumn of 1940, when the Japanese fascists, in
order to fight the Allies, invaded Indochina and set up new

2 United Nations War Crimes Commission, Far Eastern and Pacific Sub-Commission,
Minutes Nos. 1-38, S-1804-0005-15835 (https://www.legal-tools.org/en/go-to-
database/Itfolder/0_28557 /#results).

Ministere des Affaires Etrangéres et Europénnes, Documents diplomatiques frangis, 1.
Juillet-31 Dé&embre 1947, P.I.E. Peter Lang, Paris, 2009, p. 1018.

Esmein, 1998, pp. 5-6, see supra note 6.
Trefalt, forthcoming, see supra note 7.
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bases of war, the French imperialists surrendered on bended
knees and handed over our country to the invaders.

Subsequently, under the joint French and Japanese yoke,
our people were literally bled white. The consequences were
dire in the extreme. From Quang-Tri up to the North, two
millions of our countrymen died from starvation during the
first months of this year.

On March 9th, 1945, the Japanese disarmed the French
troops. Again the French either fled or surrendered
unconditionally. Thus, in no way have they proved capable
of protecting us; on the contrary, within five years they have
twice sold our country to the Japanese.?

This Declaration was widely debated in France and paved the way
for very serious preparations for the war crimes trials in Saigon, through
which the French wanted to reinstate their authority and show their
commitment to the Vietnamese people. Faced with the prospect of
decolonisation, France had to reaffirm its sovereignty over Indochina. The
French war crimes trials policy in Indochina consequently reflected a new
position that France adopted regarding Indochina. France took three
decisive steps to deal with this matter.

First, on 27 October 1946 the Constitution of the Fourth Republic
created the French Union to replace the old French colonial system and to
abolish the “indigenous” status. In 1946 France accepted to give more
independence to Vietnam, Laos and Cambodia through a new statute.
Vietnam, Laos and Cambodia became associated states in the French
Union. However, in December 1946 France resorted to war against the
Viet Minh in order to restore colonial rule to Vietnam. But as soon as
hostilities began, France concluded an agreement with Bao Dai, the last
Emperor of Vietnam. On 5 June 1948 France recognised “the
independence of Vietnam, whose responsibility it will be to realise freely
its unity”. Vietnam, through Bao Dai, proclaimed “its adherence to the

French Union as a state associated with France”.?®

Second, France prosecuted collaborators within the context of the
legal purge. For example, Decoux, French Governor of Indochina, was
arrested and prosecuted after the war.*® The FPMTS also tried Vietnamese

% Vijetnamese Declaration of Independence, 1945.
% The Ha Long Bay Agreements recognising the independence of Vietnam, 5 June 1948.
% procés en Haute Cour de justice de Decoux, 3-W 150-162, AN.
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and French collaborators. On 13 August 1946 Ho Van Minh was sentenced
to lifetime forced labour for “participating in an attempt to demoralise the
Army or the Nation”, with the object of weakening national defence. !
During the war Ho Van Minh had denounced some French citizens for
supporting the Allies. In 1946 the first French citizen to be sentenced was
Emile Eychenne, an entrepreneur born in Indochina. Eychenne was
charged with “attacks on the state security — friendly and inconvenient
agreements with Japanese”, because he had supported the Japanese after
March 1945.%

Third, the French provided a specific definition of war crimes in
Indochina with regards to the period covered. Difficulties were present at
the onset of the French—Japanese war. There were diverging
interpretations as to the exact beginning of the war. When the administration
of French Indochina was bequeathed to the Vichy government, it ceded the
control of Hanoi and Saigon in 1940 to Japan. A year later Japan extended
its control over the whole of French Indochina and both countries ruled
Indochina together.®® In March 1945 the Japanese imprisoned the Vichy
French and took direct control of Vietnam until they were defeated by the
Allies in August 1945. According to the Federal Counsellor at the Office
of Legal Affairs, Albert Torel, the Japanese had engaged in military
operations against French troops since March 1945. His suggestion was
finally accepted. War crimes to be tried in Saigon were restricted to the
period between 9 March 1945 and 15 August 19453

In spite of the struggle for decolonisation, France adopted a
pragmatic approach to the prosecution of war crimes in Indochina. It
created a new legal framework with the legal purge, the creation of the
French Union, the War Crimes Ordinance of 28 August 1944 and its
adaptation to the local context. The French state builders wanted to
demonstrate to the Indochinese that the values that the “new” France
defended were right, fair and equitable.

8L French Permanent Military Tribunal in Saigon, The Case of Ho Van Minh, Judgment, 13

August 1946.

French Permanent Military Tribunal in Saigon, The Case of Emile Eychenne, Judgment, 18

September 1946.

See Chizuru Namba, Franais et Japonais en Indochine (1940-1945): Colonisation,

propagande et rivalit€culturelle, Karthala, Paris, 2012.

¥ Note d’Albert Torel, INDO HCI, ConsPol 153, Archives nationales d’Outre-Mer
(‘ANOM”).

32

33

FICHL Publication Series No. 21 (2014) — page 130



The War Court as a Form of State Building: The French Prosecution
of Japanese War Crimes at the Saigon and Tokyo Trials

24.4. A Model of Court Proceedings? The Criminal Proceedings at
the War Court in Saigon

France supported the creation of the Nuremberg and Tokyo Tribunals as
the first international courts set up to judge individuals at the highest
levels of government for grave violations of international criminal law.
However, Judge Bernard disapproved the way that investigations were
conducted in Tokyo. He considered the French court proceedings as a
model. But in reality how did the criminal proceedings take place in
Indochina in the context of decolonisation?

According to the specific French legal approach to war crimes,
between October 1946 and March 1950 the Saigon Trials heard about 39
cases of accusations of war crimes committed by members of the Imperial
Japanese Army. The Japanese were tried on a wide variety of offences.
French prosecutors accused Japanese of “mass murder” of French
prisoners of war (‘POW’) by “outright decapitation” or “prolonged
torture”; “ill-treatment of POWSs and having forced them to do certain
work in violation of international conventions”; “mass slaughter” or
“assassination” of French POWSs, civilians and men and women of the
Indochinese Resistance Group.®® It must be noted, however, that as an
archival analysis suggests, no Japanese who stood before a Saigon court
was charged with “crimes against peace” or “crimes against humanity”,
the new charges established at Nuremberg and Tokyo.*® Japanese suspects
who could not be tried accordingly by the French military were
subsequently released and returned to Japan.*’

According to Chizuru Namba, of the overall total of Japanese war
criminals judged at the FPMTS, 112 received prison sentences, 63 were
executed, 23 received life imprisonment and 31 were acquitted.® Before
June 1946 France identified more than 933 Japanese suspected of war
crimes.® It is important to note that most of the victims were French or
Indochinese people who usually had a particular status in Indochina; they
were “protected” by France. This characteristic of the FPMTS differed

% Ppiccigallo, 1979, p. 207, see supra note 7.

% Ibid., p. 204.
" Ibid., p. 207, see supra note 7.
Namba, 2011, p. 187, see supra note 4.

Lettre du Commissaire géné&al ala justice au Garde des Sceaux, Saigon, 13 June 1946,
BB-30/1791, AN.
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from the other Class B and C war criminal trials conducted in Southeast
Asia where violence against native people was indicted. According to
Hayashi Hirofumi, the majority of Japanese war criminals brought before
British courts in Singapore, Malaya, North Borneo, Burma and Hong
Kong faced charges of crimes against Asian civilians, amounting to about
60 per cent of the total case.“’ Namba explains that the Japanese
committed crimes against the Viet Minh members who refused to
recognise the French legal authority in Saigon to prosecute Japanese war
criminals.

The complex and very long French criminal proceedings have been
criticised for having insufficient evidence to validate the Judgments. But
analysis of documents reveals that this is not the case. To understand the
criminal procedure in Saigon from its preparatory stage to the Judgment,
we will examine in detail the prosecution of Kyota Katsunami,
commander of the Japanese Secret Police (‘Kempetai’) detachment at
Phan Thiet in southeastern Vietnam in 1946.* In June 1946 a French
priest named Brugidou lodged a complaint against the Kempetai in Phan
Thiet for abuse and mistreatment following the Japanese coup on 9 March
1945. ** During the course of one month, the French and English
authorities conducted an investigation. They collected together evidence
from intelligence reports and interrogations. The British Army carried out
most of the interrogations, assisted by an interpreter. After the
investigation, the French authority sent a file document to the UNWCC.*?

0 Hirofumi Hayashi, “British War Crimes Trials of Japanese”, in Nature-People-Society:

Science and the Humanities, no. 31, 2001.
French Permanent Military Tribunal in Saigon, The Case of Sergent Katsunami, Judgment
36, 21 October 1946, (“Katsunami Judgment”), Dé& central d'archives de la justice
militaire (‘\DCAIM”).
Ibid., Lettre du Commissaire de la République pour le Sud Annam &aPhan Thiet au
Déeguédes Crimes de Guerre pour le Sud Annam, 6 June 1946, see supra note 41.
# bid., UNWCC file. It states:

Name of the accused: Kyota Katsunami

Date and place of commission of alleged crimes: March-April 1945 —

Phan Thiet Gendarmerie

Number and description of crime in war crime list: Crime No 3 and

Crime No 13 / Robbery, ill-treatment of detainees, abuse and torture.

Reference to relevant provisions of national law: Penal Code Art. 302,
303 and 344, Art 400.
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The investigation files with intelligence reports, interrogations and
the UNWCC documents were forwarded to Saigon to start proceedings on
3 July 1946. From 18 July 1946 to 10 October 1946, an investigating
Judge, Jean Péri, processed the complaint. Péri questioned witnesses,
interrogated suspects and ordered further investigations. His role was not
to prosecute the accused, but rather to gather facts, and as such his duty
was to look for any evidence available (a charge et a deécharge),
incriminating or exculpatory. On 18 August 1946 Péri held a cross-
examination between the witnesses and the defendant. On this occasion,
Katsunami declared:

Having a very bad memory, | previously declared not to
have beaten the R.P. Brugidou. But, during the confrontation
tonight, 1 recognized him. | recognize, indeed, to have
beaten him, but I did not kick him.**

The scope of the inquiry was limited by the mandate given by the
prosecutor’s office: the examining judge could not open a criminal
investigation sua sponte. Hence, Péri, as the examining Judge, decided
there was a valid case against Katsunami. The examining judge asked
Katsunami to choose his own attorney. Upon his refusal to do so, Péri
appointed a defence counsel for him. On 17 October 1946 the prosecution
notified Katsunami “crimes alleged, the text of the law applicable, and the
names of witnesses”. Four days later, on 21 October 1946, Katsunami was
judged in public proceedings. After all the testimonies had been heard, the
accused and his counsel were offered the occasion for final words.
Katsunami declared:

I have been ordered to conduct violent investigations and |

have been forced to engage in violence because | wanted the

Japanese victory. | have only carried out my duty and

without racial hate against the Whites.*

Particulars of evidence in support: MoRIYAMA Yasumasa and NISHIDA
Masami

Notes: KyoTA is greatly responsible for all that business - his
accomplices, sergent GunTzl and military police Akama who have to
bear heavy charges would both be dead, this is? without certainty.
Those three men are accused of severe ill-treatment towards French
civilians arrested and put in the PHANTHIET military police prison.

Ibid., Procés verbal interrogatoire et confrontation, 12 August 1945.

% Ipid., Audience, 21 October 1946.
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Kyota was found guilty and sentenced to forced labour.

Upon a conviction, French Military Tribunals awarded a wide range
of punishments under the Penal Code: death; penal servitude for life;
deportation; penal servitude for a term; detention and confinement (Penal
Code, Article 7). The pronouncement of Judgment took place in open
court. Military Tribunals reached all decisions by majority vote. Before
awarding sentence, Tribunals considered any possible extenuating
circumstances. Under the Code of Military Justice, a convicted accused
could register an appeal within 24 hours of the time of Judgment. Review
of such petitions by a Military Appeal Tribunal followed. Many Japanese
war criminals tried to take advantage of this possibility, as with the
example that follows.

The Judgment of the Japanese Colonel Shizume and three Japanese
Captains*® in January 1950 was very well known. They were tried for
massacring 300 French prisoners at Lang Son between 9 and 11 March
1945. The evidence showed that Shizume ordered the prisoners to be
taken in groups of 20 into a small courtyard where they were shot and
bayoneted. Captain Kayakawa was accused of having ordered Japanese
soldiers to kill General Emile-René Lemonnier, after his refusal to
surrender. Their lawyer, Fujio Sugimatsu, pleaded for clemency and he
wrote to the French Judges on 24 January 1950:

I was in charge of the defence during the judgment
pronounced at the English Army Court of Singapore on the
WATARI case [...] The judgment pronounced in opposition
to these 9 accused was as follows: 4 acquitted and 5
sentenced to prison. I can’t help being moved to tears by
hearing this fair judgment overcoming all feelings of
hostility, race or retaliation. Such a trial opens a new era of
history and culture and creates also a new indicator on the
path of human life.*’

However, the four Japanese officers were sentenced to death. The
Japanese Captain Yoshio Fukuda registered an appeal. To support his
pardoning, the mayor and the inhabitants of his Japanese home town,
Asada Mura, sent a petition to Douglas MacArthur, the Supreme Allied
Commander for the Allied Powers:

% French Permanent Military Tribunal in Saigon, The Case of the Langson Massacre,
Judgment, 25 January 1950 (“Langson Massacre case”) (DCAIM).

47 1bid., Plaidoirie géné&ale, 20 January 1950.
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We all come from the same village, the one of Mr Yoshio
FUKUDA. Mr Yoshio FUKUDA was a man whose moral sense
was strict; he was born in a family renowned for its
thoughtfulness; during his childhood he was nicknamed “the
son of God”, for he was so fully sensible, sincere and gifted
with a strong spirit of justice [...] Now Japan is suggesting
to move itself towards democracy and in the sight of our
country's restoration, only such men are able to achieve this
masterpiece.*®

The court concentrated exclusively on determining whether the decision
pronounced thereby constituted a correct application of the law. His
application for pardon was rejected and he was executed on 19 March
1951.

War criminals condemned to prison terms were incarcerated in
Indochina. In May 1950 they came under US jurisdiction at Sugamo
Prison in Tokyo. After the Japanese return to sovereignty on 28 April
1952, the government of Japan administered them. But war criminals’
sentences could only be modified with the approval of the French
government. %

France was faced with rebuilding the country and removing
criminals and collaborators from office. In this context, the French Saigon
Courts tried Japanese war criminals and collaborators. In the face of the
Indochinese struggle for decolonisation, the French pursuit of law and the
criminal proceedings tried to prove that they could govern through the
rule of law.

This approach was very much in line with other colonial resettling
strategies. For example, the British authorities in Singapore saw war
crimes trials as a platform to earn credit in the eyes of the decolonisation
movement. Just before the end of the war, M.E. Dening, the chief political
adviser to Lord Louis Mountbatten, the Supreme Allied Commander
South East Asia Command, stated in a letter to the British Foreign Office
that it was important “in a manner most calculated to impress the
inhabitants with the security we are capable of providing”.® War crimes
trials were thought to present a good opportunity to impress upon the

8 bid., Demande de recours en gré&e, 31 March 1950.

Trefalt, forthcoming, see supra note 7.

Peter Dennis, Troubled Days of Peace: Mountbatten and Southeast Asia Command, 1945-
1946, Manchester University Press, Manchester, 1987, pp. 11-12.
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local population that Britain had enough power to protect and govern its
empire.”*

The enforcement of domestic criminal law at the FPMTS was a
national strategy to preserve and ensure the continuity of the French legal
tradition to prosecute criminals in Southeast Asia. The criminal
proceedings demonstrated the consistency of the French legal approach
and its continuing values for Indochina in the context of demands for
decolonisation.

24.5. The French Delegation at the IMFTE

Considering the global impact of these trials, the Allied

Nations will choose, to represent them, the best and brightest

minds with unchallengeable authority.*
This statement highlights the importance that France attributed to be
represented by qualified jurists at the IMTFE. The IMTFE was convened
from 1946 to 1948 to try the leaders of Japan. Following the surrender on
2 September 1945 and the occupation of Japan, MacArthur ordered the
arrest of major war crimes suspects. He proclaimed the creation of the
IMTFE on 19 January 1946 for crimes against peace and humanity.
However, in January 1946 France still did not have designated jurists
because it encountered difficulties in appointing qualified staff. Indeed, in
France many jurists, who had not collaborated either with Germany or
with Japan during the war, were employed to draft the new constitution
and to take part in constructing the foundations of the new French
Republic. Britain met the same difficulties in appointing legal staff, which
dogged the Class B and C war criminals trials to the end.>®

France wanted first to appoint as judge, Jean Escarra,>* a French
legal scholar, known for having worked as a legal consultant of the
Chinese government between 1921 and 1929. Escarra provided advice in
reforming the Chinese legal system and was a key participant in designing
the Chinese Civil Code of 1929. With his extensive knowledge of Asia
and his network of contacts, he would have been a very good choice for
the IMTFE. But Escarra refused the French proposal to work at the Tokyo

1 Hirofumi, 2001, see supra note 40.

Trefalt, forthcoming, see supra note 7.
Hirofumi, 2001, see supra note 40.
Esmein, 1998, p. 4, see supra note 6.
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Trials. Both the newly designated Judge, Henri Heimburger, and the
designated Prosecutor, Jean Lambert, withdrew. Finally, the French
government appointed Bernard as Judge and Oneto as Prosecutor.

Jean Esmein explains that the French overseas officials lobbied for
the appointment of a colonial judge who could control the flow of
information relating to the French colonial project in Asia, as they were
worried about investigations into a “cleansing” policy in Indochina. >
Bernard was a colonial magistrate who sided with the Free French in
August 1940 when the French authorities joined de Gaulle’s forces in
French Equatorial Africa (Congo). A Military Tribunal convened under
the Vichy regime sentenced Bernard to death in abstentia.>® Nevertheless,
he became a judicial representative for de Gaulle’s government in Beirut
in 1944.5"As Bernard was unable to understand the official languages used
— English and Japanese — during the IMTFE, the French Ministry of National
Education sent Jacques Gouéou to assist him.>® Bernard embodied French
republican and colonial values, a fact which was important. His presence at
the Tokyo Trial sent a strong message to the world: France had the judicial
means to re-establish republican law over its colonies.

On 4 April 1946 the French delegation arrived in Japan. One of its
main objectives was first to remove French Indochina from the list of
Japanese wartime allies, and to have it listed instead as one of the victims
of Japanese aggression. The French Prosecutor considered that such
thoughts constituted a disgrace. He wanted to prove that France had been
a victim of Japanese aggression “despite the absence of a comprehensive
documentation”. *® Oneto, a former member of the Resistance, was
determined first to create a clear distinction between the Vichy regime
and the new French democratic power, and to demonstrate the French
commitment to other Allied Powers at the Tokyo Trial.

55 H
Ibid., p. 6.

% French Permanent Military Tribunal in Clermont Ferrand, Judgment of Henri Bernard, 12
September 1941 (DCAIM).

5 Fonds du Juge Henri Bernard: Le proceés de Tokyo, 19461949 (“Bernard”), Bibliothéque
de documentation internationale contemporaraine (‘BDIC”).

Michaél Ho Foui Sang, “Justice Henri Bernard”, in Yuki Tanaka, Tim McCormack and
Gerry Simpson (eds.), Beyond Victor’s Justice? The Tokyo War Crimes Trial Revisited,
Martinus Nijhoff, Leiden, 2011, p. 96.

* Ibid.
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Zinovi Pechkoff, the Chief of the French Mission to the occupation
government in Japan, supported Oneto. Pechkoff had acquired
comprehensive knowledge about the prosecution of Japanese war crimes
since he served France as ambassador in Chungking during the Second
World War where he took part in the investigation of war crimes of the
UNWCC’s Sub-Commission.® In mid-May 1946 Pechkoff met with
MacArthur to strengthen the French position at the Tokyo Trials. He said
that he was offended by the suspicions about France at the IMTFE and its
collaboration with Japan in Indochina during the war. At the meeting,
MacArthur had a sympathetic attitude and showed his support towards the
French.®* Moreover, Oneto managed to change the Indictment with the
introduction of offence 33: “Waging aggressive war against French
Indochina after 22 September 1940”.

Oneto and his assistant, Roger Depo, introduced their evidence
about the relations between Japan and France from 30 September to 7
October 1946 and about war crimes committed in Indochina in January
1947. They proved that the state of war between Japan and France started
on 22 September 1940 when Japan launched an attack in Lang Son to
prevent the Republic of China from importing arms and fuel from the port
of Haiphong through French Indochina along the Sino—Vietnamese
railway. Oneto avoided speaking about the Japanese support for the
independence movement in Indochina and the American anticolonial
position:

If | stress this point, that is unguestionably contrary to the

Hague Convention, | would give the defence and a certain

part of public opinion in the Far East a pretext for extensive

debates, which seem to be right now inappropriate.®
The presentation of the French prosecution was much shorter than the
presentation of the Philippine prosecution, the US prosecution and the
British Commonwealth’s prosecution.®® Pechkoff was relieved that the
French prosecution’s case had been entirely convincing to the other

8 United Nations War Crimes Commission, Far Eastern and Pacific Sub-Commission,

Minutes No. 15 (http://www.legal-tools.org/doc/bd5bac/).

8 Memorandum from Pechkoff to President Gouin, 21 May 1946 (“Pechkoff
Memorandum™), HCI 124/382 (ANOM).

62 H
Ibid.

8 Yuma Totani, The Tokyo War Crimes Trials: The Pursuit of Justice in the Wake of World
War |1, Harvard East Asian Monographs, Cambridge, MA, 2009, p. 111.
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members of the Tribunal: “Oneto promoted a favourable impression [...]
The French position has been here reinforced by the debates ‘over the last

couple of days””.%

This was very important to the French government, which saw the
Tokyo Trial as a legitimisation of the new French historical foundations.
This comment shows the French approach to post-war prosecutions as
exemplified in the Saigon Trials and at Tokyo. The French saw these
trials as legitimising the new French government and differentiating it
from the Vichy regime. This was especially true of the insistence on fair
procedure that demonstrated their commitment to other Allied powers in
Tokyo their position as a valuable partner and ally.

The defence mainly argued the stationing of the Japanese troops in
Indochina was not a crime against peace. It estimated that this stationing
was legitimate as Japan and Vichy-controlled Indochina signed an accord
that granted Japan the rights to station troops in Indochina on 22
September 1940. However, the final Judgment rejected the defence’s
argument by showing, as Oneto did, that Japan applied military pressure
by crossing the Chinese border.

Bernard wanted to inform the President of the Tokyo Trial of his
strong disagreement with the proceedings before the final position of the
Tribunal was decided.® When the final Judgment was published, he
decided to make his disapproval known in his Dissenting Opinion on 12
November 1948 where he argued that the Tribunal’s action was flawed
due to Emperor Hirohito’s absence and the lack of sufficient deliberation
by the Judges. Bernard regretted that the prosecution was conducted in
person and not in rem as the failure to indict Emperor Hirohito served as a
clear illustration of the selective approach of the Tribunal.®® Bernard also
disapproved of the use of new international law concepts at the Tokyo
Trial, such as conspiracy and crimes against peace.®’ In his dissenting
Opinion, he stated: “A verdict reached by a Tribunal after a defective
procedure cannot be a valid one”.%® Meanwhile, Pechkoff advised, firstly,

8 Lettre de Pechkoff, ambassadeur de France, chef de la mission francaise au Japon, au

Ministre des Affaires érangéres, 9 October 1946, INF 1364, Centre des archives d’Outre-
Mer (‘CAOM”).

Sang, 2011, p. 99, see supra note 58.

Bernard, 1948, see supra note 57.

% Ibid.

% Ibid.
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“a compassionate approach — both for the sake of the protagonists and for
the sake of mankind”;® and secondly, like Bernard, he argued against the
application of the crimes against peace at the Tokyo Trials. In December
1948 Pechkoff sent a note to MacArthur: “Like Justice Bernard, | cannot
subscribe to the verdict of the majority of the judges and to the sentences
that have been pronounced”.”

Unlike the Nuremberg Trial, all the defendants at Tokyo were
found guilty. Two of the 28 defendants died during the trial, while one
had a mental breakdown on the first day of trial. Seven were sentenced to
death, 16 to life imprisonment and two to less severe terms.

At the Tokyo Trial, the French commitment to the rule of law was
influenced by the French colonial project in Indochina. While the French
Judge cared deeply about the principles of impartiality and fair trial, the
French Prosecutor focused on proving that the French had been the
victims of the Japanese since 1940. The Tokyo Trial played an important
role in French state building: France was recognised as an ally while it
faced the difficulty of restoring the rule of law in a climate of violence,
political and social strife.

24.6. Conclusion

The French war crimes trials policy in Asia highlights the historical
function of post-Second World War prosecutions. Indeed, the French
pursuit of justice in Asia against Japanese war criminals belonged to its
own nation-building process. The French representatives at the Saigon
and Tokyo Trials participated in the French effort to save its honour and
regain a place in the leading international institutions. During the war
Vichy France had collaborated with Germany and Japan from 1940 to
1945. Therefore the “new” France had to create new legislation to
prosecute war crimes and collaborators in Permanent Military Tribunals.
Cassin and Menthon drafted the War Crimes Ordinance to prosecute war
crimes. Influenced by democratic and Christians values, its aim were to
prosecute war criminals and avoid vengeance. The new guiding principles
of the War Crimes Ordinance demonstrated to the world that France had
returned to its republican legal tradition.

8 Kirsten Sellars, ‘Crimes Against Peace’ and International Law, Cambridge University
Press, Cambridge, 2013, p. 255.

" Note of Pechkoff, November 1948, 331/ 337138 (NARA).
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The Tokyo Trial represented a stepping stone to the recognition of
France as a valued ally. It played a symbolic role, as it affirmed France’s
legal ability to emerge from the war as an ally on the side of the Free
World. The French war crimes trial policy was determined first by Oneto,
who wanted to prove that France was not a wartime ally of the Japanese
but a victim, and secondly, by Bernard, caring deeply about the principles
of impartiality and a fair trial, which made him issue a Dissenting
Opinion at Tokyo. Bernard and Pechkoff both regarded the principles of
impartiality and a fair trial very highly, and questioned the legal
foundations of the Tokyo Trial.

In Indochina, French trials took place in the context of the struggle
for decolonisation. France had therefore to adapt the War Crimes
Ordinance to the circumstances. The impact of decolonisation in the
making of law was very strong. Before the FPMTS, 230 Japanese
defendants were tried according to the new legislation created in 1944 to
prosecute war criminals. Japanese defendants were judged only for war
crimes committed against the French population, while war crimes
committed against the Indochinese population were ignored. This
suggests that the French war crimes trials policy in Southeast Asia had
two aims. First, the French wanted to locate itself on the side of the
victims of Japan in the Second World War. Second, the “new” France
emerging from the war sent the message to the world that it embodied a
new republican power that could protect Indochina. However, the onset of
the first Vietham War would show that these French goals ultimately
failed with Vietnamese independence in 1954.
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In Search of Justice for China: The Contributions
of Judge Hsiang Che-chun to the Prosecution of
Japanese War Criminals at the Tokyo Trial

XIANG Longwan” and Marquise Lee HOULE™

25.1. An End to the Second World War: The Importance of the
Tokyo Trial for China

On 15 August 1945 the Japanese Emperor Hirohito announced Japan’s
surrender to the Allied Powers. The war with Japan was finally over, and
the Allied Powers began to draw together prosecutors and judges from
around the world to discuss, find evidence and pass judgment over the
war crimes and crimes against peace that had been committed by the
Japanese. The ensuing International Military Tribunal for the Far East
(‘Tokyo Trial’) lasted over 900 days (3 May 1946 to 12 November 1948)
and comprised more than 800 court sessions. In comparison to the
International Military Tribunal at Nuremburg, which lasted a mere 248
days, the Tokyo trial had 48,412 pages of records to the latter’s 17,000.

The International Prosecution Section set up by the Supreme
Commander for the Allied Powers (‘SCAP’, also referred to as General

XIANG Longwan is one of the founders and the honorary director of the Centre for
Tokyo Trial Studies (CTTS) at Shanghai Jiao Tong University (‘SJTU’). He graduated
from the Mathematics Department of Fudan University in 1963 and taught mathematics at
Xi’an Jiao Tong University between 1963 and 1984, and at SJTU since 1984. He has
turned his attention to the Tokyo Trial since 2005. He edited The Tokyo Trial Chinese
Prosecutor Hsiang Che-chun (2010) and Collected Works of the Tokyo Trial (2011), and
has written several articles on the issue. He also was the honorary chief editor of
Transcription of the Proceedings of the International Military Tribunal for the Far East
(2013), and in charge of the sub-project “The Tokyo Trial and Chinese Team”. He is the
son of the late Judge Hsiang Che-chun (Xiang Zhejun).

Marquise Lee HOULE is a graduate student at Peking University where she specialises
in Criminal Law. She has obtained degrees in Québec Civil Law and Canadian Common
law at McGill University, Montreal, Canada, and is certified to practise law in the State of
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Headquarters), General Douglas MacArthur, agreed on one thing: that
Japanese war crimes had ended on that historic day in August 1945. But
opinions were divided on the true starting date of Japanese aggression. It
was the Chinese delegation to the Tokyo Trial that demanded the earliest
starting date, more than 10 years before the official beginning of the
Second World War. Justice MEI Ju-ao (&), China’s representative to
the Panel of Judges for the Tokyo Trial, wrote that some had considered
the International Military Tribunal a means of trying the Japanese for
crimes they had committed during the Second World War, and that the
very public attack on Pearl Harbor on 7 December 1941 leading to the
series of battles in the Pacific Ocean was the starting date of the
aggression.® This narrow view or restrictive structuring of the purpose for
the Tokyo Trial was perhaps due to a general lack of knowledge of what
had truly been occurring in China for more than 10 years before this date.
Using the attack on Pearl Harbor as the starting point of Japanese
aggression would have ignored a great deal of wrongdoing committed in
Asia. Additionally, it takes a view of history that places a dangerous
importance on acknowledging true aggression as deriving from
unprovoked acts against Western powers. It was Chinese prosecutors that
fought vigorously for 1928 as the starting date of Japanese aggression and
war crimes, despite the defence arguing that there had not been a state of
war between the two countries so early on.*

For the Chinese, these trials were not representative of victory in
the Second World War, but a demand for justice against a greater evil,
Japanese expansion into their territory and the brutal murders and
conspiracies associated with this hunger for greater power over Asia. This
is what the Chinese Prosecutor HSIANG Che-chun ([f]%%)° demanded of
the trial. Since the outbreak of the First Opium War in 1839 until 1945,
Hsiang felt that the Chinese had not had a single moment to be proud of.
They had been invaded by Western powers and then beaten down by the
Japanese. The Tokyo Trial and the corresponding victory over Japanese
aggression were, for him, a long-awaited break in the cycle of
victimisation. In 1983, four years before his death, Hsiang said: “Since

®  Xijao’ao Mei and Xiaokan Mei, Mei Ju-ao0’s Transcript of the Tokyo Trial, Shanghai Jiao

Tong University Press, Shanghai, 2013, p. 277.

4 -
Ibid.

®  This chapter uses English spelling based on the Romanisation of Cantonese pronunciation.
True Mandarin pinyin of Hsiang Che-chun is Xiang Zhejun.
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the Opium War [...] after countless wars and invasions by the western
powers, the only victory China had was the anti-Japanese war; the
Chinese people only had the Tokyo Trial to make them proud!”®
Motivated by a private sense of revenge, justice and love for his country,
Hsiang represented China as its lead Prosecutor with the goal of proving
that, since 1928, the many separate acts of aggression committed over the
years by the Japanese had all been part of a larger conspiracy.

But what ex post facto justice could there be after all that had
occurred? For a start, the goal was condemnation of those who had been
instrumental to the conspiracy. But of equal importance was the telling of
the tale, the acknowledgement that the events had occurred, that they
were perpetrated with a malevolent intent and that, to put it simply, those
acts had been wrong. Hsiang did not blame the Japanese people as a
whole, and his sense of revenge was not against ordinary citizens, but
rather the ringleaders of Japanese militarism, and then later in life the
deniers or sympathisers of Japanese aggression. He believed that no
Japanese person should ever again forget or deny the injustices and
atrocities that had been committed in his homeland. He spoke clearly to
this issue in his first speech to the Tokyo Court on 14 May 1946:

I think the Chinese people had all along most friendly

feelings toward the Japanese people. But we submit to the

Court that their leaders misled them, fooled them, and

destroyed them — ruined them, and those leaders ought to be

held responsible as a matter of justice, not only to the

oppressed among the Chinese people, not only in the interest

of world peace, but also in the interests of the Japanese

people.’
This chapter discusses the contributions of the Chinese prosecution team
headed by Hsiang, as well as the difficulties they faced in their
endeavours.

25.2. Flashback: The Education and Formation of Hsiang Che-chun

Hsiang was born in 1892 in Ningxiang County, Hunan province to a
rather poor family of farmers. His childhood and youth were dominated

® Longwan Xiang, The Tokyo Trial: Chinese Prosecutor Hsiang Che-chun, Shanghai Jiao

Tong University Press, Shanghai, 2010, pp. 331-33.
" Ibid., p. 8.
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by dark periods of imperialist aggression and national humiliation.® The
Sino-Japanese War and the resulting Treaty of Shimonoseki (1895), the
Boxer Rebellion and the eventual Peace Agreement between China and
the Eight-Nation Alliance (1901) all had deep impressions on him, and
from an early age he decided that he wished to serve and strengthen his
country.

Because Hsiang excelled in his studies as a child, his extended
family decided to pull together to support his continued education at
better schools. During his Middle School education in Changsha, he was
exposed to and adopted the revolutionary ideas of toppling the corrupt
Qing Dynasty government.? Hsiang was particularly influenced by his
algebra teacher Xu Teli (#&%%37), who dramatically cut his finger and
wrote protest slogans in his own blood. As a student he was deeply moved
and swept up in the drama of the times. Hsiang himself used his blood to
emblazon his jacket with the famous Han Dynasty slogan, “&J A& K, {f]
LA 9710 This saying expresses a resolution to serve the motherland.
Throughout his life he never lost this passion for justice he had gained at
S0 young an age, and the desire to work for a better China.

Hsiang continued his education at the predecessor of Tsinghua
University from 1910 to 1917 in a preparatory programme for study in the
United States. In his time in the US, he obtained a B.A. in American and
English Literature from Yale University in 1920. Hsiang was very active
outside of the classroom as well while at Yale. He was President of the
Yale Chinese Students’ Club, President of the Yale Cosmopolitan Club
and Secretary of the Joint Committee of Eight Chinese People’s
Organisations during the Washington Conference, and Associate Editor of
the Chinese Students’ Monthly. During his studies, he also worked at the
Library of Congress. He later transferred to George Washington
University with the recommendation of the Dean at Yale Law School,
where he would be able to study on a scholarship from the Library of

Longwan Xiang, “My Father’s Participation in the Tokyo War Crime Trial”, in Wen Hui
Daily Newspaper, 18 September 2005.

Fang Zhou, “My Life Long Teacher and Companion”, in Xiang, 2010, pp. 218-20, see
supra note 6.

Literally, “I will not marry before the Huns have been destroyed”. Figuratively, a
declaration of devotion to one’s country and a determination to work for the attaining of a
national goal.
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Congress. He graduated from George Washington University Law School
with an LL.B. in 1925."

In 1925, newly graduated from law school, Hsiang returned to
China and taught at Peking University, Peking Chiao Tung University and
the Peking College of Law and Politics. With the purpose of abolishing
the unequal treaties China had entered into with post-World War One
Allied powers, which guaranteed foreign powers extraterritoriality or the
right of trials by consuls, Hsiang joined the preparatory Committee for the
Return of Legal Powers. He started as secretary to WANG Ch’ung-hui (£
J¢ H#), a prominent Chinese legal authority. When, in 1927, Wang was
named Chief of the Administrative Judicial Department of the National
Government, Hsiang was given the opportunity to go with him to
Nanking to serve as Secretary of the Department. His first assignment was
the realisation of his dream to abolish trials by foreign consulates. In 1932
Hsiang became head of the Soochow (Suzhou) town courts. In 1933 he
became Chief Prosecutor in the Shanghai Special District No. 1 Courts.

In July 1937, three months after the birth of his daughter, the Marco
Polo Bridge incident occurred. This event sent ripples throughout China.
One day Hsiang arrived home and announced that the authorities had
reason to believe Japan might soon attack Shanghai. With the intention of
fighting back should the Japanese choose to attack, the tension in
Shanghai began to rise and dangers became more palpable. Japanese
aggression and infiltration into China became more serious, and despite
not being a soldier the situation began to interfere not just with Hsiang’s
career but his personal life as well. His family was often sent away for
their protection, with the separation lasting close to two years in one
instance. After three months of fighting Shanghai fell to the Japanese in
November 1937. The Chinese courts in the Shanghai International
Settlement continued to report to the National Government,! but the
Japanese and the puppet government proceeded to infiltrate them. At that
time, the judges were separated from their families and housed in the
courthouses for their protection. These precautions were deemed
necessary as court officials feared for their safety.

11 In the early twentieth century, there was an area called the International Settlement in
Shanghai, which actually was a joint British and American concession. A Shanghai Court
was located in the International Settlement. Before the attack on Pearl Harbor the Japanese
Army was not able to interfere with the Court. Susan L. Karamanian, personal letter, in
Xiang, 2010, pp. 222-23, see supra note 6.
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Uncertainty and danger hung in the air, as conspiracies and violence
became more prevalent and Japanese agents attempted to chip away at the
Chinese government and their legal system. One Sunday night in May
1945 a Japanese agent finally came for Hsiang. The spy broke into his
home in an attempt to abduct him. Fortunately, he was working late at the
courthouse and thus escaped all harm. His wife CHow Fang (Zhou Fang,
J&75) was in the first-floor apartment with their three-month-old baby and
two other children as the Japanese agent searched for her husband
upstairs, misinformed that they lived on a higher storey. In her memoirs,
Hsiang’s wife recounts her thankfulness that baby Longwan had not cried
that night as they hid from the agent, because in that case they would have
surely been found out.*?

On 8 December 1941, concurrent with the attack on Pearl Harbor, the
Japanese military flooded into the Shanghai International Settlement, and
British and American residents were confined. Shanghai fell into chaos.
Two of Hsiang’s colleagues, Presiding Judge CHIEN (£kJZ 1) and Presiding
Judge Yu (FREEK:) were assassinated, and one colleague, Presiding Judge
Hsu (K1) was abducted. Under these perilous conditions, Hsiang and
his colleagues Kuo Yunkuan (32 %) and Dr. Nvi Judson ({5 fiEHE)
disguised themselves as paper merchants and mingled among travelling
tradesmen. With the help of friends they escaped from a now Japanese-
controlled Shanghai.™® Hsiang reached Chunking, the wartime capital of
China. Upon arrival, he was appointed as a secretary of the Highest
Defence Committee. Hsiang’s wife, and their children escaped separately
from Shanghai to the mountains of southern Hunan.

In the spring of 1943 Hsiang was appointed as Chief Prosecutor in
the newly established Hunan-Guangtong Branch of the Supreme Court,
located where Chow Fang and the family were staying at the time.
However, before long, in February 1945, Japanese invaders also reached
the suburbs of his refuge and he was once again forced into hiding. He
travelled quickly up the mountains of the surrounding area, his two
children in the baskets of a carrying-pole wielded by his wife’s student
who helped them escape to safety.

12 Xiang, 2010, pp. 24041, see supra note 6.
 Ibid., pp. 245-48.
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25.3. Selection for the Tokyo Trial

On 15 August 1945 the unconditional surrender of Japan was announced.
Hsiang received a telegram from the Judicial Executive Department,
naming him the Chief Prosecutor of the Shanghai Supreme Court and
requiring him to assume his duties immediately. He quickly left Hunan
alone and returned to Shanghai where he was commissioned to organise
the Chinese team and prepare evidence for the trial of class A Japanese
war criminals.**

According to the organisational structure of the court for the Tokyo
Trial, each of the 11 Allied nations was to send one Judge and one lead
Prosecutor. Hsiang was given the chance to choose either to be a Judge or
Prosecutor before the official appointment was made. Chow Fong tells the
story in Memoirs of My Husband Hsiang Che-chun:

Mingsi (B4 /&, Hsiang Che-chun’s other given name) was
recommended to Chiang Kai-shek by Wang Ch’ung-hui (£
7% 2. At that time, he was asked if he would be willing to act
as Judge or Prosecutor. The majority of people may think that
a Judge ranks higher than a Prosecutor, but Mingsi did not
think so. He maintained that the monstrous crimes of the
Japanese militarists had to be disclosed to the whole world
and that to accomplish this mission the prosecutor would carry
a greater responsibility. He therefore made the choice to act as
China’s Prosecutor instead of Judge."

With his choice made, he recommended Mei Ju-ao, a younger graduate
from his alma mater Tsinghua University to act as Judge. Mei had
received a J.D. from the University of Chicago and was a proficient jurist
at the time. He was also a university professor and had been appointed as
a legislator of the Legislative Yuan in 1934.%

On 8 December 1945 CHIANG Kai-shek officially announced that
Hsiang and Mei had been approved to be the formal representatives of
China to the Tokyo Trial. And so the struggle to gather evidence and
prepare for trial began. Hsiang arrived in Tokyo with his secretary, Henry
Chiu, on 7 February 1946. Two days later he sent a telegram back home:

1% Longwan Xiang and Yi Sun, Hsiang Che-chun’s letters, telegrams and statements at the

Tokyo Trial, Shanghai Jiao Tong University Press, Shanghai, December, 2014.
Xiang, 2010, pp. 254-55, see supra note 6.
%% Ibid.
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“Minister Wang, Foreign Office, Chunking. Arrived Tokyo with
Secretary Henry Chiu 7th. Saw Chief Prosecutor Keenan 8th. Hsiang
Che-chun”.'’

25.4. Trial Facts

The Chinese prosecution team comprised 13 members, including four
advisers, three secretaries and five interpreters. Each country submitted a
list of suspected war criminals to the SCAP (General Headquarters) and
then ordered the arrest of suspected war criminals after the primary
selection. The Chief Prosecutor Joseph B. Keenan consulted with the
prosecutors from each country, and then chose 28 suspected Class A war
criminals to stand trial.

The 12 suspected war criminals submitted by China, according to
Chiang Kai-shek’s order written by his own hand, included: 1. Doihara
Kenji (also rendered as Dohihara); 2. Honjo Shigeru; 3. Tani Hisao; 4.
Hashimoto Kingoro; 5. Itagaki Seishiro; 6. Isogai Rensuke; 7. Tojo
Hideki; 8. Wachi Takaji; 9. Sadaaki Kagesa; 10. Sakai Takashi; 11. Kita
Seiichi; 12. Hata Shunroku. Of these, Honjo Shigeru committed suicide
before the trials began and Tani Hisao was reclassified as a Class B war
criminal and taken to the Nanking War Crimes Tribunal to stand trial,
where he was subsequently executed.'” Among the other 10 suspected war
criminals named by the Chinese, five were labelled as Class A war
criminals: Doihara Kenji, Itagaki Seishird, Hata Shunroku, Tojo Hideki and
Hashimoto Kingoro.™® It should be especially noted that Doihara was in
Japan when the war ended and, because of insufficient evidence, he was not
originally included in the 28 accused criminals. As noted in Awaya
Kentard’s Views on the Tokyo Tribunal, “Chinese prosecutor Hsiang
pointed out that Doihara Kenji was a central person as well as instigator of
the aggression against China. The evidence against Doihara Kenji would be
obtained in China. Doihara Kenji was finally identified as a defendant”.'®
Through Hsiang’s efforts, the intelligence chief who had committed
innumerable crimes in China was brought to justice.

17" Xiang and Sun, 2014, see supra note 14.

18 Cheng, Gong and Zhao, 2013, pp. 12745, see supra note 1.

9 Awaya Kentars, Tokyo Saiban ron [Views on the Tokyo Tribunal], 6th ed., Otsuki Shoten,
Tokyo, 2002, pp. 100-1.
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The Indictment against the war criminals listed 55 counts, 44 of
them related to China. Seven of the indicted received the death penalty.
The accusations were of crimes against peace, conventional war crimes
and crimes against humanity.”® While some counts were specific, such as
waging an unprovoked war against China, the US or the Netherlands,
others were concerned with conspiracy to commit unlawful actions under
international law or with specific actions taken or not taken against
soldiers or civilians.! The following three counts are examples of this.
Count one was for “conspiring as leaders, organizers, instigators or
accomplices [...] to wage wars of aggression against any country or
countries which might oppose her purpose of securing the military, naval,
political and economic domination of East Asia and of the Pacific and
Indian oceans and their adjoining countries and neighboring islands”.
Count 54 dealt with the inhumane treatment of prisoners of war and
others. And Count 55 was concerned with the deliberate and reckless
disregard in respect of their legal duty to take adequate steps to prevent
atrocities.?® There were 419 witnesses in court and 779 witnesses by
correspondence, in comparison to the 200 witnesses and 143 witnesses by
correspondence for the Nuremburg trials. The number of court sessions
was also more than double those at Nuremburg.?

Throughout the phases of drafting the Indictment and making
preparations for trial, evidence gathering was key. It was necessary for
Hsiang to request information from China to help in building the
prosecution’s case. However, the quickest method for information
transmission was through use of the telegram and a major communication
complication was that there was no telegram machine for the Chinese
language during the early stages of the Tokyo Trial. This forced the
Chinese prosecution team to make their detailed requests for evidence to
the Chinese offices and government in English with the help of the
SCAP.*

20 Xiang, 2010, pp. 332, see supra note 6.

Commission of Documentation of the Tokyo Trial, Transcripts of the Proceedings of the
International Military Tribunal for the Far East, Shanghai Jiao Tong University Press,
Shanghai, 2013 (“Transcripts of the Proceedings of the IMTFE”), vol. 1, pp. 122-23.

2 hid.,
28 Jaudel, 2010, see supra note 2.
Xiang and Sun, 2014, see supra note 14.
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On 11 February 1945, only four days after Hsiang’s arrival in
Tokyo, he sent a telegram to the Chinese Foreign Minister:

Minister Wang,
Foreign Office, Chunking.

Assumed work as Associate Prosecutor of International
Military Tribunal for Far East, need urgently the facts and
evidences concerning

1) Japanese intrigues and perpetration of Manchuria
Incident, 1931; Marco Polo Bridge Incident, 1937 and
Sino-Japanese War, 1937; specifying violations of
treaties and/or agreements wherever possible.

2) Atrocities and/or other violations of international law
committed by Japanese troops under command of
General Matsui and Hata during war.

3) Japanese officials and or private narcotic activities in
China as part of scheme to enrich their revenue and
weaken Chinese people.

Give details about poppy plantations and traffic in drugs,

inform also approximate Chinese losses sustained by all acts

of aggression in regard to combat and civilian lives and
properties.

Above information required urgently by International

Prosecution Section headed by Joseph B. Keenan. Please

send materials piecemeal as soon as available.

Hsiang Che-chun.”®

25.5. Difficulties Faced by the Chinese Prosecution Team

The major difficulties faced by the Chinese prosecution team were three-
fold: a) the ongoing Cold War and Chinese civil war; b) dealing with
common law principles and procedures; and c¢) gathering evidence and
obtaining witnesses.

% Academia Historica, Documents of the Tokyo Trial, East Asian Section, Ministry of
Foreign Affairs, Taipei Archives, No. 320, 172-1-0899, Epson 0095, pp. 11-13
(“Documents of the Tokyo Trial”).
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25.5.1. Shadow of the Cold War and Chaos of the Chinese Civil War

One of the difficulties for the Chinese delegation in particular and justice
in general were the political complexities of the times. The Second World
War and conflicts with the Japanese had not ended in a vacuum. There
were other major conflicts for Allied leaders to contend with. The trials
took place in the shadow of the Cold War, which had implications for
whom the Americans were willing to indict. It also took place at the same
time as the chaotic civil war in China.

The Cold War prompted the US and Britain to adopt a less severe
attitude towards Japan. After the secret meeting between MacArthur and
Emperor Hirohito on 27 September 1945, the position of the Emperor was
maintained for the future of Japan and Hirohito was spared prosecution.
In his concurring opinion, the Australian Justice William Webb took issue
with the protection the Americans extended to Emperor Hirohito. He
wrote: “The suggestion that the Emperor was bound to act on advice is
contrary to the evidence. If he acted on advice it was because he was fit to
do so. That did not limit his responsibility”.?° He did not believe that the
Emperor was as innocent as many conspired to make him seem.

At the end of the Second World War, celebrated British author and
journalist George Orwell used the phrase “permanent state of ‘cold war’”
as a general term in his essay “You and the Atomic Bomb”.?” The first
use of the term to describe the post-war geopolitical tensions between the
Soviet Union and the US is attributed to Bernard Baruch, an American
financier and presidential adviser. On 16 April 1947 he delivered a speech
in South Carolina, and stated: “Let us not be deceived: we are today in the
midst of a cold war”.”® Just over a month earlier, the British Prime
Minister Churchill spoke in the US in these terms: “From Stettin in the
Baltic to Trieste in the Adriatic, an iron curtain has descended across the
continent”.?° Despite the detestation the US and British governments had
toward the crimes of the Japan militarists, the need to fight the Cold War

% David M. Crowe, War Crimes, Genocide, and Justice: A Global History, Palgrave

Macmillan, New York, 2014, p. 204.

27 George Orwell, “You and the Atomic Bomb”, in The Tribune, 19 October 1945.

% Bernard Baruch, Speech to the South Carolina Legislature, Columbia, South Carolina, 16
April 1947.

Winston S. Churchill, “The Sinews of Peace”, Speech at Westminster College, Fulton,
Missouri, 5 March 1946.
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resulted in their policy of pulling back on punishments for these war
criminals.

The interference due to the onset of the Cold War resulted in a
rather cursory bringing to account of the Japanese war criminals: Emperor
Hirohito was untouched, many Class A war criminals got lesser
punishments than deserved, and some even escaped judgment altogether,
for example, the Unit 731 germ warfare group. Hsiang was perplexed as
to the tribunals’ unwillingness to prosecute these individuals. He later
learned that the Americans purposefully shielded them and secretly
granted them immunity, so that they, and no other Allied nation, could get
their hands on the scientific research and discoveries of Unit 731.%° In this
particular case, the trade made by the US was not merely an obstacle for
the Chinese prosecution team to overcome but resulted in the complete
inability for them to obtain justice for victims of Japanese experiments
and cruelty, the majority of whom had been Chinese. In 2006 Toyo Ishii,
a woman who had worked as a nurse during the Second World War,
admitted to having helped bury dead bodies and body parts on the
grounds of a medical school in Tokyo belonging to Unit 731, shortly after
Japan’s surrender in 19453

While the Americans were making backroom deals, China was
overcome by civil war. Both before and after the Tokyo Trial, Chiang
Kai-shek’s main preoccupation was the war at home. Soon after the trials
began, some 300,000 Kuomintang troops attacked the central China
liberated regions on 26 June 1946, followed by attacks to the liberated
regions of eastern China, the Shanxi-Suiyuan area, the Shanxi-Chahar-
Hepei area and Manchuria. The Chinese leadership’s focus was clearly
not on the trial of a conflict that had already ended. China sent the
smallest number of members to the international military tribunal, a mere
17 people during the whole of the trial.®* The funds budgeted by the
Nationalist government for the Tokyo Trial were very small as well, quite
incompatible with China’s position, not to mention the degree of damage
done by the Japanese. The expenses budget, for example, could not even

% Xijang, 2005, see supra note 8.

3 Associated Press, “Work Starts at Shinjuku Unit 731 Site”, in Japan Times, 22 February
2011, p. 1.

Longwan Xiang, “The Significance and Revelations of the Tokyo Trials”, in SORSA
Annals, 2005, vol. 22, pp. 12-14.
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cover the occasional meals that each Prosecutor was expected to host for
their colleagues. When it was Hsiang’s turn to do so, he was forced to use
his personal salary to help cover the costs of China playing the host.*

Of course, the deep regrets that Hsiang had for the trial was not the
money spent but rather the lack of willingness by his government to make
a stronger demand for justice and revenge. While Chiang Kai-shek was
busy trying to keep hold of his country, he adopted the policy of
“repaying evil with kindness” toward the Japanese, abandoning the
perfectly reasonable demand for war indemnities, and permitting Emperor
Hirohito to be exempt from prosecution.

25.5.2. Dealing with the Common Law

The second difficulty was the common law court procedures used in the
Tokyo Trial, which caused considerable difficulties in providing evidence.
There is a major distinction between the Anglo-American and the continental
legal systems. The common law emphasises the rights of the accused in a
way that lends itself to excessive procedures that many participants in the
Tokyo Trial, even the Judges, found quite difficult to adapt to.

Each Class A criminal had a legal team that always included both
Japanese and American attorneys. In fact, there were more than 100
lawyers between all the defendants.®* Also, because each accusation had
to be supported by witnesses or material evidence, it was a challenge to
satisfy this burden when, during the war, there had been no means or
motivation to collect such evidence from the Japanese war criminals. The
Japanese military had also ordered the destruction of evidence just before
their surrender. This is not to mention the relatively small size of the
Chinese prosecution team. The Chinese team had been thrown together
rather quickly. There had been only two months from Hsiang’s
nomination by Chiang Kai-shek on 8 December 1945 to his arrival in
Tokyo on 7 February 1946, and then only two and a half months from his
arrival until the time of proposing the Indictment on 29 April. More
importantly, the team was quite unfamiliar and inexperienced with the
common law system.® Even Hsiang, who had an advantage over his team

% Fang Zhou, “My Life Long Teacher and Companion”, in Xiang, 2010, p. 262, see supra

note 6.
3 Mei and Mei, 2013, pp. 213—15, see supra note 3.
% Xiang, 2005, p. 13, see supra note 32.
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in having studied common law while abroad, was lacking in practical
legal experience within the legal system, having returned to work in
China after graduation. Despite this element that added to the difficulties
faced, the Chinese team was determined to successfully prove the guilt of
the accused.

25.5.3. Gathering Evidence and Finding Witnesses

When the International Military Tribunal for the Far East was established,
China had just recovered from the war. Poor transportation conditions
exacerbated the difficulties of investigation.*® Although China had been
the greatest victim of Japanese aggression and expansion, it was faced
with a disappointing lack of evidence and limited time. The Indictment
was due before 29 April 1946 and Mei Ju-ao wrote in his diary on 8
April: “Mingsi said he has been upset these last few days because the
evidence China can provide is so little. Abstractly speaking, the Japanese
army’s aggression against China has lasted 15 years, so we should be the
country that can provide the most evidence”.%’

At the time of the initial preparation for trial, Hsiang had only one
secretary, Henry Chiu. It soon became imperative to expand the team in
order to meet the heavy demands of the task. Upon his request, the
Ministry of Foreign Affairs selected James T.C. Liu, who had graduated
from the Department of Political Science at Yenching University (one of
the predecessors of Peking University) and the Foreign Minister made a
request that he be allowed to join the team.

Since English and Japanese were the working languages of the
Tokyo Trial, a great amount of evidence and testimony had to quickly be
translated from Chinese to English. After receiving approval of the SCAP,
Hsiang worked to recruit translators in Shanghai while he was also there
collecting evidence in April 1946. KAo Wen-bin recalled the situation
when he was interviewed by Hsiang:

One day in April 1946, | went to Huamao Hotel to take the
exam. Mr. Hsiang was the chief examiner. He looked like a
scholar without any bureaucratic airs. He let me sit down
and asked me to translate a paragraph of a local newspaper
from Chinese to English, and then asked about my family

% Xiang and Sun, 2014, see supra note 14.
87 Mei and Mei, 2013, p. 65, see supra note 3.
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and educational background. He even gave me a cup of
coffee in the meantime. | received a telephone call from Mr.
Hsiang a few days later informing me that | was recruited.
There were five interpreters altogether. Besides me, they
were Mr. Chow Hsi-ching (Zhou Xiging), BA of Railway
Management, Shanghai Chiao-tung University (now SJTU),
and MBA of Waton School, University of Philadelphia; Mr.
Chang Pei-ji (Zhang Peiji), BA of St. John’s University; Mr.
Liu Chi-sheng (Liu Jisheng), LLB from Soochow
(Chungking); and my classmate, Mr. Cheng Lu-ta (Zheng
Luda), LLM from Soochow University (Shanghai U).*®

Besides these, Hsiang also engaged four advisers: Judge Nyi Judson (Ni
Zhengyu, LL.B. from Soochow University and LL.D. from Stanford
University); Daniel S. Ao (E Sen, LL.B. from Lincoln University and an
LL.D. from Stanford University); Kwel Yu (Gui Yu, LL.B. from
Soochow University); Wu Hsueh-yi (Wu Xueyi, LL.M. from Empire
University, Kyoto).*

Crippled by war, China had recorded very little concerning the
Japanese atrocities, but investigators nonetheless returned to find some
witnesses to testify in Court. Because of the lack of evidence found in
China at the time, it became clear that much better evidence would be
found in the archives of Japan itself. These investigations provided an
important foundation for the suit and the trial. Since Japan had blocked
the passage of information during the war and had destroyed evidence
before their surrender, Chinese prosecutors made great efforts to collect
and analyse the reports of the Japanese media from the wartime period.
They looked up documents in the Japanese Army headquarters. The chief
adviser Nyi Judson recalled:

After much consideration, the Chinese prosecution team
asked the China Military Mission in Tokyo to request
permission from the General Headquarters to access the
archives of the former Army Ministry of Japan, so that
Chinese prosecutors could look for evidence of Doihara
Kenji and Itagaki Seishird’s crimes in Japan’s aggression
against China. The request was processed quickly, but there
were numerous documents in the archive; it was by no
means easy to find which were “strong” and “specific”

% Xiang, 2010, pp. 1-2, see supra note 6.
% Nyi Judson, Composure and Peace in The Hague, Law Press, 1999, pp. 104-7.
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evidence. Fortunately there are some similarities between the
Chinese language and the Japanese language. It was
therefore not difficult to distinguish the categories and
headlines of the documents. Besides, Chinese prosecutors
James T.C. Liu and Wu Hsueh-yi were proficient in
Japanese, they were competent to the task. After working
days and nights, quite a lot of useful materials were found.*°

One very good example of damning evidence contained within

Japanese sources was a news article Kao found:

Once | saw news on Nichi-Nichi Shimbun [the predecessor of

Mainichi Shimbun], which reported a “murderous

competition” committed by two Japanese officials, Mukai

Toshiaki and Noda Tsuyoshi with their swords. They killed

105 and 106 persons respectively. It [the article] also

published a photo showing the two brutes holding theirs

swords in their hands. | was outraged at it.**

On finding this evidence, Kao sent it swiftly to the relevant court, which
was the Nanking War Crimes Tribunal for Class B criminals. The
information he found while searching for evidence for the Tokyo Trial
allowed the Tribunal in Nanking and the SCAP to become aware of these
two particular individuals. They were subsequently found, arrested and
sent to Nanking by an aircraft of the Chinese Military Mission in Tokyo,
where they were tried and finally executed for their crimes.*?

Hsiang made further investigative trips to China, sometimes with
the welcome help of additional investigators such as Keenan and other
American lawyers from the inspection team of the SCAP. While it was
quite difficult to investigate in China at the time, after months of effort,
many materials of the Japanese Army’s atrocities were collected and
brought to Japan. More than 700 pieces of relevant documents were
found. After strict scrutiny in accordance with the rules of the Tribunal,
the appropriate ones were chosen to be used by the prosecution.*

Looking for appropriate witnesses to appear in Court was also a
difficult task for the Chinese prosecution team. On 10 June 1946 Hsiang

0 Ibid., p. 114.
41 Xiang, 2010, pp. 3-4, see supra note 6.
2 bid.

4 Xiang and Sun, 2014, see supra note 14.
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sent an urgent telegram to the Ministry of Foreign Affairs requesting help.
He stated:

It is common for high-ranking officials to serve as witnesses

at court in Rule of Law countries. It is also allowed to

directly call a witness in international court. But considering

that Chinese high officials are busy at present that they

should go to a foreign land to make statements and may have

to endure cross-examination repeatedly, may cause trouble.

Therefore, | suggest that they should make the decision

themselves in advance if they are willing to be a witness.**
This was Hsiang’s earnest warning in advance. Most Chinese witnesses
including high officials like General CHING Teh-chun made full
preparations before going to Court and thus did a good job on the stand.
Ching was the Vice Minister of the Chinese Ministry of Defence, and had
been the Mayor of Peking (Beijing) during the Marco Polo Bridge
Incident. He convincingly demonstrated evidence of the Japanese army’s
conspiracy to provoke the incidents of violence in 1937. He wrote a
testimony of 15 pages, which included a description of the political and
economic situation in China before the Marco Polo Bridge Incident, the
stages of the Japanese invasion and details of the incident. Hsiang sent a
telegraph to Foreign Minister Wang to praise Ching’s performance in
Court on 27 July 1946: “Vice-minister Ching Teh-chun was a complete

success after four days bearing witness in Court”.*

25.6. Important Accomplishments

Despite the number of difficulties that the Chinese prosecution team had,
they were able to make some important contributions to the Tokyo Trial.
One of the most important of these was in relation to the starting date of
Japanese aggression. In connection with this, they also successfully
argued that war crimes law should apply despite Japan never officially
“declaring” war on China. Second, they publically exposed the true nature
of the Nanking Massacre, an event still often ignored by Japanese
documentaries and museums to this day, not to mention played down or
denied by some citizens. Third, they exposed the use of opium and drug

4 Documents of the Tokyo Trial, No. 0009011, 172-1-0899, Epson 0096, pp. 17-18, see
supra note 25.

4 bid. N0.0009025, p. 56.
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trafficking as a means of financing the Manchuria campaign. The final
major accomplishment was convincing Pu Yi, the last Emperor of China,
to come to Tokyo to testify against the Japanese and discuss his coerced

role as a puppet leader for their government.

25.6.1. Historic Starting Date of Japanese Aggression

One of the greatest contributions by the Chinese was the delegation’s
determination in convincing the Court that Japanese aggression had begun
much earlier than foreign lawyers and politicians believed. Opinions
being divided on the starting date of aggression, it was necessary for
different parties to argue their view of history. Mei Ju-ao wrote

concerning the varying viewpoints:

Some people think that the International Military Tribunal of
the Far East is the trial for Japanese crimes during WWII. It
is through Japan’s attack on Pearl Harbor that Japan’s
foreign aggression evolved into a world war involving
[many] countries, the date of Japan’s attack on Pearl Harbor,
i.e. Dec. 7, 1941, should therefore be perceived as the
beginning of Japanese crimes. Whereas, some people hold
that Japan’s attack on Pearl Harbor and the consequent series
of wars in Pacific nations was aimed to settle the war against
China, and they are just the extension of war against China,
therefore Japanese crimes started from July 7, 1937, the day
when Japan launched the “Lugou Bridge Incident”. Thirdly,
other people maintain that the “Lugou Bridge Incident” of
1937 was an extension of the Mukden Incident on Sept. 18,
1931, when Japan invaded Mukden and planned to occupy
Manchuria [four provinces in northeast China]. Actually,
China had been at war with Japan since then, so the Mukden
Incident should be regarded as the beginning of Japanese
crimes. Some people even insist that the Mukden Incident
resulted from the murder of Chang Tso-lin during the
“Huanggutun Incident” of April 1928. Japan’s ambition to
occupy the whole of China was thoroughly exposed at the
time of this event, and the confrontation between China and
Japan actually came into being from then. It is therefore
clear to those that hold the final point of view that the crimes
of Japanese war criminals started from 1928.%

46

Mei and Mei, 2013, p. 277, see supra note 3.
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The Chinese prosecution team remained firmly focused on their belief in
the last of Mei’s explanations of their conflict with Japan. They asked the
Court to recognise 1 January 1928 as marking the beginning of Japanese
aggression against China.

On the morning of 14 May 1946, George Yamaoka, a Japanese-
American lawyer at the trial, disputed this starting date:

If the acts alleged as war crimes in the Indictment occurred
during times of peace between Japan and the Countries
involved, since no war existed, there could be no war crimes
in the legal sense [...] it must be admitted that even this
government did not declare war on Japan until December 9,
1941. This is also a matter of public record of which this
Tribunal must take judicial notice. The counts of the
Indictment, therefore, that allege as war crimes acts of
commission or omission perpetrated during the period of
January 1, 1928 until December 9, 1941, are not, in fact or in
law under any construction, war crimes, since they occurred
during times of peace.”’

On that very afternoon, in his first speech before the Court, Hsiang
refuted Yamaoka’s argument:

I would like to ask the permission of the Court to spend a
few minutes on a few observations in answer to the motion
brought about this morning with reference particularly to
China, my country. The learned counsel for the defense say
there was no war existing between China and Japan because
Japan never declare[d] war against China. Of course, [this] is
a question as to what is the correct definition of war. But,
since September 18, 1931, Japan took warlike actions in
China, killing thousands and thousands of people, soldiers,
as well as civilians. That was fourteen years ago. On July 7,
1937, Japan started a war at Marco Polo Bridge, killing
hundreds in one night. Later, Japan sent her soldiers all over
China, killing millions and millions of soldiers as well as
children, women, and helpless civilians — non-combatants. |
think those are facts known all over the world. If that [was]
not war — what is a war, I wonder? [...] Since 1931 Japan
sent her soldiers all over China, all over the provinces,
without any provocations on the part of China. | submit that

47" Transcripts of the Proceedings of the IMTFE, pp. 220-22, see supra note 21.
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there was a war, whether Japan declared war against China
or not, although China did not declare war against Japan
until December 9, 1941. But there was a war; that was my
submission. | think the Court would take judicial notice to
that effect.”®

Though strongly opposed by defence lawyers, the date of 1 January 1928
was finally recognised by the International Prosecution Section.*® In
response to the allegation that the laws of war did not apply to Japan’s
conduct in China, the Court commented:

From the outbreak of the Mukden Incident till the end of the

war the successive Japanese Governments refused to

acknowledge that the hostilities in China constituted a war.

They persistently called it an “Incident”. With this as an

excuse the military authorities persistently asserted that the

rules of war did not apply in the conduct of the hostilities.

This war was envisaged by Japan's military leaders as a

punitive war, which was being fought to punish the people

of China for their refusal to acknowledge the superiority and

leadership of the Japanese race and to cooperate with Japan.

These military leaders intended to make the war so brutal

and savage in all its consequences as to break the will of the

Chinese people to resist.”

Due to the nature of the Japanese aggression, it was clear to the Court that

even though they had not formally declared war on 1 January 1928 or for
years afterwards, the laws of war should apply to their actions.

25.6.2. The Nanking Massacre Exposed

The second major contribution of the Chinese prosecution team was
exposure of the true nature of the Nanking Massacre. The history of the
Japanese army’s occupation of Nanking from 13 December 1937 to
February 1938 is horrific. Mei wrote: “The Nanking Massacre is
undoubtedly the most prominent crime of the Japanese army during

8 Awaya, 2002, p. 273, see supra note 19; see also Xiang, 2010, pp. 5-6, supra note 6.

Xiang and Sun, 2014, see supra note 14.

International Military Tribunal for the Far East, Judgment, 4 November 1948, in John
Pritchard and Sonia M. Zaide (eds.), The Tokyo War Crime Trial, vol. 22, Garland, New
York, 1981 (“IMTFE Judgment”), pp. 49, 594-49, 595.

49
50

FICHL Publication Series No. 21 (2014) — page 162



In Search of Justice for China: The Contributions of Judge Hsiang Che-chun
to the Prosecution of Japanese War Criminals at the Tokyo Trial

WWII, perhaps second only to the acts of Holocaust perpetrated in the

Auschwitz concentration camp”.**

At least 12,000 non-combatant Chinese citizens died in the first
three days of Japanese occupation. These include women and children.
“There were many cases of rape. Death was a frequent penalty for the
slightest resistance on the part of a victim or the members of her family
who sought to protect her. Even girls of tender years and old women were
raped in large numbers throughout the city”.®* Many cases involved
particularly “sadistic behaviour” such as mutilations or bayoneting
pregnant women. The secretary to the prosecuting attorney, GAo Wenbin,
provided a photograph from a Japanese newspaper, showing two Japanese
soldiers in a “beheading race”, which shocked the entire tribunal.>®

Because Japan had blocked the passage of information and
destroyed much evidence of the crimes, the public knew little about the
vastness and violence of the Nanking Massacre though there were
scattered reports at that time. It was key to providing adequate evidence
and witnesses to the Tokyo Trial. The Chinese government attached great
importance to what had happened in Nanking. In June 1946, the
Investigation Committee for the Nanking Massacre was established. On
23 June the Committee held its first meeting. On 12 September they sent a
telegram to the Ministry of Foreign Affairs which stated:

Instructed by Chairman Chiang Kai-Shek of the Nationalist
government, the investigation of the Nanking Massacre
should be submitted to the Committee to discuss. It has been
decided that we establish an Investigation Committee for the
Nanking Massacre, which includes all members of the
Nanking Temporary Council and invites representatives of
relevant organs or groups as committee members.
Investigation groups are to be set up in each zone and
investigation will be carried out through specific case study
as well as general research. Up to now, 1,484 cases with
conclusive evidence and witnesses are qualified to testify as
to the criminals’ crimes. Among the witnesses were Bo
Hong’en and Yin Youyu who were gravely wounded and

51 Centre for the Tokyo Trial Studies, Collected Works of the Tokyo Trial, Shanghai Jiao
Tong University Press, Shanghai, 2013, p. 25.

52 IMTFE Judgment, 1948, pp. 49, 605, see supra note 50.
8 Xiang, 2010, pp. 3-4, see supra note 6.
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made a narrow escape from the massacre of the Japanese
army. Lu Lixiuying, also, a woman who struggled against
the rape of a few enemies, was near death from over 33 stab
wounds. Thanks to doctors of Drum Tower Hospital, she
was able to survive. The three cases above are extremely
severe irrefutable evidence. Considering that the criminals of
the Nanking Massacre are on trial in the International
Military Tribunal for the Far East, it has been decided to
send the investigation reports and relevant photos to Mr. Yao
Geng, China Military Mission’s source in Shanghai, who
will transmit the materials to Chinese prosecutor Hsiang
Che-Chun so as to submit it to the Tribunal as evidence.
Many cases as such are under investigation and to be sorted
out. After which, they will be submitted. Ministry of Foreign
Affairs, Chen Yuguang, Chairman of Nanking Temporary
Council >

The Chinese prosecuting team also made numerous trips to China
for additional evidence, and provided the Court with the sworn
testimonies of 13 Chinese witnesses: CHING Teh-chun (Z&4%4f) for the
“Lugou Bridge Incident and Preceding Situation”; Pu Yi (##1%) for the
“Constructing of Manchukuo”; WANG Lengzhai (£ ) for the “Lugou
Bridge Incident and Results that Followed”; Liu Yaohua (XI#£4£), ZHAI
Shurong (2 #5) and Xu Jiejun (JE451&2) for the “Atrocities of Japanese
Army in China”; CHEN Dashou (% °K3Z) and ToNG Shoumin (ZE3Z[X)
for “Economic Aggression against China”; and Xu Chuanyin (%),
SHANG Deyi (1 %), Wu Changde ({fi#1#) and CHEN Fubao (%4 &)
and LIANG Tingfang (323£77) for “Conventional War crimes Committed
in China and Import of Opium”.> After two years of labour, the materials
were ready. Large numbers of photographs of people being killed and
women being raped, as well as the testimonies of the personal experiences
of foreign witnesses, gave the world a deeper understanding of the
barbaric nature of the Japanese.

From mid-July to mid-August 1946 the criminals of the Nanking
Massacre were on trial. The prosecution called eight witnesses: Dr.

®  Documents of the Tokyo Trial, 172-1-0899, Epson 0088, No. 1209, pp. 17-18, see supra
note 25.

Centre for Tokyo Trial Studies, Index of the International Military Tribunal for the Far
East, Shanghai Jiao Tong University Press, Shanghai, 2013.
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Robert Wilson, an American medical doctor at the University of Nanking
Hospital; Dr. Xu Chuanyin, the person in charge of the Housing
Commission of the International Committee for the Safety Zone in
Nanking; Shang Deyi, Wu Changde and Chen Fubao, Nanking residents;
Dr. Miner Searle Bates, an American history professor at the University
of Nanking and founder of the International Committee for the Safety
Zone in Nanking; John G. Magee, an American priest of the Nanking
Episcopal Church; and Liang Tingfang, a Chinese Captain. >® The
witnesses who testified in Court had either survived or been witness to the
crimes of the Japanese Army. Particularly important was the testimony of
Magee, who risked his life to shoot a 105-minute film with a 16 mm
cinecamera, recording the true scene of the Japanese Army’s burning,
killing, raping and looting.>” In a letter to his wife he wrote about his
experience:

The horror of the last week is beyond anything | have ever
experienced. | never dreamed that the Japanese soldiers were
such savages [...] They not only killed every prisoner they
could find but also a vast number of ordinary citizens of all
ages. Many of them were shot down like the hunting of
rabbits in the streets. There are dead bodies all over the city
from the south city to Hsiakwan. Just the day before
yesterday we saw a poor wretch Killed very near the house
where we are living. So many of the Chinese are timid and
when challenged foolishly start to run. This is what
happened to that man [...] These two Jap. soldiers were no
more concerned than if they had been killing a rat and never
stopped smoking their cigarettes and talking and laughing
[...] But the most horrible thing now is the raping of the
women which has been going on in the most shameless way
that I have ever known. The streets are full of men searching
for women [...] The house where we keep our things is
loaded with women and some even sleep in our dining room.
They sit in the house all day in dreadful fear. Several days
ago a Buddhist priest from a little temple across the street
came inand said he had heardthat Japanese had
carried off two Buddhist nuns and begged me to take some

% Xianwen Zhang, Collection of Nanking Massacre Historical Data, vol. 7, Jiangsu People’s
Publishing House, Nanjing, 2010, pp. 41-133.

" Ibid.
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nuns in, which I have done. The house is really packed like

sardines [...] It is a regular nightmare to deal with these

reverted groups of men.’
Through the trial, the reality of the Nanking Massacre made its way into
the public record. In Chapter 8 of the Judgment of the Court, the section
“The Rape of Nanking” reads:

There was no discipline whatever. Many soldiers were

drunk. Soldiers went through the streets indiscriminately

killing Chinese men, women and children without apparent

provocation or excuse until in places the streets and alleys

were littered with the bodies of their victims.>
Approximately 20,000 cases of rape occurred within the city during the
first month of the occupation.

Large numbers of the population of Nanking fled to the countryside
to escape the brutality of the city. They set up fugitive camps but many of
these groups were also captured. “Of the civilians who had fled Nanking
over 57,000 were overtaken and interned. These were starved and tortured
in captivity until a large number died”.*® Soldiers who laid down their
weapons were executed without even the pretence of a trial.®* Burial
societies and other organisations counted more than 155,000 bodies that
they buried. “They also reported that most of those were bound with their
hands tied behind their backs”.® These numbers do not take into account
those whose bodies were burned in fires or thrown into the Yangtze
River.

During the trial, the focus of the blame for the massacre was Matsui
Iwane, who the Tribunal ruled knew what was happening and “did
nothing, or nothing effective to abate these horrors”. His defence
attorneys tried to argue that he had been ill at the time. However, the
Court determined that his illness “was not sufficient to prevent his
conducting the military operations of his command nor to prevent his
visiting the City for days while these atrocities were occurring”.63 He was

% Kaiyuan Zhang (ed.), Eyewitnesses to Massacre: American Missionaries Bear Witness to

Japanese Atrocities in Nanjing, M.E. Sharpe, New York, 2000, pp. 171-74.
% IMTFE Judgment, 1948, pp. 49, 606, see supra note 50.
€ 1bid., pp. 49, 608.
1 Ibid., pp. 49, 609.
2 bid.
8 International Military Tribunal for the Far East, Judgment, Chapter X, Verdicts.
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the commander of the Army committing the atrocities, and he was aware
of their occurrence; he could therefore not successfully plead innocent to
the charges against him. While it is true that Matsui did not enter the city
right away with his soldiers, the situation did not improve for at least four
weeks after his arrival.** “The barbarous behaviour of the Japanese Army
cannot be excused as the acts of a soldiery which had temporarily gotten
out of hand” when the pillaging, raping, murder and arson continued for
six weeks after the fall of the city.®® The court wrote: “He had the power,
as he had the duty, to control his troops and to protect the unfortunate
citizens of Nanking. He must be held criminally responsible for his failure
to discharge this duty”.%® Matsui was sentenced to death by hanging.

The true success of the trial where the Nanking massacre was
concerned was not the condemning of Matsui but the more important
goals of 1) finding evidence and recounting what had occurred in an
official manner, 2) obtaining recognition of the illegality of the Japanese
Army’s actions, and 3) the condemnation of these actions by the
international community.

Although not disagreeing with the decision of the court to condemn
Matsui, the Japanese historian and expert in modern Chinese history,
Tokushi Kasahara, argues that “Matsui alone was made into a scapegoat
at the Tokyo War Crimes Trials” when, in reality, many other individuals,
including Prince Yasuhiko Asaka, were equally to blame.®” Matsui’s part
in the massacre is indubitable. However, it is true that many other
perpetrators of crimes escaped justice. One thing that remains to this day
is the disappointment the Chinese people feel regarding the lack of
accountability of the Japanese royal family. Prince Asaka, who is known
for his part in the Nanking Massacre, was never charged and lived out the
remainder of his life leisurely playing golf.

The immunity of the Japanese royal family was sadly out of the
hands of the Chinese prosecution team and even the Chinese government,
as the entire institution of the Tribunal was overshadowed by the politics

8 IMTFE Judgment, 1948, pp. 49, 611 and pp. 49, 613, see supra note 50.

% Ibid. pp. 49, 613.

% Ibid.
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of the time, and MacArthur negotiated with the US government in order
to save the royal family from humiliation and blame.

25.6.3. Revealing the Japanese Use of Opium in China

The French scholar Etienne Jaudel, in Le procés de Tokyo: un Nuremberg
oublié highlighted the prominent role Hsiang had in the proceedings. In
the chapter on “Crimes of Peace” Jaudel writes: “Chinese prosecutor
Hsiang Che-chun disclosed how the Japanese had encouraged farmers to
plant opium for them and the interest earned from it was used for funding
the Asian Development Bureau”.®® Hsiang’s goal was to prove that opium
was used to advance aggression and that “Japanese agents, military and
civilian, engaged in wide—spread illegal traffic in opium and narcotics, not
only in Japanese concessions but in all parts of China”.*® Although Japan
had signed and ratified the International Opium Convention of 1912, as
well as two other conventions in 1925 and 1931, for the “suppression of
the abuse of opium, morphine, and cocaine, as well as drugs prepared or
derived from these substances”,’® in order to finance their operations in
Manchuria and “in order to weaken the power of resistance of the
Chinese, Japan sanctioned and developed the traffic in opium and
narcotics”.’”! As early as 1929 the Chinese government had been making
efforts to fulfil its obligations under the International Opium Conventions
of 1912 and 1925. Their plan, beginning with making it illegal to smoke
opium, was to gradually suppress both production and consumption.

The court wrote in its Judgment: “Japan as a signatory to the above
opium conventions was obligated to assist the Chinese Government in the
eradication of the drug habit by limiting the manufacture and sale of the
drugs within her territory and by preventing smuggling of the drugs into
China”.”® However, the main source of opium and other narcotics in the
1930s was from a Japanese government-operated factory in Seoul. The
Japanese also produced hundreds of kilos of cocaine per month for a
number of years. It was sold to raise money for the war budget.”® Not only

8 Jaudel, 2010, p. 83, see supra note 2.

8 Hsiang, 15 August 1946, Cheng et al., 2013, pp. 3885-92, see supra note 1.
™ IMTFE Judgment, 1948, pp. 48, 486, see supra note 50.

™ 1bid., pp. 49, 160.

2 |bid., pp. 49, 161.

" Ihid.
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did the Japanese Army allow the sale of drugs, they also sometimes sent
the vendors into towns ahead of them before the attack. In this regard, the
Court stated: “Doihara was one of the foremost officers of this
organization; and his connection with the drug traffic has been fully
shown”.”* Japan, having ratified the International Opium Conventions,
was bound by them. “In all areas occupied by the Japanese the use of
opium and narcotics increased steadily from the time of such occupation

until the surrender”.”®

It was discovered through trial that the Japanese had not just
engaged in drug trafficking in China, but that in taking advantage of
Manchukuo’s sham independence, they were able to “carry on a world-
wide drug traffic” while trying to cast guilt onto the puppet state.

A large part of the opium produced in Korea was sent to
Manchuria. There, opium grown in Manchuria and imported
from Korea and elsewhere was manufactured and distributed
throughout the world. In 1937, it was pointed out in the
League of Nations that ninety percent of all illicit white
drugs in the world were of Japanese origin, manufactured in
the Japanese concession in Tientsin, Dairen and other cities
of Manchuria, Jehol and China, always by Japanese or under
Japanese supervision.”

One case example that was recounted during the submission of evidence
at the Tokyo Trial was in reference to Nanking. Opium consumption had
almost been “wiped out before 1937”. After the occupation, the trade in
narcotics “became public and was even advertised in newspapers”. By
autumn 1939 the monthly revenue from the sale of opium in Nanking
alone was estimated at US$3 million. Not only were the Japanese making
a great deal of money to support military aggression, but the drugs being
consumed by Chinese people were also affecting their health, not to
mention society as a whole.

25.6.4. Pu Yi’s Testimony

The fourth accomplishment of the Chinese prosecution team was in
convincing Pu Yi, the last Emperor of China, to appear as a witness in

™ Ibid., pp. 49, 162.
™ Ibid., pp. 49, 163.
® " Ibid., pp. 49, 165.
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Court to give evidence of the conspiracy and organisation by the Japanese
to establish a puppet government in Manchuria. On 19 August 1945 Pu Yi
was captured by the Soviet Army and sent to Chita in Siberia city. On 10
August 1946 he was sent to Tokyo. He was terrified of the trial. Hsiang
and his assistant Chiu talked to him numerous times, and convinced him
that he should atone for his previous crimes by exposing the crimes of the
Japanese invaders. Pu Yi was finally convinced.

Between 16 August and 27 August 1946 he testified as to the
Japanese Kwantung Army’s manufacturing of the Manchurian Incident on
18 September 1931, which resulted in the loss of three provinces of
Manchuria.”” On 13 January 1932 Doihara tricked Pu Yi into going to
Manchuria and on 1 March 1932, the puppet state of Manchukuo was
formed, while the Japanese forced him to sign a secret treaty yielding the
rights of the state to Japan.” Japanese forces planned to make it appear as
though Pu Yi had returned to his throne because of the demand of his
people and not in relation to Japanese plots to take control of the east.”
Due to his rigid refusal to consent to the plots, a riot was instigated on 8
November 1931 to get him out of the city of Tientsin.®° “An attempt was
made to cause it to appear that Pu Yi had fled for his life as a result of
threats and the riots in Tientsin”. Pu Yi testified that he and the other
Chinese officials “were all under the supervision of the Japanese Military
Officers”. In response to the Chinese government’s request the Council of
the League of Nations had sent a Commission of Inquiry to Manchuria,
headed by Lord Lytton. Pu Yi said in Court: “wherever Lord Lytton went,
he was under the supervision of Japanese Gendarmes. When | interviewed
Lord Lytton, many of the Kwantung military officers were beside me
supervising, if 1 had told him the truth, I would have been murdered right

after the mission left Manchuria”.®*

Despite his initial fear of testifying in open court concerning his
part in the Japanese takeover, Pu Yi ultimately caved under the pressure
and persuasion of the Chinese delegation to do the right thing and to help
prosecute the Japanese war criminals.

T Xiang, 2005, see supra note 32.

" Cheng et al., pp. 48, 220-48, 226, see supra note 2.

" IMTFE Judgment, 1948, pp. 49, 167, see supra note 50.
8 Ibid., pp. 49, 170.

8 \bid., pp. 49, 113.
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25.6.5. The Matter Is Settled: The Tokyo Trial Comes to an End

The Judgment of the Court at the Tokyo Trial was rendered between 4
and 12 November 1948. During a period of several months, the Tribunal
had heard evidence through witness testimony and by affidavit. The
evidence presented to the court was such that the court claimed only “one
conclusion [was] possible — the atrocities were either secretly ordered or
wilfully permitted by the Japanese Government or individual members

thereof and by the leaders of the armed forces”.®

Despite the conclusion of the Trial, there had been a rather absurd
episode soon after the verdict. Refusing to accept the judgment, Hirota
Koki, the former Prime Minister, and Doihara appealed to the
US Supreme Court which agreed to hear their appeal. At that time, Hsiang
was going to return to China. Hearing this news, he expressed his
opposing views immediately to the newspapers. Shun Pao reported as
follows:

Tokyo, Dec. 1 (Central News Agency) — Chinese prosecutor
Hsiang Che-chun who attended International Military
Tribunal for the Far East on behalf of China said today that
the U.S. Supreme Court had no right to accept the appeal of
HIROTA and DOHIHARA. He pointed out that the U.S.
Supreme Court had no right to examine the verdict
announced by the International Military Tribunal for the Far
East because the trial of the 25 Japanese Class A war
criminals was an international matter. MacArthur reserves
the right of final examination, which he is entitled to
according to the Far East Commission.®®

Under the pressure of the Allies and public opinion, the Supreme Court
rejected the appeal. Seven Class A war criminals, including Tjo, the
former Prime Minster, were sentenced to death.®* General Shang Zheng,
head of the Chinese Military Delegation, was present to witness the
execution in Sugamo Prison in the early morning of 23 December 1948.%°

8 |bid., pp. 49, 592.

8 Commission of Documentation, 2013, pp. 20910, see supra note 47.
8 Ibid., p. 210.

8 Xiang, 2005, see supra note 8.
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25.7. A Final Regret: The Lost Legacy and Historical Repercussions

As the end of the Tokyo Trial drew near in late 1948, Chiang Kai-shek’s
forces were in a phase of continual defeat. At the three major battles of
Liaoning-Shenyang (12 September), Huai-Hai (6 November) and Beijing-
Tianjin (November 29) Chiang suffered fatal losses and was left with no
opportunity to worry about the Tokyo Trial. When the trial ended and
Hsiang returned to Nanking with two large trunks of materials, including
hundreds of documents of the trial records, there was nobody to care
about them. Kao also took back a lot of the trial proceedings. In the chaos
of the time, these valuable historical documents regrettably disappeared.®

With the fall of the National government, Hsiang chose to stay in
Mainland China rather than escape, as he could have, to Taiwan or the
US. Hsiang loved China and there was not a doubt that he would choose
to stay, although many did not understand his decision in those difficult
times. But he stayed, and he worked in China until his retirement in 1965.
Happy and relaxed upon retirement, still with an abundance of energy, he
was ready to sit down and write his memoirs of the Tokyo Trial. This,
unfortunately, never occurred, as his retirement coincided with yet
another national disaster, the Cultural Revolution. When the Cultural
Revolution was finally over, the important players of the Tokyo Trial
were quite advanced in age and those who had survived no longer had the
materials they had carried back with them to China from Japan. Without
these materials, and with the key players gradually passing away, so much
historical knowledge not just about the trial but about the events that were
put on trial, was lost.

In the early 1980s, even at the age of 90 years, Hsiang was still very
much concerned with China’s domestic and international situation. At the
time, Japanese right-wing forces were attempting to revive militarism. It
was not uncommon for the Japanese to deny their past crimes of
aggression. Classroom textbooks were altered by the Japanese Ministry of
Education to remove the word “aggression” from the war context. There
also began a whitewashing of what had occurred in the cities that Japan
had taken over regarding so-called “comfort women”, some going so far
as to claim the brutality had never occurred or that it had been a normal
practice of the era. Whereas some Japanese government officials deny the

% bid.
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labelling of their war as an act of aggression, in an attempt to blur history,
Hsiang stated that this caused him “great indignation”. In 1983 Hsiang
spoke about his concern that we will forget history: “Although I am 91-
years-old, as a Prosecutor for China at the IMTFE, | once took part in the
trial of the Japanese war criminals. | have the responsibility to reiterate
the black and white historical conclusions that were made more than 30
years ago”.®” He then continued recounting the history of the trial itself,
retelling the process and the final Judgment. He remained firm in taking a
stand against those who wanted to forget what had happened and the
Japanese who denied what they had done. Not only did he deliver the
facts of the trial in his speech but also reminders of some of the crimes
committed: of bodies in ditches, of rape, murder and arson, of chaos and
misery. And why? Hsiang Che-chun was a reasonable man, not filled with
hatred for the ordinary Japanese citizens of today that had no part in past
crimes, but filled with outrage at those who denied the crimes of their
fathers, and filled with a sense of justice and responsibility towards his
country, to be a living reminder while he still could. His speech
continued:

Recently | have read a speech from Attorney Shi Meiyu, my

former student from a judge training class in Nanking. Based

on the facts of the massacre full of blood and tears, he

sharply denounces the Japanese government for their

distorting of history. This speech shows how Chinese

compatriots on both sides of the Taiwan Strait are of one

opinion. | agree wholeheartedly with what Meiyu has said:

“I may not live for a long time any more, but | must be a

witness of history!”88

He believed that all the remaining Tokyo Trial experts and participants
should stand as witnesses. He concluded his speech: “If the ghost of
Japanese militarism tries to come back, it must be brought to the historical
gallows again!”®

The historical lessons of the Tokyo Trial are profound. But because
of the Anglo-American leniency toward the war criminals, Japanese
militarism remains alive to this day. “Weak nations have no diplomacy”,

8 Zhejun Xiang, Speech at a Forum held by Shanghai Society of Law and Shanghai

International Relationship Association (1983); Xiang, 2010, pp. 331-33, see supra note 6.
% Ibid.
8 Ibid.
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it is often said. The Nationalist government was so feeble that the Chinese
delegation was subjected to many hardships. Moreover, there lacked
accurate long-term critiques of the events of the Tokyo Trial. Adequate
respect was not given to legal scholars and their resources were not
properly used.*

While it is true that we cannot blame the current generation for the
crimes of the previous ones, they can be blamed for denying the past, as it
serves only to do more hurt and acts as building blocks for future crimes.
There has been much criticism of the blanket exoneration of Emperor
Hirohito and all members of the imperial family, including Prince Asaka,
Prince Fushimi Hiroyasu, Prince Naruhiko Higashikuni and Prince
Tsuneyoshi Takeda. The French Judge, Henri Bernard, strongly stated in
his dissenting opinion that “the failure to try Hirohito ‘nullified’ the trial
and made the accused mere ‘accomplices’.”* The US “went through great
lengths to recast the Emperor’s image throughout the trial, a move that
contrasted sharply with that of Hitler during the Nuremberg trial”.?? The
historian Herbert Bix argues that “MacArthur's truly extraordinary
measures to save Hirohito from trial as a war criminal had a lasting and
profoundly distorting impact on Japanese understanding of the lost
war”.® It is this denial of responsibility or claim of self-defence which
distorts history that is truly the most dangerous. It is also the reason why
the Chinese and other victims in Asia have reason to still be angry after so
many years. Since the Jewish Holocaust, the West and Europe have
moved on but they have never forgotten. The same cannot be said for the
events that occurred in the East.

After the Tokyo Trial, Hsiang refused the nomination of Grand
Justice and became a professor at several universities in Shanghai. He,
along with other scholars and contributors to the Tokyo Trial, witnessed
additional hardships during the Cultural Revolution. But Hsiang never
lost his dedication to making his country a better place and to defend his
nation. In 1985, when the Chinese government finally commissioned the
establishment of the Nanjing Massacre Memorial Hall, Hsiang conducted

% Xiang, 2005, see supra note 32.

Crowe, 2013, p. 204, see supra note 26.
% bid.

9% Herbert P. Bix, Hirohito and the Making of Modern Japan, HarperCollins, New York,
2001, p. 545.
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documentary interviews to be kept at the Memorial Hall. This was his last
public contribution to his country. On 31 August 1987, after witnessing
decades of struggle, war, civil war and multiple changes in government,
Hsiang Che-chun passed away in a now peaceful Shanghai.

It is important to fill the gaps left in history and in scholarly
writings about the Tokyo Trial, not for the purpose of continuing hatred,
but rather of remembering and understanding history; and through that
remembrance, working hard not to fall back into the mistakes of the past.
Those who forget are doomed to repeat the past. Sadly, it seems, if we are
not careful in holding nations and governments accountable, they are
sometimes all too happy to conveniently forget. This is why we must
make accounts of what has happened. This is why we must understand
our history. And this is why we must remind those who deny or try to
forget. As Iris Chang says: “Denial is an integral part of atrocity, and it’s
a natural part after a society has committed genocide. First you Kill, and
then the memory of killing is killed”.
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From Tokyo to the United Nations:
B.V.A. Rding, International Criminal
Jurisdiction and the Debate on Establishing an
International Criminal Court, 1949-1957

Lisette Schouten”

26.1. Introduction

Soon after the delivery of judgment against Nazi perpetrators in
Nuremberg, and with trial proceedings at the International Military
Tribunal for the Far East (‘IMTFE’ or ‘Tokyo Trial’) in full swing, the
General Assembly of the newly established United Nations (‘UN”) made
its first efforts to push the development of international law and
institutionalisation of human rights even further. Genocide was declared a
crime against international law in a UN Resolution that was approved in
December 1946, while the Convention for the Prevention and Punishment
of the Crime of Genocide (‘Genocide Convention’) was adopted by the
General Assembly in December 1948. The Universal Declaration of
Human Rights, establishing the general rights for individuals, was
adopted in the same month.? In the Charter of the UN, the General
Assembly was also given the responsibility to initiate studies and make
recommendations for “promoting international co-operation in the field
and encouraging the progressive development of international law and its
codification”.? The Dutch professor B.V.A. Rding (1906-1985), a former

Lisette Schouten is a Ph.D. candidate at the Graduate Programme for Transcultural
Studies, Heidelberg University, and part of the research group “Transcultural Justice” at
the Cluster of Excellence “Asia and Europe in a Global Context”. Her research focuses on
Dutch war crime trial policy in the Netherland Indies and Japan 1945-1955. She holds an
M.A. in History in 2009 from Leiden University where she participated in the M.A.
Europaeum Programme in European History and Civilisation (Leiden, Paris, Oxford).
William A. Schabas, An Introduction to the International Criminal Court, Cambridge
University Press, Cambridge, 2004, p. 7.

United Nations Charter, Chapter 1V, Article 13.1.a. The International Law Commission
(‘ILC’) was subsequently created to execute the mandate. The Statute of the International
Law Commission (1947), Article 15 defined “progressive development” as the
“preparation of draft conventions on subjects that have not yet been regulated by
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judge in Japan and a member of the Dutch delegation to the UN, was
engaged in these efforts for many years.

While stationed in Tokyo, Rding had been one of the 11 judges
involved in the IMTFE who — through their interactions with each other,
with their domestic contexts and with the new cultures they encountered —
developed new ideas about norms and institutions of international law and
justice. After the trial proceedings ended, Rding (who was one of the few
Dutch jurists with first-hand experience in delivering international
criminal justice) was appointed a member of the Dutch delegation to the
UN on the Sixth Committee of the General Assembly and served as the
Dutch representative to two special committees of the General Assembly
on international criminal jurisdiction. In addition, he became vice-
chairman of the 1953 Special Committee on Defining Aggression
(‘Committee on Defining Aggression’), and Rapporteur of the 1956
session of this Committee.® By taking a closer look at Réling’s career, this
chapter will consider the reach and legal implications of the Tokyo Trial,
the broader contributions of its judges to the emergence of modern
international criminal jurisdiction and, through examination of Rdling’s
ideas on international criminal law, further illuminate the early
discussions on an international criminal court.

26.2. The Establishment of the International Military Tribunals

While ideas on the development of international criminal jurisdiction
stem from the nineteenth century, it was only after the First World War

international law, or in regard to which the law has not yet been sufficiently developed in
the practice of states”. It defined “codification” as “the more precise formulation and
systemisation of rules of international law in fields where there already have been
extensive state practice, precedent, and doctrines”. See Benjamin N. Schiff, Building the
International Criminal Court, Cambridge University Press, Cambridge, 2008, p. 26.
Rding was appointed Rapporteur in the “New York Committee” after he declined an
invitation of the United States and Britain to become President of that Committee. Verslag
uitgebracht door Prof. Mr. B.V.A. Rding als Nederlands gedelegeerde in het “Committee
on International Criminal Jurisdiction”, August 1953, Collection 544 B.V.A. Rding,
1915-1985, access no. 2.21.273, inventory no. 61, National Archives of the Netherlands
(‘NAN”). See also Nico Schrijver, “B.V.A. Roling — A Pioneer in the Pursuit of Justice
and Peace in an Expanded World”, in Journal of International Criminal Justice, 2010, vol.
8, pp. 1071-91.
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that popular support grew.* The Leipzig trials, held after the war ended to
judge German war atrocities, were the first attempt at international
criminal justice. However, as only 16 cases were eventually brought to
trial resulting in a meagre 13 convictions, the trials were generally
considered a failure.” Yet the outcome of the trials stimulated a renewed
interest in the matter of an international juridical institution. It triggered
the foundation of the Permanent Court of International Justice (1922—
1946) in The Hague, which contributed to the clarification and
development of international law.® In addition to this, from the 1930s
onwards the possibility of an international criminal court was discussed in
the League of Nations, culminating in an (unratified) treaty in 1937.7

Notwithstanding these efforts to establish international law and
supranational legal norms on human rights, the unprecedented and
gruesome events of the Second World War fuelled the efforts to lay down
guidelines for an international body for the condemnation of war crimes.
With the war still raging, representatives of the Allied governments met in
international commissions and at international law conferences to decide
how “justice should be done on the evildoers” after the war. From 1941
onwards eminent statesmen, lawyers, professors and judges from a wide
range of Allied nations gathered in international bodies such as the
London International Assembly and the International Commission for
Penal Reconstruction and Development, where they discussed the use of
legal means to confront war crimes and addressed a number of questions:
What are war crimes? Which courts will try these crimes? How best to
deal with the plea of superior orders? How to organise the extradition of
war criminals?® On 13 January 1942 representatives of nine countries

4 Schabas, 2004, p. 2, see supra note 1; see also Christopher Keith Hall, “The First Proposal

for a Permanent International Criminal Court”, in International Review of the Red Cross,
1998, vol. 38, no. 322, pp. 57-74.

J. Holmes Armstead Jr., “The International Criminal Court: History, Development and
Status”, in Santa Clara Law Review, 1998, vol. 38, no. 3, pp. 745-835.

Manley O. Hudson, “The Permanent Court of International Justice”, in Harvard Law
Review, 1922, vol. 35, no. 3, pp. 245-75; the Permanent Court was unable to meet during
the wartime years (1940-1945). See also Manley O. Hudson, “The Twenty-Third Year of
the Permanent Court of International Justice and Its Future”, in The American Journal of
International Law, 1945, vol. 39, no. 1, pp. 1-12.

Schabas, 2004, pp. 3-5, see supra note 1.

United Nations War Crimes Commission, History of the United Nations War Crimes
Commission and the Development of the Laws of War (“History of the UNWCC”), His
Majesty’s Stationery Office, London, 1948, pp. 94-104; see also Kerstin von Lingen,
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occupied by Nazi forces met in London and signed their first joint
resolution.’ In this so-called St James’s Declaration, the countries declared
their intention to demand justice from Germany for the war crimes
committed in their countries and to bring those responsible before a court of
law after the war, meaning everyone who ordered, perpetrated or
participated in such crimes.*

After the Moscow Declaration of 1 November 1943, the United
Nations War Crimes Commission (‘UNWCC?”), initially called the United
Nations Commission for the Investigation of War Crimes, was established
by 17 Allied nations during a meeting on 20 October 1943 at the British
Foreign Office in London.! Its original objectives were limited to the
investigation and recording of the evidence of war crimes and the
identification of those individuals responsible, as well as reporting to the
concerned governments cases “in which it appeared that adequate
evidence might be expected to be forthcoming”. Later its functions were
extended. It received advisory capacity and recommendations could now
be given to its members on questions of law and procedure. The UNWCC
was chaired by Sir Cecil Hurst and drafted “a convention for the
establishment of a United Nations War Crimes Court”. *2 The text of this
draft Convention was based on the unratified League of Nations treaty and
inspired by memoranda issued by the London International Assembly.*®

However, it was not until the summer of 1945, through the London
Agreement of 8 August 1945, that effective means to apply jurisdiction in
the international sphere were established. In London it was agreed
between the Allies to establish an ad hoc International Military Tribunal
(‘IMT’) in Nuremberg to address the grave breaches of international

“Setting the Path for the UNWCC: The Representation of European Exile Governments on
the London International Assembly and the Commission for Penal Reconstruction and
Development, 1941-1944”, in Criminal Law Forum, 2014, vol. 25, no. 1, pp. 45-76.
Arieh J. Kochavi, Prelude to Nuremberg: Allied War Crimes Policy and the Question of
Punishment, University of North Carolina Press, Chapel Hill, 1998, p. 19.

1 History of the UNWCC, p. 1, see supra note 8.

11 Representatives of the following 17 Allied nations and dominions were present: Australia,
Belgium, Britain, Canada, China, Czechoslovakia, the French Committee of National
Liberation, Greece, India, Luxembourg, Netherlands, New Zealand, Norway, Poland, the
Union of South Africa, the United States of America and Yugoslavia; ibid., pp. 112-13.

12 Ipid., pp. 2-3.

13 Schiff, 2008, p. 24, see supra note 2.
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law.'* The most significant feature of the Nuremberg Tribunal was the
inclusion in its Charter of two crimes that had not previously been
articulated in international law: crimes against peace and crimes against
humanity, making possible the conviction of German high officials who
otherwise might have escaped justice.

Two weeks before the conclusion of the London Conference, the
major Allies proclaimed their intention to prosecute the Japanese in the
same way as the German perpetrators. Some months after the opening of
the Nuremberg Trial, on 19 January 1946, General Douglas MacArthur,
the Supreme Commander for the Allied Powers, announced the
establishment of the IMTFE in Tokyo."® The Nuremberg Charter served
as the model for the Tokyo Charter, although the Americans solely
drafted the final IMTFE Charter.

The principal charge against the 28 Japanese leaders to be tried at
Tokyo was their participation in the planning and execution of aggressive
war in the Asia-Pacific region, the Class A crimes against peace. In
addition, they were also held accountable for conventional war crimes
committed by the Japanese armed forces against prisoners of war
(‘POWSs’) and civilians. Conventional war crimes and crimes against
humanity were labelled crimes of category B and C respectively.*® The
Articles about jurisdiction in the Tokyo Charter closely followed those of

% The official seat of the IMT was established in Berlin and the Tribunal’s first official
session on 18 October 1945 was held in that city. The court then adjourned to Nuremberg.

Represented on the bench of the Tokyo Tribunal were 11 of the respective Allied nations:
Australia, Britain, Canada, China, France, India, the Netherlands, New Zealand, the
Philippines, the Soviet Union and the USA.

16 Charter of the International Military Tribunal for the Far East (“IMTFE Charter”), Article
5, enacted at Tokyo, Japan on 19 January 1946, and amended on 26 April 1946
(http://www.legal-tools.org/doc/a3c4lc/) defined the three categories as follows: “A.
Crimes against Peace: The planning, preparation, initiation or waging of a declared or
undeclared war of aggression, or a war in violation of international law, treaties,
agreements or assurances, or participation in a common plan or conspiracy for the
accomplishment of any of the foregoing; B. Conventional War Crimes: Namely, violations
of the laws or customs of war; C. Crimes against Humanity: Namely, murder,
extermination, enslavement, deportation, and other inhumane acts committed against any
civilian population, before or during the war, or persecutions on political or racial grounds
in execution of or in connection with any crime within the jurisdiction of the Tribunal,
whether or not in violation of the domestic law of the country where perpetrated. Leaders,
organizers, instigators and accomplices participating in the formulation or execution of a
common plan or conspiracy to commit any of the foregoing crimes are responsible for all
acts performed by any person in execution of such plan”.

15
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Nuremberg. However, there was one difference with the definition of
crimes against humanity embodied in the Nuremberg Charter.!” While the
latter text specified the crime as

murder, extermination, enslavement, deportation, and other
inhumane acts committed against any civilian population,
before or during the war; or persecutions on political, racial
or religious grounds in execution of or in connection with
any crime within the jurisdiction of the Tribunal, whether or
not in violation of the domestic law of the country where
perpetrated.

The words “or religious grounds” were omitted in Article 5(c) of the
IMTFE Charter.*® Further, no provisions were made in Tokyo for the trial
of allegedly criminal organisations, unlike in Nuremberg where both
individuals and criminal groups such as the Schutzstaffel (‘SS”), the
Sturmabteilung (‘SA’) and the Gestapo were brought to trial.

While the Netherlands did not play a role in the IMT at Nuremberg,

they represented their colony of the Netherlands East Indies at the
IMTFE.*® On the invitation of the Americans, a Dutch Judge was called to

17

18

19

According to Antonio Cassese and Rding, the words “against any civilian population”
were also deleted from the IMTFE Charter, Article 5(c) in April 1946. They argue that by
broadening this class of crimes, punishment for large-scale killing of military personnel in
an unlawful war was made possible; see B.V.A. Rding and Antonio Cassese, The Tokyo
Trial and Beyond: Reflections of a Peacemonger, Polity Press, Cambridge, 1994, p. 3; and
Memorandum of B.V.A. Rding to President Sir William Webb on “Murder Charges”,
(“Roling Memorandum™), 13 March 1947, Collection 544 B.V.A. Rding, 1915-1985,
access no. 2.21.273, inventory no. 11, p. 16 (NAN); see also History of the UNWCC, p.
205, supra note 8.

The persecution of Jews in Nazi Germany motived the reference to persecution on
religious grounds in the Nuremberg Charter. In their explanation of the fact that there is no
mention of “persecutions on religious grounds™ in the IMTFE Charter, the UNWCC stated
that this was most likely because no such violations had been committed by the Japanese
major war criminals. Also, Article 5(c) covered the more important “persecutions on
political and racial grounds”. Hence, “in case any persecutions on religious grounds should
be established and brought forward in the course of the proceedings, they could easily be
included within the notion of prosecution on political grounds”; History of the UNWCC,
p. 205, see supra note 8.

Apart from the major war criminals that were put on trial in Nuremberg and Tokyo,
numerous German and Japanese perpetrators were sentenced in Allied trials. Soon after the
surrender of German troops in May 1945, the first Allied post-war trials against Nazi
perpetrators were held in the European theatre. At the same time, Allied courts assembled
all over the Asia-Pacific region to judge those Japanese accused of Class B and/or Class C
war crimes. While national war crimes courts held the trials, they were part of an
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take a seat on the IMTFE bench, while a Dutch assistant prosecutor was
added to the International Prosecution Section. The search for capable
judicial staff was long and difficult, as many jurists were already occupied
with post-war justice in the Netherlands and Netherlands East Indies and
were therefore unable to leave for Tokyo.?® Suitable candidates were
desired to be immediately available, fluent in English and without any
wartime connections to the former enemy.?* After a selection process that
took several months, W.G.F. Borgerhoff Mulder accepted the position of
the assistant prosecutor while the young jurist Rding was appointed as

20

21

impressive and often extremely complex Allied operation that spanned vast areas and
required extensive co-operation. Although the reliability of the following figures is
disputable (research has shown that some individuals were counted twice, thrice or even
four times, while others were tried by more than one country and the number does not
include the results of Soviet trials or later trials by the People’s Republic of China) the
numbers mentioned by Piccigallo are impressive: 5,700 Japanese individuals were indicted
for Class B and Class C war crimes and 920 of them sentenced to death. In the
Netherlands East Indies, the Netherlands held 448 war crimes trials against 1,038 Japanese
suspects; 969 Japanese suspects were condemned (93.4 per cent), while 236 (24.4 per
cent) received the death sentence. Philip R. Piccigallo, The Japanese on Trial: Allied War
Crimes Operations in the East, 1945-1951, University of Texas Press, Austin, 1980.

Post-war justice was arranged differently in the two geographical areas. Rules were
enacted by the respective governments, and a comparison between the Dutch metropolitan
and the Dutch East Indies legislation makes clear that both countries took a different legal
approach towards the questions of guilt and the punishment of war criminals. In the
homeland, German war criminals and Dutch traitors were sentenced by five Special Courts
of Law (Bijzondere Gerechtshoven) in the first instance and one Special Court of
Cassation (Bijzondere Raad van Cassatie). The mixed civilian—military character of Dutch
post-war law was reflected in the composition of the courts, as the bench consisted of three
civilian jurists and two military members. In addition, 19 tribunals were established where
lay justice was exerted under the presidency of a legal expert over those Dutch citizens
who had assisted or supported the enemy, had been members of a national socialist
organisation or who had somehow benefited from the German occupation. In the Dutch
East Indies, Japanese war criminals were sentenced by 12 temporary courts martial
(‘TCM’). These TCMs were made competent for war crime trials in the first instance. The
courts consisted of a president and two members assisted by a legal secretary. All were
serving officers or civilians who were, as a result of the “state of siege”, given a military
rank. The local prosecutors or their substitutes served as judge advocates, they were not
militarised. Several of the TCMs tried Japanese defendants as well as (European, Eurasian
and Indonesian) collaborators.

Lambertus van Poelgeest, Nederland en het Tribunaal van Tokio: volkenrechtelijke
polemiek en internationale politiek rond de berechting en grati&ing van de Japanse
oorlogsmisdadigers, Gouda Quint, Arnhem, 1989, p. 27.
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the Dutch Judge.? Rding, a professor of criminal law and criminal
procedural law of the Netherlands East Indies who held an endowed chair
at Utrecht University was selected, notwithstanding the fact that he did
not possess any “Asian” experience nor had expressed any interest in
judging Japanese wartime leaders.?®

26.3. Introducing Rding

Shortly after his appointment by the Dutch government, Rding departed for
war-torn Tokyo where he arrived at the beginning of February 1946. With
trial proceedings only set to start in May 1946, Rding took the opportunity to
tour and discover the city and its surroundings.?* Overcoming his self-
professed hatred of the Japanese, his initial reservations against the
ceremonial nature of Japan’s culture and his dislike of Japan’s traditional
music, which he more than once compared to caterwauling, Roling’s
opinion about Japan quickly changed for the positive.”® He climbed Mount
Fuji, went on excursions to Kyoto and Hiroshima and, more importantly,
became acquainted with several well-known Japanese musicians and
scholars such as Takeyama Michio and Suzuki Daisetsu Teitaro.?® During
his meetings with these people and evening talks with Japanese students,
Rding sought their opinion on specific defendants, discussed legal issues

2 \W.G.F. Borgerhoff Mulder served as the Dutch assistant prosecutor to the International

Prosecution Section. Being several years older, Borgerhoff Mulder had expected to be
appointed as Judge with Rding serving as his prosecutor. He made this suggestion to the
Ministry of Foreign Affairs which, however, stood by its earlier decision. As a result the
relationship between Rding and Borgerhoff Mulder during the proceedings in Tokyo was
strained. VVan Poelgeest, 1989, pp. 28-29, see supra note 21.

Some of his wife’s family members spent their wartime years in internment camps in the
Dutch East Indies and perished under the Japanese occupation.

Van Poelgeest, 1989, p. 60, see supra note 21.

Rding: “I am afraid to go home”, he said. “I came here with the Dutch hatred of the
Japanese [...] but after nearly two years I have come to like the Japanese people. They are
idealists, and sensitive, and they have something to offer to us Westerners, with our
emphasis on material things”. See Elizabeth Gray Vining, Windows for the Crown Prince,
J.B. Lippincott Company, Philadelphia, 1952, p. 169.

Rding would keep in touch and meet Takeyama and Suzuki even after returning from
Tokyo. Kei Ushimura, Beyond the “Judgment of Civilization”: The Intellectual Legacy of
the Japanese War Crimes Trials 1946-1949, The International House of Japan, Tokyo,
2003, pp. 125-63; and Rding and Cassese, 1994, p. 35, see supra note 17.
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24
25
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related to the trial and tried to explain his views on Japan’s war guilt.?’
Rding enjoyed these gatherings and his new lifestyle immensely and even
began to question America’s “lack of understanding for Japanese
subtlety”.? In short, during his stay in Japan, Rding became acquainted
with and tried to understand the country, its culture and the Japanese way of
thinking.

Before his departure for Tokyo, Rding had not received any
instructions or directions from the Dutch government, nor was he made
familiar with the Charter of the IMTFE. Even more telling, until his
position at the IMTFE, Rding had not shown any particular interest in
international law, declaring it an “uninteresting and dull” specialism.?
However, upon his arrival in Japan, Rding engaged himself in the content
of the Charter, a study of Japanese history and the principles of
international law he previously had found so uninteresting. It did not take
very long before Rding developed serious reservations about the
ambiguous rules of international law that had found their way into the
Tokyo Trial’s Statute.*® He became less and less convinced of the legality
of the main charge in the Charter, namely that Japan would be held
accountable and put on trial for the “ultimate crime”, the planning and
execution of aggressive war in the Asia-Pacific region.

In January 1947, when the prosecution finished the presentation of its
case, a majority of the seven judges — excluding Rding, the French Judge
Henri Bernard and the Indian Judge Radhabinod Pal — started to write a
preliminary Judgment.®* Meanwhile, R&ling presented a memorandum to Sir
William Webb, the Tribunal’s President, in which he explained his
reservations.® He argued that the Charter was a limitation on the jurisdiction
of the IMTFE and believed it should be left to the Judges to decide whether
the provisions of the Charter were in conformity with the laws of nations:*

2 Hugo Rding, De Rechter die geen ontzag had. Bert Rding en het Tokiotribunaal,

Wereldbibliotheek, Amsterdam, 2014, p. 85.
% bid., p. 138.
2 Rding and Cassese, 1994, p. 8, see supra note 17.

%0 etter of B.V.A. Rding to President Sir William Webb (“Réling Letter”), 23 January 1947,
Collection 544 B.V.A. Rding, 1915-1985, access no. 2.21.273, inventory no. 11 (NAN).

The majority of seven: the United States, Britain, China, the Soviet Union, the Philippines,
Canada and New Zealand.

Rding Letter, see supra note 30.
Rding and Cassese, 1994, p. 61, see supra note 17.
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In this connection, the essential question is whether the
Charter so defines crimes against peace (this is the
assumption in the preamble to the indictment) that the
tribunal would be bound by its definition of substantive
penal law, or whether it was only intended to enumerate
those facts in the Charter with regard to which the Tribunal
has jurisdiction, thereby leaving it to the Tribunal’s
judgment whether or not the facts enumerated are to be
considered crimes according to international law.**

In other words, RAing wanted to verify the Charter’s consistency with
existing international law, something most of the other Judges refused and
fiercely critised him for. According to Rding, this was nonetheless a
crucial point, as it opened the discussion about “the extent to which

aggressive war was a fully fledged crime at that time”. %

Unconvinced by the reasoning of the other judges, who referred to
treaties such as the Kellogg-Briand Pact of 1928 — which had outlawed
war as an instrument of national policy — as evidence of the existence of
the crimes against peace and humanity prior to the Second World War,
Rding was reluctant to accept the Tribunal’s claim that it was entitled to
prosecute the Japanese for the crime against peace.*®

The Allied Nations undoubtedly have legislative power in
Japan by virtue of the surrender as formulated in the
Instrument of Surrender. These powers, however, are
restricted to legislation for Japan and cannot be stretched to
enable the Allied Nations to lay down rules of universal
international law by virtue of their victory over Japan. Now
there is nothing in the Charter to show that it was intended to
state that “Japanese aggression is a crime” [...] If it had been
the intention thereby to define crimes against peace and to
formulate a role of substantive penal law, then it should be
assumed that those who drafted the Charter have either
obviously exceeded their powers (supposing that existing
international law did not, as yet recognize that rule), or

3 Rding Letter, p. 1, see supra note 30.

Rding and Cassese, 1994, p. 61, see supra note 17.
“If aggression was not punished as a specific crime under international law at the
beginning of the Second World War, how could this fact be reconciled with the rule on

trying and punishing ‘crimes against peace’ contained in the Statute of the Tokyo
Tribunal?”; ibid., p. 10.
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supplied an unnecessary rule (supposing that existing

international law did already contain that rule).*’
These non-conformist views left Rding alienated both from his
government back home and from his other colleagues on the bench.*® And
while the presence of fellow dissident Judge Pal must have brought some
sense of relief to Roling, Pal’s intention of providing a dissenting opinion
— which went against the Chamber’s earlier agreement to secrecy — put
Rding in a very difficult position.*® Those Judges not in agreement with
the majority were now compelled to express themselves, to prevent being
considered in agreement with the others.* Rding thus had to make a
crucial decision: Should he resign from his position altogether? Should he
accept the Charter and the majority Judgment unconditionally, as his
government would have liked and pressured him to do? Or should he
follow his “judicial heart” and publish a dissenting opinion? After careful
deliberation, Roling decided to accept the Tribunal’s Statute but,
repudiating any political involvement, to eventually provide a dissenting
opinion.

Rding’s earlier reservations eventually reappeared in this final
dissenting opinion, where he found a middle way between the majority
Judgment of his colleagues who, in the words of Antonio Cassese, applied
“Western criteria to the actions of the Japanese and saw their crimes
through the eyes of the victors” and the views of Judge Pal, who held a

% Rding Letter, p. 2, see supra note 30. Later Réling would declare: “You may set up an

international tribunal; you can make a statute for it and that statute will set out the limits of
the jurisdiction of the tribunal, beyond which it can never go. But that doesn’t mean that
whatever is considered a crime in the Charter should be eventually accepted as a crime by
the Court. The victor in a war, even in a world war, is not entitled to brand as an
international crime everything he dislikes and wants to prosecute for”. Roling and Cassese,
1994, p. 65, see supra note 17.

Rding and Cassese, 1994, p. 61, see supra note 17.

Nevertheless, it did not take long before Pal and Rding, who were seated next to each
other on the bench, developed a strong friendship. Pal, who argued that Japan had fought
the war in order to liberate Asia from Western colonialism, proved to be very influential
on Roéling’s ideas on colonialism, Europe’s role in Asia and the rationale behind Japan’s
behaviour during the war. Ushimura, 2003, p. 166, see supra note 26; Rding, 2014, pp.
154-58, see supra note 27.

For a long time, Rding would favour a majority Judgment not to belittle the value of the
Court. He was well aware of the fact that the Tokyo Trial was not so much about the fate
of the accused, but more about the development of international law. Rding Letter, see
supra note 30.
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solely Asian point of view when judging the actions of the Japanese.*
After extensive study of the historical background of the conflict — in
order to comprehend the reasoning behind Japan’s war against the Allies
— and further examination of the principles of international law, Rding
dissented with both the majority of the judges and Judge Pal on the
reasoning and results.*?

First, Rding disagreed with the presentation of the facts in the
majority Judgment. He criticised the reinterpretation of historical events
for, according to him, they led to a superficial and political interpretation
of the historical truth. Founding his opinion on both defence and
prosecution evidence, Rding believed that there had indeed been a
Japanese conspiracy to commit aggression. However, unlike the majority,
who closely followed the prosecution and argued that there had existed
one large conspiracy to commit aggression which had already begun in
1928, Rding claimed that it only dated from 1940 when the Japanese
military got the upper hand and “the use of armed force was accepted as

government policy”.*?

Second, as already noted, Rding expressed serious reservations
against the ambiguous rules of international law that had found their way
into the Statute.** He believed that the Tribunal was not so much about
the fate of the accused as about the development of international law. It
was therefore “the Tribunal’s job to create authority in the field of
international law, and to independently evaluate the lawfulness of the
Charter provisions”.* According to Réling, it was “open to question
whether the Charter embodies the substantive law to be applied by the
Tribunal, or whether the Charter only lays down what acts are subject to

# Rding and Cassese, 1994, p. 10, see supra note 17.

Rding only gave his dissension where it might have direct bearing on the question of
criminal liability in the sense of the Charter. Opinion of Mr. Justice Rding, Member for
the Netherlands (“Roling Opinion™), 12 November 1948, pp. 1-2, 63 (http://www.legal-
tools.org/uploads/tx_ltpdb/JU02-04-a-min.pdf).

Ibid., pp. 63-64, 83-84. See also Robert Cryer, Prosecuting International Crimes,
Selectivity and the International Criminal Law Regime, Cambridge University Press, New
York, 2005, p. 45.

Rding Letter, see supra note 30.

Neil Boister and Robert Cryer, Documents on the Tokyo International Military Tribunal:
Charter, Indictment and Judgments, Oxford University Press, Oxford, 2008, p. Ixxvii.
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its jurisdiction, and how this jurisdiction is to be executed”.*® Unlike the
majority of the Judges, Rding believed that the provisions of the Charter
had to be verified with general international law; he found them to be
jurisdictional instead of law creating.*’

In turn, this had implications for his opinion on the lawfulness of
Japan’s war against the Allies. RAing believed that Japan could not be
held responsible for transgressing the “ban on wars of aggression” as it
had not been an international crime during the war.*® Rding did not go as
far as Pal, who argued that the Western powers had been “equally guilty
of self-aggrandizement as Japan”, there essentially being no difference
between them in terms of moral culpability. But Rding did later declare:

You may set up an international tribunal; you can make a
statute for it and that statute will set out the limits of the
jurisdiction of the tribunal, beyond which it can never go.
But that doesn’t mean that whatever is considered a crime in
the Charter should be eventually accepted as a crime by the
Court. The victor in a war, even in a world war, is not
entitled to brand as an international crime everything he
dislikes and wants to prosecute for.*

In addition, RAing explained that he was convinced that Japan’s political
goals in the pre-war years, to acquire a dominant position in Asia and
disabling the European powers in the region, could not be considered an
offence in itself.

In order to reconcile his belief that wars of aggression prior to 1939
should not be considered an international crime, with the rule on “crimes
against peace” contained in the Charter of the Tribunal — the Charter that
he had accepted — Rding argued:

In international law the word “crime” is applied to concepts
with different meanings. It can indicate acts comparable to
political crimes in domestic law where the decisive element
is the danger rather than the guilt, where the criminal is
considered an enemy rather than a villain and where the
punishment reflects a necessary political measure rather

% B.V.A. Rding, Interpretation of the Charter, Annex to Rding Letter, 23 January 1947,
Collection 544 B.V.A. Rding, 1915-1985, access no. 2.21.273, inventory no. 11 (NAN).

Boister and Cryer, 2008, see supra note 45.
Rding and Cassese, 1994, p. 10, see supra note 17.
49 1bid., p. 65.
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than an expression of retribution. If the “crime against peace”
is understood in this sense, it is in accordance with
international law, and the Charters did not deviate from the
present law of nations.”

So according to Rding, one should distinguish between those who
had committed acts of a “truly criminal nature” (e.g. conventional war
crimes) and those who had committed crimes that could be compared to
the “political crimes” of domestic law. Because the victorious powers had
been on the side of “reason and law” during the war and were now
responsible for the maintenance of peace, they “had the right to act
against individuals who might prove dangerous for the new order”.*
Following this novel distinction he had created between the two
categories of crimes, Rding argued that a person solely guilty of the
crime against peace should not be sentenced to death but only receive a
term of imprisonment.

Third, RAing’s opinion threw light on the law relating to war
crimes, in particular on the question of responsibility for omission
(command responsibility).>® Rding disagreed in part with the majority
and came to a “rather more sophisticated and nuanced view than the
majority, one which has commended itself to history more favourably
than others”. > Although both the majority and Rd&ing agreed that
command responsibility existed in international law, Rding argued that
several conditions had to be proven before liability for omission could be
established. “Firstly, that the accused knew or should have known of the
facts, secondly that he had the power to prevent the acts and thirdly that

he had the duty to prevent those acts”.>

While referring to earlier trial cases,®® Rding consequently argued
that the scope of responsibility could differ from case to case.®’ He

% Ibid., p. 66. R&dling Opinion, p. 48, see supra note 42.

Rding and Cassese, 1994, pp. 10-11, p. 66, see supra note 17.
2 |bid., p. 11.
% Ibid., p. 10. See also Réling Opinion, p. 54, see supra note 42.

Robert Cryer, “Rding in Tokyo: A Dignified Dissenter”, in Journal of International
Criminal Justice, 2010, vol. 8, no. 4, p. 1120.

Rding Opinion, pp. 59-60, see supra note 42. See also Cryer, 2010, p. 1120, see supra
note 54.

Rding Opinion, p. 58, see supra note 42.
" 1bid., p. 60.
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believed that in this particular case the majority Judgment had taken this
responsibility too far in the verdict of several of the defendants, whilst it
had been too lenient for others.*® According to Rding, the military
officers Oka Takazumi, Sato Kenryd and Shimada Shigetero were guilty
of committing conventional war crimes and should have been punished
with the supreme penalty, while Field Marshal Shunroku Hata and
civilians Koki Hirota, Kaichi Kido, Mamoru Shigemitsu and Teiichi Togo
should have been acquitted.>®

To briefly summarise, then, in his dissenting opinion Rding
showed “rigorous respect for the law” but expressed realism and “a
balanced political judgment” at the same time.*® His awareness of the
influence of personal and political ideas on the majority Judgment in
combination with his understanding of Japan’s history and culture made
him walk a “careful middle path” between the outspoken positions of his
fellow Judges.®*

It is thus fair to say that his first experience with international
criminal law in Tokyo left Rding very critical of criminal justice but also
endowed him with a realistic and less “Western” view on international
law.®* Rding had experienced the contradictions derived from the export
of Western legal practice to another cultural context. This experience,
combined with his openness to the ideas of Judge Pal and his friendships
with Japanese scholars, led Rding to be more sensitive towards global

% B.V.A. Rding, “The Nuremberg and Tokyo Trials in Retrospect”, in Guéaé& Mettraux
(ed.), Perspectives on the Nuremberg Trial, Oxford University Press, Oxford, 2008, p.
472; and Rding Opinion, p. 60, see supra note 42.

Rding Opinion, p. 178, see supra note 42.

Antonio Cassese on Rding’s dissenting opinion in: Roling and Cassese, 1994, p. 10, see
supra note 17; see also Antonio Cassese, “B.V.A. Roling — A Personal Recollection and
Appraisal”, in Journal of International Criminal Justice, 2010, vol. 8, no. 4, pp. 1141-52.
Cryer, 2010, p. 1122, see supra note 54. Rding on the interpretation of international law:
“The position of a country determines the outlook of its lawyers and its judges, their
evaluation of values and interests, their opinion about the meaning of treaty-texts and their
appreciation of a specific custom”. See B.V.A. Réling, “The Law of War and the National
Jurisdiction since 1945”, in Academie de droit international de La Haye, Recueil Des
Cours, 1961, vol. 100, Martinus Nijhoff, Leiden, p. 332.

“The victor in a major war usually is in a position to transform his own violation of the
law into widely or generally accepted rules of warfare or neutrality. The vanquished,
however, in so far as a special military position led him to deviate on other points from
accepted custom, is punished for his violations of the laws of war”, in Roling, 1968, p.
392, see supra note 61.
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values and morality in confronting legal issues. We may therefore argue
that the importance of Roling’s experience in Asia lay not so much in his
contribution to the Tokyo Tribunal but in the creation of new perspectives
on international law, in particular on crimes against peace.

26.4. Going Beyond Nuremberg and Tokyo: Rding and the UN

Upon his return to the Netherlands in 1948, Rding continued his judicial
and academic functions. In 1948 he was appointed professor of criminal
law and criminal procedure at Groningen University, an appointment he
took up in 1949.% In that same year, he was appointed to the Special
Court of Cassation, the supreme Dutch authority in the matter of war
crimes in Europe. When the Court completed its work in 1951, he served
as the chairman of the Advisory Committee on Pardon to Political
Delinquents from 1951 to 1954. Yet his interest in the study of legal
relations in the international community remained. When he was offered a
diplomatic position as a Dutch delegate to the UN, where he would
participate in the work of the General Assembly — which was about to
discuss the implementation of the principles of Nuremberg and Tokyo —
Rding eagerly accepted.®® In this capacity, Rding held an egalitarian and
global outlook and defended a progressive approach to international
criminal jurisdiction.

As mentioned earlier, in the Charter of the UN, the General
Assembly had been given the responsibility “to initiate studies and make
recommendations for promoting international co-operation in the field
and encouraging the progressive development of international law and its
codification”.®® In 1947 the International Law Commission (‘ILC’) was
created by the General Assembly (Resolution 174(I1) of 21 November) to
implement this obligation. The General Assembly was given
responsibility for the election of the ILC’s members, controlled its
finances and proposed the topics to be considered. It also approved topics
submitted by member states and international organisations and reviewed
adopted draft articles. Relations between the ILC and the General

8 Later Rding also accepted a chair in international law, combining the positions. When a

successor was found to his criminal law chair, he continued only with international law.
Rding and Cassese, 1994, p. 118, see supra note 17.

64 H
Ibid.

8 schiff, 2008, p. 26, see supra note 2.
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Assembly were channelled through the Sixth (Legal) Committee of the
Assembly. The Sixth Committee had completed the draft of the ILC’s
Statute and gave detailed consideration to the ILC’s annual report. The
Sixth Committee was also invited to introduce the report in the General
Assembly and to aid the ILC’s deliberations on its contents.*®

The first elections for the ILC took place on 3 November 1948,
while its first annual sessions opened on 12 April 1949.%” The members of
the ILC were chosen from candidates nominated by UN member states of
the General Assembly “as persons of recognized competence in
international law”, from the “main forms of civilization” and “the principal
legal systems of the world”. ® The ILC met annually for several weeks in
the summer, usually in Geneva. In 1950 the ILC formulated the
Nuremberg Principles, codifying the legal principles of the IMT. In
addition, it was given the mandate to draft a Statute of a new international
criminal court (deriving from Article VI of the Genocide Convention) and
to prepare a Code of Crimes Against the Peace and Security of Mankind
(‘Code of Crimes’).*® This Code of Crimes was to “serve as the legal

66 Jeffrey S. Morton, The International Law Commission of the United Nations, University of

South Carolina Press, Columbia, 2000, p. 3.

For a more detailed history of the ILC, see lan Sinclair, The International Law
Commission, Grotius, Cambridge, 1987.

68 Schiff, 2008, p. 25, see supra note 2.

8 During the drafting of the Genocide Convention, it had been the Iranian and Dutch
representatives that called for the inclusion of an invitation to the ILC to study the question
of an international criminal jurisdiction. The Netherlands draft resolution read as follows:

The General Assembly, Considering that the Convention on the
Prevention and Punishment of the Crime of Genocide has raised the
question of the desirability and possibility of having persons
charged with genocide tried by a competent international tribunal.
Considering that in the course of development of the international
community the need for trial of crimes by an international judicial
organ will be more and more felt. Requests the International Law
Commission to study the desirability and possibility of establishing
an international judicial organ for the trial of individuals whether
private persons or officials, charged with crimes over which
jurisdiction will be conferred upon that organ by international
conventions. Requests the International Law Commission in the
accomplishment of that task to pay particular attention to the
possibility of establishing a criminal chamber of the International
Court of Justice.
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framework for a proposed international criminal court, the issue of

jurisdiction was therefore critically important”. °

Notwithstanding the palpable connection between these matters of
international criminal jurisdiction, scholars have often pointed to the
compartmentalised way in which these projects developed, arguing that
there was little interaction between them. William A. Schabas states:
“Indeed, much of the work on the draft statute of an international criminal
court and the draft code of crimes went on within the Commission in
parallel, almost as if the two tasks were hardly related”; and Benjamin N.
Schiff notes: “the ILC’s projects to develop a criminal jurisdiction — to
design a court and its procedures — and to develop a code of offenses — to
define the laws that the court would enforce — flowed intermittently and in

parallel, but with little interconnection, thereafter”.”*

The task of formulating a draft statute for the establishment of an
international criminal court was given to Special Rapporteurs Ricardo
Alfaro (Panama) and Emil Sandstrém (Sweden),”? who held very different
views on the establishment of an international criminal court.” While
Alfaro supported the Statute for an international criminal court and a
substantive international criminal code, Sandstrén argued that the world
was not yet ready for such a court.” The ILC decided to follow the
recommendations of Alfaro and agreed that the establishment of an
international criminal court was desirable and possible. The debate on an
international criminal court thus continued.

Historical Survey of the Question of International Criminal Jurisdiction: Memorandum
submitted by the Secretary-General. Topic: Question of International Criminal Jurisdiction,
UN Doc. A/CN.4/7/Rev.1.

Morton, 2000, p. 37, see supra note 66.

Schiff, 2008, p. 27, see supra note 2; Schabas, 2004, p. 8, see supra note 1.

Sandstrén later became chairman of the ILC while Alfaro became Panama’s
representative to the ILC.

M. Cherif Bassiouni, A Draft International Criminal Code and Draft Statute for an
International Criminal Tribunal, Martinus Nijhoff, Dordrecht, 1987, p. 4.

During the examinations of the Rapporteurs’ findings in the ILC, the representative of the
Netherlands in the ILC, J.P.A. Francois (1949-1961) supported the establishment of an
ICC. Praeadvies betreffende International Criminal Jurisdiction (1.C.J.) en het in het leven
roepen van een International Criminal Court (1.C.C.) door Prof. Mr. B.V.A. Rding (“Pre-
Advice on ICJ”), Collection 544 B.V.A. Roéling, 1915-1985, access no. 2.21.273,
inventory no. 79 (NAN).

70
71
72

73

74

FICHL Publication Series No. 21 (2014) — page 194



From Tokyo to the United Nations: B.V.A. Rding, International Criminal Jurisdiction
and the Debate on Establishing an International Criminal Court, 1949-1957

In 1951 the Sixth Committee recommended to the General
Assembly the adoption of a resolution that established a Special
Committee for the purpose of drafting a convention for the establishment
of an international criminal court.” This committee, better known as the
Geneva Committee, was followed in 1953 by a second committee,
labelled the New York Committee.”

Meanwhile, the first draft Code of Crimes was submitted in 1950
by the Rapporteur Jean Spiropoulos’ to the General Assembly, which
then referred it back to the ILC for revision.” A second revised and more
specific draft on the presumption that an international criminal court
should be established by multilateral convention was then submitted to
the ILC in 1951. However, the most important of the crimes included in
the codification, the crime of aggression, was left undefined. ”® As the
definition of aggression was inexorably linked with the draft Code of
Crimes, it was clear that without a definition, the codification could not be

™ Some ILC delegates felt the Commission had discussed the ICC in abstracto and they

wished that the matter should be discussed anew on the basis of concrete proposals. It
agreed that a committee of government representatives should consider the problem in all
its aspects and, if it came to the conclusions that an international criminal court would be
desirable and practical draw up the statute of such a court; ibid., p. 10; See also B.V.A.
Rding, “On Aggression, on International Criminal Law, on International Criminal
Jurisdiction — I1”, in Netherlands International Law Review, 1955, vol. 2, no. 3, pp. 279—
89.

The Dutch government was supportive of this proposal:

The Netherlands government was prepared to support the joint draft
resolutions proposed by Cuba, France and Iran as amended by the UK.
It agreed that a committee of government representatives should
consider the problem in all its aspects and, if it came to the
conclusions that an international criminal court would be desirable and
practical, draw up the statute of such a court. That task would be of
great importance as it would affect the willingness of states voluntarily
to submit to the court's jurisdiction. The rules of such a statute should
contain provision for the prevention of abuse by use of the court, as a
weapon in national politics or in a cold war [...] The task was a big
one, but the Netherlands government was confident that the work of
the proposed committee, which would be commented on later by the
governments, would contribute to the ultimate establishment of an
international criminal court”.

Pre-Advice on ICJ, p. 10, see supra note 74.

Jean Spiropoulos was the Greek representative to the ILC.
8 Schiff, 2008, p. 25, see supra note 2.

™ Bassiouni, 1987, pp. 5-6, see supra note 73.
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established. A third track was thus developed. Another separate
Committee on Defining Aggression was set up to study the question of
defining aggression in 1953.%°

Rding was heavily involved in all three of these projects. ® Not
only was he the Dutch representative on the Sixth Committee of the
General Assembly (1949-1957), he was also the Dutch representative to
the two special committees.® He was also appointed to the Geneva
Committee (1951) and New York Committee (1953) on international
criminal jurisdiction that were established for the purpose of drafting a
convention for the establishment of an international criminal court. From
1953 he served as vice-chairman of the 1953 Committee on Defining
Aggression # and as Rapporteur of the 1956 session of the same
Committee.® At the same time, Rding was an adviser to the Dutch
Ministry of Foreign Affairs through his membership of the
Adviescommissie inzake Volkenrechtelijke vraagstukken (Advisory
Commission on International Law Issues). This Advisory Commission

8 Ibid., p. 6. See also Official Records of the General Assembly, Ninth Session, Supplement

No. 11, Report of the Special Committee on the Question of Defining Aggression, 24
August to 21 September 1953, UN Doc. A/2638, pp. 1-15.

Rding was not the only representative who was active in several committees.
Representatives of the US (George Morris, John Maktos), Syria (Tarazi), Israel (Jacob
Robinson), Yugoslavia (Djuro Nin¢i¢, Aleksandar Bozovi¢), Peru (Manuel Maurtua) and
Britain (Francis Vallat) were, for example, appointed to the Special Committee on
Defining Aggression (1953 and 1956) as well as in the special committees on International
Criminal Jurisdiction (1951 and 1953).

His colleague in Tokyo, Radhabinod Pal was later (upon the recommendation of Rding)
appointed a member of the ILC.

Whereas his viewpoints on the definition of aggression have been scrutinised in other
publications, this chapter places emphasis upon Rding’s less well-known ideas on
international criminal justice and an international criminal court. See for example B.V.A.
Roling, “On Aggression, on International Criminal Law, on International Criminal
Jurisdiction — I, in Netherlands International Law Review, 1955, vol. 2 no. 2, pp. 167-96;
Rding and Cassese, 1994, see supra note 17; B.V.A. Réling, “The Question of Defining
Aggression”, in Symbolae verzijl: presentees au professeur J. H.W. Verzijl a I’occasion de
son LXX-leme anniversaire, Martinus Nijhoff, The Hague, 1958; B.V.A. Roéling, “The
1974 definition of Aggression”, in Antonio Cassese (ed.), The Current Legal Regulation of
the Use of Force, Martinus Nijhoff, Dordrecht,1986, pp. 413-22.

During his time at the UN, one of Rding’s main interests was how to decide “which
individuals could be held responsible for the crime of aggression, especially in view to the
position of subordinates”. His former experience at the IMTFE proved to be very
influential on his ideas on the “Definition of Aggression”. R6ling, 1955, see supra note 83.
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was an independent council for the Dutch government and parliament and
gave recommendations on questions of international law.®

Although the delegates to the ILC and Special Committees
considered themselves legal experts insttad of government
representatives, the lines between “representative” and “expert” were
often blurred.® For example, before he took up his position on the
Geneva Committee (officially as a government representative), Rding
received a one-page instruction from the Dutch government.®” It was,
however, Rding himself who had earlier drafted the pre-advice upon
which these instructions were based.®®

26.5. Rding, the Committee on International Criminal Jurisdiction
and the International Criminal Court

To have or to have not an International Criminal Court, in

view of all the preparatory work done is less a question of

the brains, than a question of the heart.*
It is important to keep in mind that the deliberations on the development
of international law took place during the early years of the Cold War,
with political tensions heavily influencing the outcome of the discussions.
While Sandstrém and Alfaro had already expressed different opinions on
the possibility of establishing an international criminal court, consensus
amongst the world’s major powers could also not be reached. The Soviet

8 Although the members of the Advisory Commission had different opinions about the

creation of an international criminal court, they remained unanimous in support of one.
The Advisory Commission argued that there was a proven need for an international
criminal tribunal and believed that the development of international criminal law would
greatly benefit from a standing impartial judicial body. Concept rapport inzake de
oprichting van een internationaal strafgerechtshof, 1 September 1954, Collection 544
B.V.A. Rding, 1915-1985, access no. 2.21.273, inventory no. 79 (NAN).

“We considered ourselves rather a Committee of experts than a Committee of Government
representatives; in view of all the technical problems we had to face, it hardly could be
done otherwise”. Roling, 1955, p. 282, see supra note 75.

Instructie voor de Nederlandse vertegenwoordiger in het “Committee on International
Criminal Jurisdiction” hetwelk te Genéve zal bijeenkomen op 1 Augustus 1953
(“Instruction for Dutch Representative), Collection 544 B.V.A. Rding, 1915-1985,
access no. 2.21.273, inventory no. 79 (NAN).

Pre-Advice on ICJ, see supra note 74.

8 Statement by Rding in the Sixth Committee 23 November 1954 (“Réling Statement”, 23
November) p. 4, Collection 544 B.V.A. Rding, 1915-1985, access no. 2.21.273, inventory
no. 61 (NAN).
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Union was opposed to the concept of sovereignty and refused to take its
seat in the ILC, the US declared that the formulation of an international
criminal court statute was neither possible nor opportune at the present
time, and Britain declared that they “were not yet ready for such an
important and ultimately highly desirable development in world affairs”.*°
The Netherlands’ government, however, was and remained supportive of
the immediate establishment of an international criminal court, even
declaring it unnecessary to wait until the draft Code on Crimes had been

adopted.**

Before Rding was appointed as a member of the Special
Committee, he had expressed his thoughts on an international criminal
court in the UN’s Sixth Committee in 1950.%? Even though he felt that
international crimes as such were recognised, he was not sure if the
creation of an international criminal court automatically followed the
concept of international crimes. He believed that even without an
international criminal court the recognition of those crimes was the main
achievement, as international law could still be a significant support for
law-abiding governments in national courts. The adoption of the Code of
Offences Against the Peace and Security of Mankind before the
establishment of an international criminal court was therefore not
necessary in his eyes.”

% M. Cherif Bassiouni, Introduction to International Criminal Law, Koninklijke Brill,

Leiden, 2013, pp. 580-81 and Rapport I van het werk van Genéve Commissie (“Report I”’),
Collection 544 B.V.A. Rding, 1915-1985, access no. 2.21.273, inventory no. 79, pp. 2-3
(NAN).

Instruction for Dutch Representative, see supra note 87.

During these early deliberations it becomes clear that Rding’s experience as a judge in
Tokyo influenced his thinking on an international criminal court. When addressing the
question should the international criminal court be established as a UN body, some ILC
members had proposed to establish an international criminal court as a new chamber of the
International Court of Justice. The Dutch representative to the ILC had opposed this
proposal arguing that magistrates of the International Court of Justice lacked the necessary
experience in criminal law. According to Rding, this argument did not hold; in
Nuremberg and Tokyo both the prosecutor and judges lacked international law experience.
As a result national legal principles were simply transplanted on international law,
diminishing the authority of the Tribunals. In his view, it would be better if international
law experts were assisted by criminal law experts than the other way around. Pre-Advice
on ICJ, p. 12, see supra note 74.

% bid., p. 11.
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Yet the value of an international criminal court without a legal
framework would be incomplete, as the greatest significance of
international criminal law “lay in its applicability to the members of the
very governments which had violated it, since they could not be
prosecuted under national law”. According to Roéling, the important
question was “whether the institution of an international criminal court
would lead to practical results”, keeping in mind that it would have to
operate under two different situations: in times of peace and in times of
war. The role of an international criminal court in times of war would be
easy: “the vanquished would be available for trial and a permanent
international criminal court could guarantee objectivity and fairness,
could avoid the pitfalls with which any ad hoc tribunal would be faced

and could establish customs and traditions”.%*

Hence, Rding argued that “the questions of an international
criminal court should be considered in the first place with regard to times
of peace as an instrument to prevent war and with regard to crimes
committed during small-scale hostilities”. He felt that it was more
difficult to decide upon the functions of an international criminal court in
times of peace as peacetime crimes, such as genocide or the planning and
preparation of a war of aggression, were rarely committed by individuals
or groups of individuals without the consent or approval or complicity of
their government.

The crucial point was whether in such a case the sovereign
states concerned would be prepared to submit their national
or international policy to the judgment of an international
body which would apply to those policies the rules of
international law which were so often valued.”

Such obvious political aspects had earlier not been taken into
consideration by the ILC, but Rding argued that these aspects belonged
to reality and jurists had to face them when formulating rules of law. He
stated:

% Ibid. As a former judge in an international court Rding might have had a better

understanding of the inherent shortcomings of international ad hoc courts. Statement by
Prof. BVA Rding in the Sixth Committee on 25 November 1954 (“Réling Statement”, 25
November), Collection 544 B.V.A. Rding, 1915-1985, access no. 2.21.273, inventory no.
61, p. 2 (NAN).

% Pre-Advice on ICJ, p. 9, see supra note 74.
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At the present time, mutual accusations were very frequent.

The agenda of the current session contained a number of

accusations brought by certain members’ states against

others. He doubted whether in the current tense international

situation sovereign states would be prepared to submit the

members of their governments, in connexion with those

accusations, to trial by an international criminal court which,

if it found them guilty, would sentence them for crimes

against peace or humanity.”
Rding thus expressed his doubt whether states caught up in the tense
international relations of that time would be prepared to submit members
of their government to an international criminal court.®” He argued that
“an international criminal court of worldwide compulsory jurisdiction
could only be thought of in terms of the very distant future” and that for
the moment only voluntarily accepted jurisdiction could be secured.®® It
therefore seemed impossible to establish an international criminal court as
a UN principal organ (which required an amendment of the Charter). He
proposed the following solution: the criminal court would be established
as a “subsidiary organ” of the UN. This would imply that states could
voluntarily accept criminal jurisdiction by treaty. As a result, criminal
jurisdiction would only apply in respect of certain offences and for certain
states.

Another option put forward by Rding, was the development of
international criminal jurisdiction on a regional basis, i.e. through the
Arab League, the Soviet Bloc, the Organization of American States and
the Western European Union. While the scope of these organisations
would be more limited than that of the UN, the relations among their
member states were believed to be closer, and there was also a greater
community of interest, mutual trust and understanding. These regional
crimir;gl courts could in turn pave the way for a future worldwide criminal
court.

% Ibid., p. 1.

7 «The vagueness of international law, not only the content but also the legal intensity of its
rules, makes that international law is too easily used for political expediency. One can
safely assume that 1CJ will only be accepted between certain states, and only with respect
to certain offenses”. Ibid., p. 13.

Ibid., p. 8, see supra note 74.

% 1bid., pp. 9-10.
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It was these arguments and views on an international criminal court
that Rding vigorously defended in the Geneva Committee.® When the
Committee convened in August 1951 it was decided to discuss the
preliminary draft article by article, as to determine the jurisdiction of an
international criminal court. The Dutch, French and Israeli side preferred
a discussion on the fundamental issues instead and protested against this
solution. They argued that the logical sequence of discussion would be:

1) determination of the function of an international
criminal court;

2) determination of the body that would perform this
function;

3) determination of the manner in which this body was to
be created.’*

Their proposal was, however, rejected and as a result the subsequent
discussions within the Committee were difficult and unstructured. It soon
became clear to the members of the Geneva Committee that certain
aspects needed to be studied in a more organised manner.'% A drafting
committee was therefore established of which Rding was made chairman,
its other members being the American, Danish, French and Israeli
delegates.*®

In the words of M. Cherif Bassiouni, “the discussions and written
comments [of the Geneva Committee], particularly those of major
powers, clearly indicated that the project had no chance of acceptance and
was politically premature”.® On 31 August 1951 the Geneva Committee
completed its report, containing the draft Statute of the international
criminal court. In the report it was stated that the Statute of the

100 The Geneva Committee consisted of 17 members representing Australia, Brazil, China,

Cuba, Denmark, Egypt, France, Iran, Israel, the Netherlands, Pakistan, Peru, Syria, the
United Kingdom, the US and Uruguay; India was originally part of the Committee but
later stepped down as it had not been able to find a suitable representative. According to
Rding, political motivations lay behind its absence as he knew that Radhabinod Pal had
been willing to represent India in the Committee but had not been asked. Report I, see
supra note 90.

101 Ihid., p. 2.

102 Eindrapport (“Final Report”), Collection 544 B.V.A. Rding, 1915-1985, access no.
2.21.273, inventory no. 79, p. 1 (NAN).

Rapport 1l van het werk van het Genéve Committee (Report 1), Collection 544 B.V.A.
Rding, 1915-1985, access no. 2.21.273, inventory no. 79, p. 2 (NAN).

Bassiouni, 1987, p. 581, see supra note 90.
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international criminal court would hold no obligation for the founding
members. The intent of the Statute was only the creation of an
international criminal court. It was left to subsequent conventions to
dedicate its jurisdiction.’® The report was subsequently submitted to the
member states of the UN in order that they might comment on the
proposed text.®® As expected, many were still unwilling to surrender any
portion of their national sovereignty to an international criminal court.
The Dutch government nonetheless kept supporting the proposed
permanent international criminal court while the major powers, although
not rejecting the project altogether, were more reluctant. 1> However, as
no state wanted to assume political responsibility for the demise of such a
court, a second special New York Committee was established. This
Committee had to re-examine the Geneva draft while taking into account
the comments of the member states.'®® The composition of the New York
Committee deviated from that of the first, although five of the previous
representatives retained their seats. Rding became its Rapporteur.

26.6. The New York Committee!®

Whereas the fruits of the work of the Geneva Committee had more or less
contributed to the study of international criminal jurisdiction, discussing
the principal problems deriving from such a jurisdiction, the New York
Committee believed enough study had been done.'' It wanted to take

195 Final Report, p. 1, see supra note 102.
1% 1bid.

107 «“The government would welcome the establishment of the court to be coupled with the
codification of international criminal law. The government — being of the opinion that
international criminal jurisdiction must be founded on the international sense of justice,
consider that the court should not be established by a limited number of states, as proposed
by the Committee on International Criminal Jurisdiction, but by resolution of the general
assembly of the UN. Court as a subsidiary organ of the General assembly”. Observations
by the Netherlands Government on the draft Statute for an International Criminal Court,
framed by the Committee on International Criminal Jurisdiction which met at Geneva
from 1st to 31st August 1951 (A/AC.48/4) Collection 544 B.V.A. Rding, 1915-1985,
access no. 2.21.273, inventory no. 79 (NAN).

Bassiouni, 1987, p. 581, see supra note 90.
Rding Statement, 25 November, see supra note 94.

1953 Special Committee on International Criminal Justice: Argentina: Mr. Fernando
Olano, Mr. Raul Laurel; Australia; Mr. Allen Loomes; Belgium; Mr. J. Dautricourt; China:
Mr. Hua-Cheng Wang; Denmark: Mr. Birger Dons-Moeller; Egypt; Mr. Yehia Sami;
France: Marcel Merle; Israel: Mr. Jacob Robinson, Mr. David Marmor; Netherlands:
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things further.'! The objectives of the committee were established as
follows:

1) Consideration of the implications and consequences of
establishing an international criminal court.

2) Methods by which an international criminal court might
be established.

3) Relationship between an international criminal court
and the UN and it organs.

4) Re-examination of the Geneva Statute.

5) Further considerations on the implications and
consequences of establishing an international criminal
court.

6) Adoption of the report of the Committee.™?

The New York Committee entered into discussions of numerous details,
such as “the number of judges, the organization of the Court, special
authorities, as the Committing Chamber, the prosecuting authority, the
board of clemency and parole, and lastly the procedure before the
Court”. ™ However, the most important question under consideration
remained in RAing’s words:

Do we want an International Criminal Court now; do we
consider it possible (in view of the present world relations)
and desirable (in the sense that in the present time the
advantages would surpass the disadvantages), to establish an
International Criminal Court? It was recognized by many
members of the Committee that at the present time an
International Criminal Court could not be but an imperfect
Court. In their view, it was useless and even dangerous to
create a Court of inferior quality. They thought it was better
to have no International Criminal Court than a second rate
one. Other members maintained International Criminal

Rding; Panama: Mr. Ernesto de la Ossa; Peru: Mr. Manuel Maurtua; Philippines: Mr.
Mauro Mendez; UK: Mr. Francis Vallat; USA: Mr. George Morris, Mr. John Maktos;
Venezuela: Mr. Victor Perez-Perozo; Yugoslavia: Mr. Djuro Ningi¢, Mr. Aleksandar
Bozovi¢. Draft Report of the 1953 Committee on International Criminal Jurisdiction
(“Draft Report”), A/AC 65/L.12, Collection 544 B.V.A. Réling, 1915-1985, access no.
2.21.273, inventory no. 75 (NAN).

11 Rding, 1955, p. 281, see supra note 75.

12 Draft Report, p. 11, see supra note 110.

13 Rding, 1955, p. 281, see supra note 75.
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Jurisdiction, on the basis of a very modest beginning, should
be given a chance to grow. It was better to create a Court
with imperfect powers and limited competence, than to
create none at all."**

Like he had done in the 1951 special Geneva Committee, Rding
once again defended the establishment of an international criminal court
in this New York Committee. Emphasising the growing (political)
interdependence in the world, he criticised those governments who
rejected the establishment of international criminal jurisdiction on the
basis of its interference with state sovereignty.

Now one can think of many attitudes as to this concept of
absolute state sovereignty. On the one hand there are the
states which still consider absolute state sovereignty the key
stone of International Relations. But still those states have to
recognize that the right to go to war, in former centuries
considered the essence of sovereignty, does not longer exist;
that state sovereignty consequently is limited by
international law; that it is within the sovereign rights of a
state to cooperate in creating international law, limiting this
very state sovereignty.'

According to Rding the outcome of the IMTs in Nuremberg and Tokyo
had thus limited state sovereignty. From this point on, states should
realise that the nation state was no longer the primary unit and that the
growing interdependence in the world would lead to the development of a
global legal morality.

There has grown an interdependence between the states of
this world which tends to create common opinions about that
is harmful to this world, and which creates such strong
feelings about such things considered harmful that the
concept of international criminality and of international
punishment is bound to develop. In that interdependent
world no longer is valid ‘right or wrong my country'. In that
interdependent world exists the strong opinion about
common evil that should be repressed where and by whom

14 hid.

15 Rede van de vertegenwoordiger van Nederland in de commissie voor een Internationaal
strafgerechtshof op 28 juli 1953 [Speech of Representative of Netherlands Commission,
28 July 1953], Collection 544 B.V.A. Rding, 1915-1985, access no. 2.21.273, inventory
no. 61, p. 1 (NAN).
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perpetrated. It is this opinion which is the most important
factor in the process of establishing international criminal
jurisdiction.**

Connected with the development of this global morality were the
recognition of the individual in international law and the establishment of
individual criminal responsibility in Nuremberg and Tokyo. In Rding’s
eyes individuals no longer had duties to national states but to the whole of
mankind.

International Law during WWII and thereafter has turned to

the individual. It is one of the most important trends of

modern law, this recognition of the individual. First of all

recognition of his rights: universal human rights, the shape

and content of which may be debated, the existence of which

cannot be denied. Complimentary to those rights: the duties,

the duties of the individual towards, not his state, but

towards mankind."’
Confidence in this common moral standard was consequently needed to
establish a functioning international criminal court. He acknowledged that
this confidence was lacking “here and there” but denied “that at the
present moment nowhere sufficient confidence could be found to build
upon it international criminal jurisdiction”.™® When lobbying for the
international criminal court he pointed as an example to the success of the
European Coal and Steel Community, binding together six states, where a
high authority executed international jurisdiction over individuals from
these six states. “Here on a regional basis, and in a limited field of
economic activity, international criminal jurisdiction has been realised. |
give it as an example to those who maintain that international criminal

jurisdiction is unrealistic”. ™

In RAing’s view, international criminal jurisdiction not only derived
from a common moral standard; it would also strengthen this standard at
the same time and serve more or less as a tool to set global standards.

I submit to you that the main purpose of punishment is the
maintenance of order by the factual denunciation of the evil
criminal deed. It implies the public demonstration that the

118 Ipid., p. 1.
W7 Ibid.
18 hid., p. 2.
19 Ibid.
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act is an evil act, and the punishment expresses how evil the
act is considered to be. This demonstration assists the
community in maintaining and strengthening its convictions
about good and evil. Consequently the real significance of
punishment is the strengthening of moral value.™®

He even drew a picture of this global morality, when he argued for its
main features:
Policy of good neighbourship, respect for others, recognition
of everyone's right to exist- they are all the expression of the
application of the concepts of common morality on
international activities. Punishment of the international
crime is but the consequence of this attitude.**

International criminal jurisdiction could fortify the public’s opinion
about what should and what should not be done, while promoting peace
and human well-being. With the establishment of a general opinion about
what was to be considered a common evil (found in the principles of
Nuremberg and the Genocide Convention) and sufficient confidence in
supranational organs that could be entrusted with the task of suppressing
that evil, Rding argued that the time had come to provide international
judicial action against individuals.

Despite all this, Rding considered the maintenance of peace,
especially in an age of nuclear power, the most important function of
international justice. He was well aware of the fact that peace could not
always be established by the maintenance of rigid international justice and
believed that sometimes the principle of “opportunity” should prevail
over the principle of “legality”.*?? According to Rding, it was therefore
necessary that in international criminal jurisdiction the power of specific
political organs (the Security Council, General Assembly or any other
organ of the UN) should be recognised to prevent the prosecution of cases
as matters of high policy.'?

120 pjd.
2 \bid., p. 3.

122 «“po not misunderstand me. The disqualification of aggression as a crime will not prevent

all aggression, as the prohibition of murder does not prevent all murder. But this general
disqualification as a crime makes it more difficult for a government to get support for an
aggressive policy. However there is a danger in the existence of strong moral feelings in
IR [...] The idea of the necessity of a crusade against every existing evil may develop”.
Ibid.

128 hid.
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Our whole UN organization is set up for the maintenance of
peace as its primary function. It may be easily understood
that the rigid maintenance of justice could interfere with this
primary function of the maintenance of peace. To punish
someone as a criminal aggressor might prevent international
settlement of an international conflict, and as such might do
more harm than good [...] It will therefore be necessary to
provide for the possibility of disregarding in exceptional
cases the rules of justice for the sake of the maintenance of
peace.'?*

For these reasons, and the fact that he believed that the ties between the
international criminal court and the UN should be made stronger than
previously envisaged in the draft Geneva Statute, Rding once more
defended the creation of an international criminal court by a General
Assembly resolution, depending upon states’ inclination to grant it
jurisdiction for specific crimes.’”® According to him, the “creation of the
court by UN resolution would ensure to international criminal jurisdiction
the world-wide approach, would establish a court with United Nations
authority, would justify the United Nations nomination of judges and
would establish relations between the Court’s activity and other United
Nations activity”.*® The fact that the establishment of an international
criminal court by resolution would lead to a more global framework was
also decisive in Roling’s decision to vote against a court by multilateral
convention. He stated:

The great advantage of this method is that by creating the

court the gates are thrown open to the new fields of

international cooperation and any state may decide for

himself how far he will go into this new territory. It may be

that some states are only willing to grant jurisdiction for

specific crimes [...] Rather than the convention which aims

124 Ibid.

125 By a vote of eight to two, with three abstentions, the members of the 1953 committee
favoured the founding of an ICC by convention prepared by an international diplomatic
conference under the auspices of the UN. Rding strongly disagreed. Draft Report, pp. 26—
27, see supra note 110.

126 Rede van de vertegenwoordiger van Nederland in de commissie voor een Internationaal
strafgerechtshof op 30 juli 1953 [Speech of Representative of Netherlands Commission,
30 July 1953], Collection 544 B.V.A. Rding, 1915-1985, access no. 2.21.273, inventory
no. 61, p. 1 (NAN).
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at a full-fledged International Criminal Justice — and which
would run the risk of not being concluded at all — this
method creates the possibility of realising international
Criminal Justice in a variety of degrees fitting well the
different relations between the present states.*?’

Elsewhere Rding noted:

[17t will be more important since the judges will represent
the various legal systems of the world, a representation that
cannot be expected in case the court is established by
multilateral convention concluded amongst a relatively small
number of states.'?®

In the end the New York Committee revised the 1951 Statute so as
to make it more acceptable for a larger number of states. However, no
agreement could be reached by the members of the New York Committee
“on the questions of possibility, practicability and desirability of the
creation of an organized international criminal jurisdiction”.**® What was

27 pid., p. 1.

128 pid., p. 3, see also Rede van de vertegenwoordiger van Nederland in de Commissie voor
een Internationaal strafgerechtshof op 31 juli 1953 [Speech of Representative of
Netherlands Commission, 31 July 1953], Collection 544 B.V.A. Rding, 1915-1985,
access no. 2.21.273, inventory no. 61, p. 2 (NAN).

Rding expressed limited understanding for the position of the US:

During the discussion of our former agenda item | tried to show that
the law of Nuremberg amounted to a revolution and that the danger
did exist that this resolution would be betrayed by the United Nations.
The statement of the distinguished representative from the United
States confirmed the reality of this danger. This statement “that the
formulation of a draft-code of offences against the peace and security
of mankind was neither possible nor opportune at the present time on
account of the differences of view separating governments,
particularly with regard to the extent of their obligations under
international law and the possible criminal liability of their nationals”
affirmed my fear. It is, however, an ambiguous statement. What
“difference of views” are meant? In case it is differences of views as
to the content of existing international “criminal law”, the argument
would be incorrect. Many of us agreed: a codification should not go
beyond the affirmed principles, the recognized law of Nuremberg. The
more doubts exist as to the international obligations, arising from the
law of Nuremberg, the more reasons exist to take away that doubt by
clear codification. Therefore it might seem that other ‘differences of
views’ were meant, if the differences of views we casually call the
cold war, and that the words of the United States delegation might
signify; “There is no room for the law of Nuremberg during a Cold
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agreed was “that on the basis of the preparatory studies made by the
General Assembly and both the Special Committees the moment had
come for the General Assembly to decide what, if any, further steps
should be taken toward the establishment of an international criminal
court”.**® The 1953 revisions were submitted to the General Assembly’s
first 1954 session, at which it found that it had to consider the work of the
ILC concerning the Code of Crimes first.

The General Assembly thus created a link between the two projects
and stalled the international criminal court project until the draft Code of
Crimes project could be considered.™ This draft Code of Crimes was
completed and submitted to the General Assembly the same year.** The
two committees on aggression however had not been able to define the
term, as the issue was fraught with political considerations. The project of
an international criminal court thus came to a standstill, as the General
Assembly in 1954 decided to suspend consideration of the draft pending
completion of the definition of aggression.™*® Rding strongly protested
against the shelving of the definition.™*

In my protest | considered inaction on those issues a betrayal
of the principles of Nuremberg and Tokyo, which were
applied with the understanding that they would be
universally valid. Furthermore, | argued that in a time of
Cold War the world was more than ever in need of
provisions which might diminish the chances of war. Well, it
was all a bit Quixotic. The resolution to shelve the item was
adopted, with one vote against, from the Netherlands.**®

War”. T hope this interpretation is incorrect. If it is not incorrect, |
simply cannot understand this attitude of a nation which is great and
strong and which acts with a good conscience.

Rding Statement, 25 November, see supra note 94.

Bassiouni, 1987, p. 7, see supra note 73; Rding, 1955, pp. 281-82, see supra note 75.
Bassiouni, 1987, p. 7, see supra note 73.

Schabas, 2004, p. 9, see supra note 1.

Morton, 2000, p. 44, see supra note 66. See also Resolution 898 (IX) International
Criminal Jurisdiction, 14 December 1954.

Draft Report, see supra note 110.

Rding and Cassese, 1994, p. 104, see supra note 17. See also Nederlandse Delegatie naar
de Twaalfde Algemene Vergadering der Verenigde Naties, Commissie VI (Legal)
agendapunt 56; Internationaal Strafgerechtshof, Collection 544 B.V.A. Rding, 1915-
1985, access no. 2.21.273, inventory no. 79, p. 2 (NAN).

130
131
132
133

134
135

FICHL Publication Series No. 21 (2014) — page 209



Historical Origins of International Criminal Law: Volume 2

In the end, none of the three special committees established in the 1950s
reached agreement on a definition. It required the establishment of a
fourth Special Committee in 1967 and 16 more years before a definition
of aggression was finally adopted by the General Assembly in 1974.1%

The work on an international criminal court, however, did not
resume until 1994 when the General Assembly decided to pursue its
establishment once more.™® In the following years, the ILC draft was
heavily revised by several ad hoc committees, a Preparatory Committee
and during informal meetings. During the Diplomatic Conference of
Plenipotentiaries on the Establishment of an International Criminal Court
(‘ICC’) that convened in 1998 in Rome, the Statute of the ICC was finally
adopted.'*®

26.7. Conclusion

As we have seen in the case of B.V.A. Rding, the experience of the
Tokyo Trial shaped the ideas of its judges, their approach to international
law and their contribution to the emergence of modern international
criminal jurisdiction in post-IMTFE international law efforts. For Rding,
the establishment of an international criminal court was a logical result of
the recognition of international criminal law, as designated by the
Judgments at Nuremberg and Tokyo. The IMTs had made international
law “applicable to the members of the very governments which had
violated it” and an international criminal court would be necessary to try
these new crimes, since they could not be prosecuted under national law.
Rding’s involvement with international criminal jurisdiction in the
IMTFE also endowed him with more sensitivity towards global values
and morality in legal issues.™ His experience in Tokyo, as well as his

1% The Committees were created by Resolution 688 (VII) of 20 December 1952, Resolution
895 (IX) of 4 December 1954, Resolution 1181 (XII) of 29 November 1957 and
Resolution 2330 (XXII) of 18 December 1967.

The ILC recuperated its work on the Draft Code in 1981 when Doudou Thiam was
appointed Special Rapporteur of the Commission. Thiam produced annual reports on
various aspects of the Draft Code, addressing a range of questions “including definitions
of crimes, criminal participation, defences and penalties”. The Commission adopted a
revised version of the 1954 Draft Code in 1991, which was subsequently sent to the
member states. Schabas, 2004, pp. 8-9, see supra note 1.

Ibid., pp. 8-9, see supra note 1.

B.V.A. Rding, International Law in an Expanded World, Djambatan, Amsterdam, 1960, p.
21.
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activities at the UN, also left him with the belief that a “law of nations”
should be established to provide the foundation for peace and security.**
In Geneva and New York he was, however, confronted with the fact that
the world was not ready for the establishment of modem international
law, as nationalist interests and the “contextual” problems surrounding
legal issues prevailed. As a result, Rding developed an approach to law in
which he tried to establish a balance between the realities of international
politics and a progressive development of international law.

Although Rding’s attempts in the 1950s to found an international
criminal court did not culminate in a permanent court, it was the
considerations made during this period that eventually led to an evolution
of the legal system as laid down in the 1998 ICC Statute the constitution
of the ICC itself at The Hague in 2002. RAing, when looking back to his
engagement, stated with some scepticism:

I discovered there that if you want to participate in the
progressive development of international law, especially in
the field of war and peace, you need more knowledge of
societal forces, power relations, prevailing interests, existing
values. You cannot just propose what you think is nice for
the world. You have to evaluate ends and means. You have
to know what has a change of succeeding or under what
conditions it can succeed. Therefore, | came to the
conclusion that it was necessary to know more about the
causes of war and the condition of peace.***

In his later career, Rding argued that to overcome this pervasiveness of
state sovereignty — in order to establish international criminal jurisdiction
and its centralised organs for its enforcement — a “genuine world law” had
to be developed. One had to take a global outlook, “that conceives of
international law as a means of guiding and orienting international
relations towards the good of the whole”.**? This law of nations would
require a considerable extension of international law and would have to
be created to the principle of “one world”. In his book, International Law

10 bid., p. x.

141 Rding started the preparations for the establishment of a peace research institute at his
university in the late 1950s. In 1962 the establishment of the Polemological Institute was
authorised by the University of Groningen and it was formally set up. Rding and Cassese,
1994, p. 118, see supra note 17.

12 pid., p. 137.
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in an Expanded World (1960) Rding summarised this point in suggesting
that “the vision of international law being essentially European must be
radically replaced by the view of international law as a body of legal rules
functioning at the world level, and for the entire world community”.**?
Not until the main forms of civilisation and the principal legal systems of
the world were represented in international law could a general principle
of law be recognised. According to Rding, inequality and inadequate
representation of nations had significance for the progressive
development and application of international law. He stated:

uncertainty about the manner in which international custom

and the “general principles of law as recognized by civilized

nations” will be applied might be one of the reasons the new

nations hesitate to submit their disputes to the ICC. A factor

in this unwillingness is, without any doubt, the inadequate

representation of the main forms of civilization.**
As long as the machinery and content of international law were not able
to serve the well-being of all the members of the legal community

international law “would be miserable”.}*

It can be argued that Rding with his ideas on a “world law” and
“global legal standards” was ahead of his time. The former Dutch wartime
Prime Minister Pieter Sjoerds Gerbrandy, for example, declared in 1956
that he “seriously wondered how a Mohammedan, or a Hindu, could
grasp what the essence of aggression was; such a statement, he
maintained, could only be given by States with a Christian culture”. It
comes therefore as no surprise that Roling’s position got him into conflict
with his own government. When he was deployed at the UN and issued a
book in 1957 on the need to withdraw from the last remaining colony of
Netherlands New Guinea, he was dismissed by the Dutch government as a
UN envoy in 1958 and returned to academic life.**® We may conclude that
from the government’s perspective, the transnational jurist had developed
a rather inconvenient attitude during his Asian experience, which made
the official position seem outdated.

1

N

3 Cassese, 2010, p. 1146 see supra note 60.

4 Rding, 1960, pp. 74-76, see supra note 139.
145 Rding and Cassese, 1994, p. 133, see supra note 17.
148 Ibid., pp. 8-9.
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The 1956 Japanese War Crimes Trials in China

LING Yan~

27.1. Introduction

It is well known that after the Second World War, Class A Japanese war
criminals were prosecuted before the International Military Tribunal for
the Far East (‘IMTFE’). Parallel to the Tokyo Trials, Class B and C
Japanese war crimes cases were also tried by national military courts set
up by the Allies at different locations such as Manila, Singapore, Saigon,
Khabarovsk, Rabaul, Hong Kong and Batavia.* More than 2,000 war
crimes suspects were detained for that purpose in China. By the end of the
trials in April 1949, the Chinese military courts at 10 locations — Nanjing,
Shanghai, Peking, Hankou, Guangzhou, Shenyang, Xuzhou, Jinan,
Taiyuan and Taipei® — had sentenced 145 convicts to death, more than
300 others to imprisonment and acquitted the rest before repatriating them
to Japan.® Due to the breakout of civil war in China soon after the Second
World War — that led to a change of government in 1949 — judicial
documents such as case files, transcripts and judgments of some war
crimes trials went missing or were nowhere to be found. It is also difficult
for international lawyers to have access to the information about these
trials and judgments because of language barriers. The only judgment that
can be found in English is a translated version of the case of Takashi
Sakai published by the United Nations War Crimes Commission

LING Yan is Professor at the Faculty of International Law, China University of Political
Science and Law since 2004, and she has been Director of its Research Centre for
International Criminal Law and Humanitarian Law, and Deputy Director of its Institute of
Air and Space Law. She has worked as a legal officer for the International Criminal
Tribunal for Rwanda. She is Co-Director of the Li Haopei Lecture Series.

Suzannah Linton, “War Crimes”, in Suzannah Linton (ed.), Hong Kong's War Crimes
Trials, Oxford University Press, Oxford, 2013, p. 101.

Zhang Fakun, “No Reversal of the Verdicts on Convicted Japanese War Criminals”, in
Journal of Jianghan University, 1997, vol. 14, no. 2, p. 21.

®  Ta Kung Pao [A/A$R], 27 January 1949 (Shanghai edition) in Xu Jiajun, “Tilangiao
Prison and the Imprisonment, Trial and Enforcement of Japanese War Criminals”,
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(‘UNWCC’) in Law Reports of Trials of War Criminals.* After the
founding of the new Chinese government, 45 Japanese war criminals
were prosecuted before a Special Military Tribunal (‘SMT’) sitting in
Taiyuan and Shenyang in 1956. The judicial record of the trial has been
kept intact and gradually opened to public in the 1980s.° This chapter first
provides information about the efforts of the new Chinese government to
investigate and prosecute Japanese war criminals and the crimes those
criminals had committed during the Japanese war of aggression against
China. It then analyses the legal basis of the trial and the trial procedure.
Finally, it makes an assessment of the trial and draws a conclusion.

27.2. Investigation of the Japanese War Crimes

At the time the new Chinese government took power on 1 October 1949,
a total of 1,526 Japanese prisoners of war were being detained.® Most of
them were extradited from the Soviet Union in accordance with an
agreement between China and the Soviet Union in 1950; the rest were
captured during the civil war and detained in Taiyuan after they joined the
troops of the nationalist general, YAN Xishan, in Shanxi province for the
purpose of preserving the force for Japanese reconstruction after Japan’s
surrender.’

On 16 November 1951 the Supreme People’s Procuratorate, the
General Political Department of the People’s Revolutionary Military
Commission and the Ministry of Public Security jointly announced that
those who were in custody in Taiyuan had participated in China’s civil
war and committed serious crimes in Shanxi province by means of killing,
burning and looting. The crimes had to be fully investigated for the

“Trial of Takashi Sakai”, in United Nations War Crimes Commission, Law Reports of
Trials of War Criminals, 1949, vol. 14, p. 1.

See, for example, Wang Zhanping (ed.), Trial Justice: Prosecution of Japanese War
Criminals Before the Special Military Tribunal of the Supreme Court, People’s Court
Publisher, Beijing, 1990; Liu Meiling, Written Confessions of Japanese War Criminals in
the Invasion of China, China Archives Press House, 2005. A list of the 45 convicted war
criminals and a summary of their written confessions, in both Chinese and English, can be
found on the website of the State Archives Administration of the PRC. This chapter
follows the romanised spelling of Japanese names found on this website.

Long Xingang and Sun Jun, “On the 1956 Shenyang and Taiyuan Trials of the Special
Military Tribunal”, in Literature of History of Communist Party, 2009, no. 2, p. 9.

" Ibid.
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purpose of prosecution and punishment of the heinous war criminals.® A
Shanxi Joint Office was set up to investigate Japanese war crimes in June
1952 in accordance with the announcement. ® In the same year,
investigation of war crimes committed in northeast China was also
initiated but interrupted by the Korean War. In 1953 the Supreme
People’s Procuratorate set up a Northeast Working Group of
Investigators, who travelled to 12 provinces and cities to collect evidence
of war crimes committed during Japan’s manipulation of the puppet state
Manchukuo.*®

The Northeast Working Group started the interrogation of war
crimes detainees in March 1954, focusing on the crimes that high-ranking
military commanders and former Manchukuo officials had committed.
The crimes committed by Furuumi Tadayuki were revealed from the
criminal investigation of the former Emperor Pu Yi and were further
corroborated by the statements of Manchukuo ministers and officials.
Furuumi then began to confess to his crimes in front of the detainees.!! He
also acknowledged that those who planned and commanded the war of
aggression were Class A war criminals according to a new development
in international law after the Second World War and those who
committed various crimes during the war of aggression, whatever their
ranks, could be classified as Class B or C war criminals by the victim
states. > The other war crimes detainees followed his example and
confessed to their crimes.

Through serious and painstaking investigations, the Shanxi Joint
Office had collected 18,418 pieces of detailed evidence by 1956.%
According to these materials, the Japanese war crimes suspects detained
in Taiyuan had killed 14,251 Chinese, injured 1,969, captured and
tortured 10,173, and enslaved 12,233,674. They had burned and destroyed

Shanxi People’s Procuratorate, Investigation of the Japanese War Criminals, Xinhua,
Beijing, 1995, p. 509.

Ibid., p. 1; Kong Fanzhi and Zhang Ruiping, Two Trials of Japanese War Criminal in
Taiyuan (l1), in Shanxi Provincial Archives, Xi’an, 2008, no. 1, p. 49.

Li Fushan, “My Involvement in the Investigation of Japanese War Crimes”, in General
Review of the Communist Party of China, 2008, no. 5, p. 32.

% Ibid., p. 34.

12 Ji Min, “Custody and Reformation of Japanese War Criminals”, in Wenyuan Jinghua,
2002, no. 3, p. 8.

Shanxi People’s Procuratorate, 1995, p. 65, see supra note 8.
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20,257 houses, 47 temples, over 1,336 tons of grain, looted 11,236
livestock, 200 million tons of grain, over 2.6 trillion tons of coal, more
than 200 tons of cotton and also plundered gold, silver, copper, iron, tin
and other strategic materials and properties.** The Northeast Working
Group’s investigation demonstrated that though being only a small part of
those involved in the Japanese war of aggression against China, these
particular war criminals investigated had committed crimes causing a
huge disaster, loss and damage to the Chinese people. The broader figures
for China were much greater, of course. According to incomplete
available statistics, in a 14-year period between the Mukden Incident of
1931 and Japan’s surrender in 1945, they had planned, commanded and
directly participated in killing 949,800 unarmed Chinese civilians and
prisoners of war (‘POW’), burning and destroying 244,000 houses,
looting over 36 million tons of grain and plundering 222 million tons of
coal and 20 million tons of steel, and so on.*

However, the Chinese government adopted a policy of educational
reform of Japanese war criminals rather than prosecuting all of them.
After three to five years of educational reform, many war crimes
detainees admitted their sins and confessed to their crimes. Therefore, in
August 1954 the People’s Revolutionary Military Commission announced
the pardon and release of 417 Japanese war criminals who had confessed
and pleaded guilty.*® Finally, only 45 were screened from the remaining
1,109 detainees of war crimes (47 died in custody) for prosecution on the
basis of the collected and analysed evidence. They were the most
responsible for the very serious crimes they had committed. The Premier
ZHou Enlai pointed out that they must be investigated, prosecuted and

punished in order to dispense justice “for the Chinese people”.!’

27.3. The Trial of the Japanese War Criminals

The Standing Committee of the National People’s Congress (‘NPC’)
decided on 25 April 1956 that the Supreme People’s Court should

%" Ibid., p. 67; Kong and Zhang, 2008, p. 49, see supra note 9.

Wang Heli, Zhang Jia’an and Zhao Xingwen, “Trial of Japanese War Criminals Before the
Special Military Tribunal in Taiyuan”, in Jianghuai Wenshi, 2001, no. 1, p. 167.

8 people’s Daily [ A\ = H#E], 20 August 1954.

1" Liu Wusheng and Du Honggi (eds.), The Military Activities of Zhou Enlai (I1), Central
Documentary Publisher, Beijing, 2000, p. 392
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establish a SMT to prosecute the Japanese war criminals. Although most
of the accused persons were detained in Fushun, the central government
decided to move the venue of the trial to Shenyang, the location of the
Mukden Incident as well as the starting point of Japan’s massive armed
invasion: that the trial of the Japanese war criminals took place in
Shenyang was thus of more historical significance.®

For the purpose of the trial, the Supreme People’s Court appointed
the President, Vice-President and Judges of the SMT.**On 1 May 1956
the Supreme People’s Court Attorney General, ZHANG Dingcheng, signed
the indictments against the 45 Japanese accused. The SMT prosecuted
them in four cases. The first was the case of Suzuki Keiku and seven
others. Suzuki was the Lieutenant Commander of the 117th Division of
the Imperial Japanese Army. The eight accused persons were charged
with massacres, torture, abuse, slavery and other serious crimes in
violation of international law and humanitarian principles. The second
was the case of Tominaga Juntaro, the head of the former Japanese spy
agency, charged with war crimes and the crime of espionage. The third
was the case of Jono Hiroshi and seven others, who were charged with
war crimes committed not only during the Second World War but also
during the Chinese civil war by joining YAN Xishan’s armed force as
senior military officers. The fourth was the case of Takebe Rokusashi and
27 others, who had manipulated the puppet Manchukuo regime and
brutally ruled the Chinese people in the northeast provinces.?

Between 9 and 19 June 1956 Trial Chamber One of the SMT sitting
in Shenyang held public hearings in the case of Suzuki and seven others.
General YuaN Guang presided over the case and General WANG Zhiping
was the Chief Prosecutor. It was the first time that the trial proceedings
were recorded.! On the basis of the specific criminal circumstances of

¥ Yuan Guang, “My Experience in Japanese War Criminal Trials”.

JiA Qian, the member of the Supreme Court Judicial Committee and the head of the
Criminal Division was appointed as the President of the SMT; Major General YUAN
Guang, the Vice President of the PLA Court Martial, and ZHu Yaotang, the Deputy Head
of the Criminal Civision of the Supreme Court, as the Vice Presidents of the SMT;
Colonel WanG Xusheng, Niu Buyun and ZHANG Jian, Judges of the PLA Court Martial,
and Xu Yousheng, HAo Shaoan, YIN Jianzhong, ZHANG Xianggian and YANG Xianzhi as
Judges of the SMT. See Wang, 1990, p. 4, supra note 5.

2 pid., pp. 15, 365, 515, 683, see supra note 5.
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each defendant, and in accordance with the relevant provisions of the
NPC Standing Committee’s decision, the Tribunal convicted the eight
defendants and sentenced them to 13 to 20 years’ imprisonment.?? From 1
to 7 July 1956 Trial Chamber Two heard in public the case of Takebe and
27 others in Shenyang. Justice JIA Qian presided over the case and LI
Fushan was the Chief Prosecutor. The 28 accused persons were convicted
and given 12- to 20-year prison terms.?®

On 10 and 12 June 1956 the SMT sitting in Taiyuan held public
hearings to hear the case of Tominaga and the case of Jono and seven
others respectively. Judge ZHuU Yaotang presided over the case and JING
Zhuguo was the Chief Prosecutor. On 20 June the SMT convicted all
defendants and sentenced Tominaga to 20 years’ imprisonment,* while
the eight others were given 8- to 18-year prison terms.? All convicts
began to serve their sentences on the date of the Judgment. The time from
the date of their arrest until the date of the Judgment was deducted from
their term of imprisonment.

27.4. The Legal Basis for the Trial

27.4.1. International Legal Basis for the National Trial of the
Japanese War Criminals

International and national laws established the legal basis for the national
trial of the Japanese war criminals. At the international level, as early as
13 January 1942, nine Allied countries occupied by Germany signed the
St James’s Declaration in London, which placed

among their principle war aims the punishment, through the
channel of organized justice, of those guilty of or responsible
for these crimes, whether they have ordered them,
perpetrated them or participated in them, [and] resolve to see
it in a spirit of international solidarity, that (a) those guilty or
responsible, whatever their nationality, are sought out,

22 \Wang, p. 495, see supra note 5.

% bid., p. 320.
2 Ibid., p. 732.
% bid., p. 660.
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handed over to justice and judged, (b) that the sentences
pronounced are carried out.
The Chinese envoy in the Netherlands was invited to attend the meeting
and issued a written statement saying that the same principle should be
applied to the atrocities committed in China by Japanese war criminals.?’

At the Moscow Conference in 1943, the leaders of Britain (Winston
Churchill), the US (Franklin D. Roosevelt) and the Soviet Union (Joseph
Stalin) signed a Statement on Atrocities, by which they reiterated and
declared that in addition to those “who [would] be punished by joint
decision of the government of the Allies”, those who had been responsible
for atrocities, massacres and cold-blooded mass executions would “be sent
back to the countries in which their abominable deeds were done in order
that they may be judged and punished according to the law of these
liberated countries”.”® The Statement clearly indicated that the Allies were
determined to prosecute war criminals by their domestic courts as well as
by joint international tribunals. Furthermore, through the Proclamation
Defining Terms for Japanese Surrender (the ‘Potsdam Proclamation’) of
1945, the leaders of the US, China and Britain announced in Article 10 that:

We do not intend that the Japanese shall be enslaved as a

race or destroyed as a nation, but stern justice shall be meted

out to all war criminals, including those who have visited

cruelties upon our prisoners.”
Finally, in the Japanese Instrument of Surrender, the written agreement
that formalised the surrender of Japan on 2 September 1946, the Japanese

% Inter-Allied Information Committee, “Punishment for War Crimes: The Inter-Allied

Declaration Signed at St. James’s Palace, London, on 13th January, 1942 and Relative
Documents”, His Majesty’s Stationery Office, London, 1942.

Iko Toshiya (translated into Chinese by Lu Peng), “Research on Disposal Policy to
Japanese War Criminals of National Government of China”, in Research on the History of
Nanjing Massacre, 2012, vol. 4, p. 91; Suzannah Linton, “Hong Kong’s War Crimes
Trials”, Hong Kong’s War Crimes Trials Collection, Hong Kong University, 2013, fn. 5

Declaration of the Four Nations on General Security (Moscow Declaration), 30 October
1943.

“Postdam Declaration (Proclamation Defining Terms for Japanese Surrender, July 26,
1945)”, in Neil Boister and Robert Cryer (eds.), Documents on the Tokyo International
Military Tribunal: Charter, Indictment and Judgment, Oxford University Press, Oxford,
2008, p. 1.
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government accepted the “provisions set forth in the Potsdam

Declaration”.*°

As a result, the Supreme Commander of the Allied Powers, General
Douglas MacArthur, issued on 19 January 1946 a special proclamation
ordering the establishment of an IMTFE. He also emphasised in the
proclamation that:

Nothing in this order shall prejudice the jurisdiction of any

international, national or occupation court, commission or

other tribunals established or to be established in Japan or in

any territory of a United Nation with which Japan has been

at war, for the trial of war criminals.®
In other words, all victim states of Japanese atrocities had jurisdiction
over Japanese war criminals and the crimes the latter had committed
during the Second World War. Pursuant to these documents, Britain, the
US, France, the Netherlands, Australia, New Zealand, Canada, the
Philippines, China and others set up national military tribunals, which
conducted trials of about 5,700 Class B and C Japanese war criminals and
sentenced 4,405 of them to imprisonment.*?

27.4.2. The Domestic Legal Basis for the National Trial of the
Japanese War Criminals

At the national level, although the new Chinese government abolished all
laws enacted by the former government before 1949, a Decision on the
Handling of Japanese War Criminals under Detention who Committed
Crimes during the Japanese Invasion War (‘Decision on War Criminals’)
was adopted on 25 April 1956 by the Standing Committee of the First
National People’s Congress at its 34th meeting and was issued by
Chairman Mao Zedong.*® Article 2 of the Decision on War Criminals

% «Japanese Instrument of Surrender”, in ibid., p. 3.

“Special Proclamation — Establishment of an International Military Tribunal for the Far
East, 19 January 19467, in ibid., p. 6.

Arujunan Narayanan, “Japanese Atrocities and British Minor War Crimes Trials after
World War II in the East”, Jebat, 2006, vol. 33, p. 1.

Standing Committee of the National People’s Congress, Decision on the Handling of
Japanese War Criminals Under Detention who Committed Crimes during the Japanese
Invasion War, 25 April 1956 (‘Decision on War Criminals’).
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provided that the Japanese war criminals should be prosecuted before a
SMT to be established by the Supreme People’s Court.*

The Decision on War Criminals set forth the scope of the SMT’s
jurisdiction. First, according to the title of the Decision on War Criminals,
the SMT’s temporal jurisdiction should begin from 19 September 1931
when the Imperial Japanese Army invaded Manchuria until Japan’s
surrender on 9 September 1945. However, Article 1 of the Decision on
War Criminals stated that those who committed new crimes in China after
Japan’s surrender should be prosecuted on joint charges. As a matter of
fact, as we have seen, a number of Japanese Army soldiers joined YAN’s
Army in Shanxi province and continued the commission of crimes during
the civil war. They were arrested around 1950 and detained in Taiyuan
detention facilities. Therefore, the temporal jurisdiction would be
extended at least to 30 September 1949. Second, although the Decision on
War Criminals did not restrict the SMT’s territorial jurisdiction, it limited
the Tribunal’s personal jurisdiction to those who not only committed
crimes but were also detained in China. This meant that China would not
make a request for extradition of those Japanese who were not detained in
China at the time even if they were most responsible for the war crimes
committed during the war of aggression. Not prosecuting those who were
not held in custody in China would result in the impunity of some
Japanese war criminals.

The Decision on War Criminals formulated the principles for
handling the Japanese suspects. In general, the war crimes detainees
would be treated leniently. The magnanimous treatment of a specific
detainee depended firstly on the gravity of the crimes he had committed,
and secondly on whether he had showed good signs of repentance. In fact
the Decision on War Criminals stated that those whose alleged crimes
were serious would be dealt with, where possible, according to the gravity
of their crimes, taking into account their behaviour during detention. For
those of secondary importance and those who showed remorse through
good behaviour, treatment could be as lenient as exemption from
prosecution (Article 1).

3 Wang, 1990, p. 2, see supra note 5.
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27.4.3. Subject Matter of the Jurisdiction

The 1956 Decision on War Criminals merely established the basic
principles for handling Japanese war criminals; it did not provide the
substantive law applicable to the trial of war criminals, i.e. the legal basis
for charges and convictions. Due to the fundamental change in
government, all legislation of the former Nationalist government was
abolished after the founding of the People’s Republic of China. The new
Penal Code had not yet been developed in 1956, except a criminal
regulation on punishing counter-revolutionary crimes promulgated on 21
February 1951, which contained 21 articles and listed 11 major crimes
such as engaging in hostile and spy activities. * Still, whether the
regulation could be applied retroactively to war crimes trial was
questionable.

Nevertheless, the trial of war criminals after the Second World War
was something new. Even the Charter of the International Military
Tribunal (‘IMT?’) at Nuremberg for the trial of German war criminals and
that of the IMTFE for Japanese war criminals contained very simple
provisions with respect to the subject matter. The crime against peace,
crimes against humanity and war crimes under the jurisdiction of the
IMTs were construed by the SMT’s Judgments. The United Nations
Resolution 95 (1), adopted on 11 December 1946, had confirmed the legal
principles drawn upon in the Judgment at the IMT in Nuremberg.® In
China, in order to understand the relevant international law, an in-depth
study was arranged for the staff involved in the investigation, prosecution
and trial of the Japanese war criminals. WANG Guiwu, the then Deputy
Secretary General of the Supreme People’s Procuratorate, lectured the staff
on public international law and war crimes, while Mel Ju-ao, the legal
adviser to the Ministry of Foreign Affairs and a Judge at the IMTFE, briefed
them about the trial of the Class A war criminals at the IMTFE. ZHou
Gengsheng, a famous international law expert, and other experts were
specially invited to advise and guide the preparation of the indictments and
other legal instruments after the conclusion of the investigation.*’

% people’s Republic of China Regulation on Punishing Counter-Revolutionary Crimes [14£

N BRALHNE &6 S w6411, 20 February 1951, arts. 6-7.

% UN General Assembly, Resolution 95 (1), 11 December 1946.

8 Jin Weihua, “Li Fang — Prosecuting Japanese War Criminals before the Court”, in

Procuratoral View, 2009, no. 19, p. 66.

FICHL Publication Series No. 21 (2014) — page 224



The 1956 Japanese War Crimes Trials in China

In the four cases prosecuted before the SMT, all accused persons
were generally charged with the violation of international law and
humanitarian principles during the Japanese war of aggression against
China.*® In addition, they were charged and convicted of specific crimes
such as murder, massacres, killing, arrest, imprisonment, maltreatment,
torture of peaceful civilians, turning residential areas into depopulated
zones, destruction of towns and villages, expulsion of civilians, robbery,
destruction of people’s properties, seizure of farmers’ land and housing,
forced recruitment of civilians to engage in military service, rape, torture
and mutilation of captured personnel, gassing, manufacture of biological
weapons, tests of biological weapons on humans, espionage and so on.
Most of these crimes were characterised as both war crimes and crimes
against humanity. They were also charged with the crime of aggression.
For example, the indictment against Takebe and others accused them of
active implementation of Japanese imperialist policies of aggression,
support of the Japanese imperialist war of aggression, manipulation of or
participation in the Manchukuo puppet government and the usurpation of
China’s sovereignty. The indictments against Suzuki and others and Jono
and others accused them of active participation in the war of Japanese
imperialist aggression against China. Accordingly, the crimes under the
jurisdiction of the SMT were the same as those under the jurisdiction of
the IMT at Nuremberg: the crime against peace or the crime of
aggression, crimes against humanity and war crimes.* The wording of the
SMT’s indictments and verdicts reflected the fact that China had adopted
and applied the law developed by the IMT at Nuremberg and the IMTFE
through the trial of war criminals after the Second World War.

It is worth noting that the indictment against Jono and seven others
involved not only the crimes committed during the Second World War
but also crimes committed after Japan’s surrender. They were accused of
the commission of a variety of serious crimes against the Chinese people
by participation in YAN’s counter-revolutionary army to conceal their
conspiracy of actively saving the Japanese force in an attempt to revive
Japanese militarism and to invade China again.*® The SMT further judged
in the case of Jono that he “participated in Yan Xishan’s armed force

% Wang, 1990, pp. 15, 365, 515, 683, see supra note 5.

% Charter of the IMT, London, 8 August 1945, art. 6 (‘IMT Charter’); Charter for the
IMTFE, 19 January 1946, art. 5 (‘IMTFE Charter’).

40 Wang, 1990, p. 515, see supra note 5.
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leading and commanding the counter-revolutionary armed force in the
war against Chinese people’s liberation and plotting Japanese military
reconstruction”.** This meant that the defendants also committed war
crimes while participating in the civil war. Accordingly, the SMT applied
war crimes to both situations of international armed conflict and non-
international armed conflict. This practice may be considered a
contribution to the development of international criminal law, though it
has long been ignored.

27.4.4. Individual Criminal Responsibility

Following the principles of the Nuremberg IMT and the IMTFE,** the
SMT only held individuals accountable for the crimes committed against
China during Japan’s war of aggression. The 45 accused were not major
war criminals that formulated the policy of aggression and waged the war.
Nevertheless, they played significant roles in the war. According to the
indictments, Takebe, Furuumi and Saito Mio actively implemented
Japan’s policy of aggression and supported the war of aggression. They
and three other accused Nakai Kuji, Utsugi Manyu and Jono Hiroshi were
most responsible for chairing or participating in decisions on the
suppression of the Chinese people or planning and implementing relevant
policies and laws. Another five accused, who had no authority to chair or
participate in the decision-making process, executed and implemented the
decisions, policies and laws. The rest of the defendants, except one, were
involved differently in the planning, organising, directing, commanding,
manipulating and leading subordinates to commit specific crimes. These
accused persons were military commanders or superior administrative
officials. They not only committed crimes personally but also committed
bloody crimes through their subordinates.

Unlike defence arguments denying individual criminal
responsibility raised at the IMTFE, none of the defendants argued in court
that they should be exempted from criminal responsibility for their crimes
committed under superior orders even though they were not the most

L Ibid., p. 663.

2 “International Military Tribunal for the Far East, Judgment of 12 November 1948, in
John Pritchard and Sonia M. Zaide (eds.), The Tokyo War Crimes Trial: The Complete
Proceedings of the International Military Tribunal for the Far East, Garland, New York,
vol. 22, p. 48438.
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senior Japanese military officials. However, some defence counsel
brought the issue to the bench’s attention that their clients’ criminal
responsibility should be distinguished from that of their superior
commanders in order to get their sentences reduced.®

27.5. The Rules of Procedure and Evidence

27.5.1. Rules of Procedure

As far as the rules of procedure were concerned, the 1956 Decision on
War Criminals contained very simple provisions. In addition to the two
provisions relating to the rights of the accused, it only provided that the
Judgment pronounced by the Tribunal shall be final (Article 5); therefore
the Judgment could not be appealed, which was in conformity with the
practice of the Nuremberg IMT and IMTFE. The Decision on War
Criminals gave convicted persons the possibility of parole or early release
while they were serving their terms of imprisonment (Article 6).*

However, the Organic Laws of the People’s Courts* and People’s
Procuratorate*® promulgated by the National People’s Congress at its first
meeting of the First Session in September 1954 and the Regulation on
Arrest and Detention®” promulgated the same year set forth some of the
basic principles of criminal procedures in terms of trial in public, right to
defence, right to the use of a citizen’s native language to conduct
proceedings, mechanism of the collegiate panel and so on.*® The Central
Government Legislative Committee drafted and circulated the first draft
of the Criminal Procedure Ordinance in 1955. One year later, the
Supreme People’s Court promulgated a Summary of the Civil and
Criminal Procedure based on the initial practice of civil and criminal

43 Wang, 1990, p. 287, see supra note 5.

44 H
Ibid., p. 2.

% Organic Law of the People’s Courts of the People's Republic of China [ A 3L AIEH
N RyBe 414174, 21 September 1954.

46 ;
Ibid.

47 Regulation on Arrest and Detention of the People's Republic of China [ 4 A\ R ILAIE
340 ¥ 4% 1511, 20 December 1954,

Xu Henan, “Looking Back and Looking Forward to the Idea of Science of Criminal
Procedure Law in Fifty Years (1), in Journal of National Procurators College, 2000, vol.
1,p. 21.
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proceedings at different levels.*® By providing unified and consistent rules
of civil and criminal procedure, this legal document had an important
effect on the Shenyang and Taiyuan trials.

Traditionally, the rules of criminal procedure in China were similar
to those in the civil law system. The trial procedure of the SMT can be
summarised as follows. First, the prosecutor read the indictment, which
was followed by the court’s investigation. The presiding Judge
interrogated the accused on each count and examined witnesses. With the
permission of the presiding Judge, the public prosecutor and defence
counsel could ask questions to accused persons and witnesses. The
proceedings then went to the stage of a court debate. The public
prosecutor and defence counsel spoke about their views on the case and
evidence, and they could debate with each other. After the conclusion of
the debate, the Court gave the defendant the opportunity to make a final
statement before the Court adjourned for deliberation. Finally, the
Judgment was pronounced in public.>®

27.5.2. Rules of Evidence

L1 Fushan, the prosecutor in the Shenyang trial, recalled that Chinese
central government officials paid much attention to the trial of Japanese
war criminals. They convened meetings to study the matter of evidence.
Having fully examined and discussed the issue, the Supreme People’s
Procuratorate and judicial experts set five requirements for proof of
crimes:

1) criminal facts of each offence must be clear;

2) evidence must be sufficient and conclusive, and there
must be at least two or more pieces of evidence for each
count;

3) evidence must be consistent with each other;
4) causal link to each offence must be clear; and

5) all legal documents and legal procedures relating to the
investigative work must be complete with legal effect.>

" Fan Chongyi and Wu Hongyao, “Fifty Years and Future of Criminal Procedure Law”, in

People’s Procuratorial Semimonthly, 1999, no. 12, p. 7.
Wang, 1990, pp. 1-10, see supra note 5.
1 Li, 2008, p. 35, see supra note 10.
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The requirements were also considered as guidelines for the prosecution
of offences. The prosecution repeatedly reviewed and verified materials
relating to the indictments in accordance with these requirements to
ensure that there was sufficient and conclusive evidence to proceed
against the accused. It was reported that for each culpable fact there were
five types of corroborated evidence: transcript of interrogation, accused’s
confessions and other materials, verified witness materials, documentary
materials such as archives of the puppet regime of Manchukuo, and
accusation and disclosure of the joint offenders. ®* The finalised
investigation dossiers were given to the defendants to read, verify and
sign. >® Consequently, the evidence prepared for the trial was quite
adequate. The SMT sitting in Shenyang, for example, had in hand 28,000
items of complaints, expertise reports and 8,000 copies of the puppet
regime files related to the cases.>

The Courts examined piles of physical and documentary evidence
and heard victims’ complaints and witness testimonies in order to ensure
that the evidence presented proved the charges beyond reasonable doubt.
In the case of Suzuki and others the Court examined 338 criminal
complaints made by 920 victims and their relatives, 19 items of criminal
information submitted by their former subordinates and staff, 814 witness
statements, the accused persons’ verbal confessions, written statements
and other evidentiary material, and heard 19 witness testimonies.>® In the
case of Takebe and others the court examined 642 criminal complaints
made by 949 victims and their relatives, 360 statements made by 1,211
witnesses, 47 items of criminal information submitted by the accused
persons’ subordinates and staff, 315 items of documentary evidence and
other material evidence, and heard 47 witness testimonies in Court.*® In
the case of Jono and others the Court examined 316 criminal complaints
submitted by 681 victims, 153 written statements given by 119 their
former subordinates and staff, 143 witness statements, 349 items of files,
documents and other evidentiary materials, and heard 12 victim

52 Jin, 2009, p. 66, see supra note 37.

Li Donglang, “Brief Discussion on the Trial of the Japanese War Criminals in New
China”, in Theory Journal, 2005, no. 8, p. 4.

Wang, Zhang and Zhao, 2001, p. 170, see supra note 15.
Wang, 1990, p. 496, see supra note 5.
% 1bid., p. 322.
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complaints and 23 witness testimonies.®” In the case of Tominaga the
Court examined 24 witness written statements, 102 Japanese statements
and files, and heard 6 insiders’ oral testimonies.’® The evidence admitted
by the SMT consisted of complaints lodged by citizens, witness
statements, statements made by the defendants’ former subordinates and
colleagues, archive files, documents, transcripts of interrogation of the
defendants, victims’ complaints and witness testimonies in court.>® As a
result, all the defendants admitted the crimes they were charged with
which were proved by a large amount of conclusive evidence.

27.5.3. Rights of the Defendant
27.5.3.1. Right of Being Informed of the Charges

The SMT fully respected the defendants’ rights in the criminal
proceedings. An accused person had the right to be informed of the
charges against him, which is a fundamental right of an accused under
international human rights law. Taking into account the fact that the
defendants were Japanese, the Decision on War Criminals provided that
languages and documents to be used by the SMT were to be translated
into a language understood by the accused (Article 3). In the week before
the commencement of the trial, a copy of the indictment, together with the
translated Japanese version, was served on each defendant.®® Despite the
traditional practice of giving the indictment only to Judges, the Chinese
government served indictments on the defendants in advance in
accordance with international practice.

27.5.3.2. Right to Defence

That an accused has a right to defence is contained in the 1954
Constitution®* and the Organic Law of People’s Court,®? and provided the
legal basis for lawyers to participate in criminal proceedings. The law also

" Ibid., p. 661.
% bid., p. 729.
% Ibid., pp. 322, 472, 661, 729.

8 For example, the trial of Jono Hiroshi et al. commenced on 12 June 1956. Jono Hiroshi

received the Indictment on 6 June 1956. See ibid., p. 540.
81 Constitution of the People's Republic of China (1954), 20 September 1954, art. 76.
82 Organic Law of People’s Court, Article 7, see supra note 45.

FICHL Publication Series No. 21 (2014) — page 230



The 1956 Japanese War Crimes Trials in China

safeguarded the legitimate rights and interests of the accused persons and
provided legal protection for them. The SMT conducted trials with full
respect for the rights of the accused as the Decision on War Criminals
provided that an accused could defend himself in person or through an
appointed lawyer who had registered with China’s judiciary. In addition,
the SMT was able to appoint defence counsel for an accused when
necessary.®® The SMT had selected and designated 32 defence counsel
from law schools and judicial organs for the accused persons.®* Defence
counsel interviewed the defendants and discussed their cases with them
several days before the hearing.®® When the trial commenced, the Court
informed the accused that he would have the right to defend himself either
in person or by defence counsel, and have the right to make a final
statement.®

The defence counsel conscientiously fulfilled their duties to ensure
that the accused would receive a fair trial. Some of them spoke to the
Court about the social and educational origin of the crimes;®’ one argued
for the defendant that part of the alleged crimes was committed by his
predecessor; ®® some brought the Court’s attention to the defendants’
personal circumstances, for example, a defendant had resigned from his
job:® some pointed out that being low-ranking officials, the defendants
were not involved in policy-making and therefore were not most
responsible for the alleged crimes.” Some raised a further ground of
defence that although the accused persons were senior Japanese
commanders, the important operations must have been conducted under
the command of the superior commanders. They suggested that the Court
should distinguish criminal responsibility between the accused and their
superiors or to mitigate their punishment. > Most defence counsel

8 Decision on War Criminals, art. 4, see supra note 33.

Nineteen defence counsel were assigned to the case of Takebe Rokusashi et al., five to the
case of Suzuki Keiku et al., six to the case of Jono Hiroshi et al., and two to the case of
Tominaga Juntaro. Wang, 1990, pp. 69, 385, 545, 695, see supra note 5.

Han Fenglu, “Defending Japanese War Criminals”, 2007.

8 Wang, 1990, pp. 81, 388, 549, 696, see supra note 5.

7 Ibid., pp. 263, 267, 283, 482

% Ibid., pp. 274, 285, 640.

% Ibid., p. 280.

™ Ibid., pp. 264, 266, 270, 272, 275-76.

™ Ibid., pp. 268, 272, 277, 279-83, 28689, 478, 482, 64344,
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emphasised the remorse that the defendants had shown and recommended
lenient sentences for their clients to the Court.

However, in the court debate, the Prosecutor did not agree that the
social origins of crimes could play a decisive role in the accused persons’
commission of crimes because, in spite of the strength of opinion in
favour of Japanese militarism, there was also a peace-loving progressive
force in Japan. The Prosecutor believed that the defendants committed the
serious offences on their own volition. They could not shirk criminal
responsibility. > As for the defence that the defendants committed
offences by execution of superior orders, the Prosecutor pointed out that
high-ranking military officials understood international law and they
knew that their acts constituted serious crimes. In addition, they had
considerable authority to prevent the execution of orders that were of
apparently criminal nature. Moreover, they could have made a moral
choice, but did not do so. Consequently, they should bear serious
responsibility for the crimes they had committed.”

Having agreed with the Prosecutor’s view, though, the defence
counsel stressed that those who executed superior orders should bear
different responsibilities from those who planned and plotted the crimes.
Besides, the low-ranking commanders had fewer moral choices than
senior generals.” These defence arguments reflected the law developed
by the IMTs that “[t]he fact that the Defendant acted pursuant to order of
his Government or of a superior shall not free him from responsibility, but
may be considered in mitigation of punishment if the Tribunal determines
that justice so requires”.” In its Judgment, the SMT did not mention that
the responsibilities or punishments of the accused persons were mitigated
for the reason that they had committed crimes under superior orders.

In addition to the performance of their duty to defend the accused
before the Court, the defence counsel also raised some special issues to
the Court to protect the rights and interests of the accused in special
circumstances. For example, in the trial of Takebe, the accused was not
able to be present in court due to his serious illness; the Court therefore
granted the defence counsel’s request to have the hearing held in the

2 |bid., p. 484.

 bid.

™ Ibid., pp. 484-85.

> IMTFE Charter, arts. 6 and 8, see supra note 39
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hospital where the accused was receiving medical treatment. Judge YANG
Xianzhi, accompanied by the registry officer Yu Weilou, was assigned to
hear the case. The Prosecutor, CAO Zhenhui, and defence counsel GUAN
Mengjue and ZHAo Jingzhi attended the hearing.”® This protection of the
accused’s interests embodied the humane treatment of the defendant.

27.5.3.3. Right to a Public Trial

That an accused has a right to a public trial is clearly provided by many
international human rights treaties and conventions. All the Shenyang and
Taiyuan trials of the Japanese war criminals were conducted in public.
Hundreds of representatives of democratic parties, civil associations and
mass organisations, factories, schools, local offices and the People’s
Liberation Army (‘PLA’) attended the trials in Shenyang and Taiyuan.
Central and local news media reporters observed and reported on the
trials.”” This procedure placed the trials under the supervision of the
people to ensure the trials were transparent and fair. The significance of
having the trials in public was to allow the victims or their families to see
that justice was being done. It also provided a useful means to educate
people about what they could do and what they could not.

27.5.4. Sentencing

After the conclusion of investigations in 1955, the Supreme People’s
Procuratorate, together with relevant government departments, studied the
sentencing issue of war criminal trials. The Northeast Working Group
recommended that 70 Japanese war criminals among the detainees were
most responsible for the heinous war crimes; they should therefore be
sentenced to death. However, the Politburo Standing Committee adopted
a clemency policy on the treatment of the Japanese war criminals in a

® Liu Xueqin, “Chairman Mao Appointed Jia Qian to Try the Japanese War Criminals”, in

General View of History of Communist Party, 2005, no. 5, p. 40.

“Jono Hiroshi and Other 7 Japanese War Crimes Accused Have Been Tried in Taiyuan by
the Special Military Tribunal of Supreme Court”, People’s Daily, 22 June 1956; “The
Japanese War Criminal and Spy Tominaga Juntaro Has Been Tried in Taiyuan by the
Special Military Tribunal of Supreme Court”, People’s Daily, 22 June 1956; “Takebe
Rokusashi and 27 Other Japanese War Criminals Have Been Tried in Shenyang by the
Special Military Tribunal of Supreme Court”, People’s Daily, 21 July 1956; “Eight
Japanese War Criminals Have Been Tried in Shenyang by the Special Military Tribunal of
Supreme Court”, People’s Daily, 22 July 1956.

77

FICHL Publication Series No. 21 (2014) — page 233



Historical Origins of International Criminal Law: Volume 2

meeting in December 1955, namely, that there should be few
imprisonment sentences and no death penalty or life imprisonment at
all.”® The democratic parties, federations of industry and independents
challenged the policy, as they felt it would be difficult to placate the
people.” There were two reasons to adopt a clement sentencing policy.
First, the criminals had been detained for a decade, which was sufficient
to substitute the sentence for the crimes that most of them had committed.
Longer terms of imprisonment were needed only for a small number of
accused for their serious crimes. Second, given that a decade had elapsed
since the end of the Second World War and the positions of the two
countries in international affairs had changed significantly, adopting a
clement sentencing policy would be helpful to promote the normalisation
of Sino—Japanese diplomatic relations as well as to ease and stabilise the
international situation. The Decision on War Criminals clearly stated that
the crimes committed by these Japanese detainees had caused extremely
serious damage to the Chinese people. They were deemed to have
flagrantly breached international law and the principles of humanity, and
therefore deserved to be severely punished. However, given that the
situation had changed a decade after Japan’s surrender and the
development of friendly relations between peoples of the two countries,
and in view of the fact that the vast majority of these war criminals had
come to some form of repentance during detention, it was decided that
they would be subject to different treatment in accordance with the
clemency policy.®

In January 1956 leaders in charge of Japanese war criminal trials, as
well as legal experts such as SHi Liang, ZHANG Zhirang, PAN Zhenya,
ZHou Gengsheng and MEI Ju-ao, had meetings to consider the sentencing
issue in accordance with the clemency policy,®! which was reflected in the
SMT’s Judgments. The SMT handed down Judgments of the four cases,

™ Shu Gong, “China’s Trial of Japanese War Criminals in 1956, in Across Time and Space,

2006, no. 6, p. 20.
™ Ipid.
8 Wang, 1990, p. 2, see supra note 5.
Sui Shuying, “On the Trial and Release of the Japanese War Criminals by the Chinese
Government in the 1950s”, in Journal of Yantai University (Philosophy and Social
Science), 2006, vol. 19, no. 9, p. 461, citing “Archives in the Ministry of Foreign Affairs,
Opinion on Investigation and Treatment of Japanese War Criminals, file No. 105-00501-
17(1y".
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finding that during the Japan’s invasion of China, the accused had
implemented Japan’s policy of aggression against China, assisted in
Japan’s war of aggression, violated international law and the principles of
humanity. Based on the factual findings and according to the applicable
international and national law, the accused persons were convicted of war
crimes and anti-revolutionary crimes, including usurping the sovereignty
of China, planning and furthering an aggressive policy, destroying towns
and villages, expelling civilians, looting property, rape, persecution and
inhumane treatment, abuse, massacre of POWS, engaging in spy
activities, the manufacture of bacteriological weapons and using poison
gas. But no one was sentenced to life imprisonment or received capital
punishment, although the crimes they had committed were grave enough
to warrant severe punishment. All sentences imposed on the convicts
were no more than 20 years’ imprisonment.

27.6. Assessment of the Trial

27.6.1. Different Roads Lead to the Same Destination

Facing a large amount of conclusive evidence presented before the Court,
the accused persons admitted their crimes and pleaded guilty one after
another. Some of them kneeled to the victims and Judges and asked for a
capital punishment in order to redeem their mortal crimes. Some burst
into tears in court due to remorse.®? Suzuki said that initially he had
attempted to conceal his atrocities; but the humane treatment given by the
Chinese people inspired him to examine his own conscience and to realise
the crimes he had committed. Though he believed he could not deny the
crimes that in the face of conclusive evidence, the SMT still appointed a
defence counsel for him and informed him about his right to defence. He
thanked the Chinese people and made a sincere apology to them.®
Sakakibara Hideo admitted that he had committed a crime by making
bacteriological weapons ready for bacteriological warfare and flagrantly
violated universal conventions and humanitarian principles. He expressed
his willingness to accept severe penalties that the Court might impose on
him.3* Jono said in his final statement that he hated himself and Japanese

8 Kong and Zhang, 2008, p. 52, see supra note 9.
8 Wang, 1990, p. 752, see supra note 5.
8 bid., p. 750.
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imperialism that had led him to commit crimes. He condemned to the
world the crimes that Japanese imperialism had caused, which could be
proven by the defendants’ criminal facts.®* Tominaga acknowledged that
the trial proceedings were honest and fair. He could not but reflect on his
own atrocities. He bowed and expressed a heartfelt apology to the
Chinese people.®®

Those detainees who had not been prosecuted also had a good
understanding of their crimes and showed their remorse through the
educational reform programme. First, they received humane treatment
during detention. ZHou Enlai instructed the Court to treat them in
accordance with international customary rules relating to the treatment of
POWs and to focus on their educational reform. There was a prohibition
on beating, scolding and degrading the detainees held in the detention
facilities. The national customs of the detainees should also be
respected. ® The Ministry of Public Security issued a regulation in
accordance with ZHou’s instruction. The regulation also provided for
health and medical treatment of the Japanese war crimes detainees. It
allowed the detainees to meet with their relatives, read newspapers, listen
to radio, watch films and carry out sports activities.®®

Second, the detainees were educated and reformed through studies.
Initially, there was some controversy about the detainees’ status. They
argued that they were POWSs and not war criminals. By studying the
Charter of the IMTFE, they learned about different classes of war
criminals and the policy on their treatment. The managers of the detention
facilities also organised for them to study and discuss issues about who
led them onto the road of war crimes and how to end life in prison and
start a new life outside. After continuous studies and discussions, the
majority began to realise that only their sincere repentance could obtain
the forgiveness of the Chinese people. So they began to reflect on their
sins and confess to the crimes committed during the war.®

Third, they were educated by visiting Chinese communities. At the
end of 1955 MAO and ZHou issued instructions to organise community

% Ibid., p. 650.

% Ibid., p. 727.

87 Ji, 2002, p. 4, see supra note 12.
% Ibid., p. 6.

8 bid., p. 7.
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visits for all war crimes detainees.®® Arrangements were made for the
detainees in Fushun and Taiyuan to visit Nanjing Massacre Memorial
Hall and massacre sites in Fushun and Wuhan between February and
August 1956. They listened to the complaints of tragedy survivors. By
visiting Chinese communities, they obtained a better understanding of the
crimes they had committed in China and came to repentance. Many of
them expressed their apologies to the people they visited. They were
determined to be reformed and would never re-engage in a war of
aggression.™*

Those 1,017 war crimes detainees who were exempted from
prosecution were released and repatriated to Japan in three batches in
1956. Many of them were moved to tears when they heard the release
announcement. One year later, they organised Chugoku Kikansha
Remrakukai (China Returnee’s Association). ® The 45 who were
convicted and sentenced were wholly released by 6 March 1964. They
worked tirelessly for decades to relate their experiences and atrocities
committed in China after returning to Japan through various lectures and
publications. Not a single one revoked his confession and admission of
guilt. They told the Japanese people that they must never repeat the same
mistake. They returned some remains of Chinese soldiers to China in May
1957 and launched mass signature campaign in 1963 to promote the
establishment of Sino—Japanese diplomatic relations.®® The educational
reform and clemency policy for these Japanese war criminals detained in
China turned out to be really successful.

27.6.2. Rethinking the Trial

The Shenyang and Taiyuan trials were successful in the sense that they
brought to account those responsible for crimes against peace, crimes of
aggression, war crimes and crimes against humanity committed during the
Japanese invasion of China. The trials also provided detailed information
about Japan’s wartime policies in China and uncovered the extremely
brutal means that the Japanese war criminals employed to commit crimes

% Ibid., p. 9.

' Zheng Yi, “Declassified Diplomatic Documents Revealed Inside Information of China’s
Exemption of Japanese War Criminals”, in Xiandai Shenji Yu Jingji, 2006, no. 5, p. 44.

Ji, 2002, p. 14, see supra note 12.
Zheng, 2006, p. 44, see supra note 91.
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against the Chinese people. The trials provided an official record of the
nature and the truth of the war and the crimes. The trials were also
successful in comparison with the Tokyo Trial, in that all Japanese war
criminals prosecuted before the SMT admitted guilt of crimes whereas
none of the Class A war criminals prosecuted before the IMTFE did so.
Tojo Hideki denied his guilt even when he was about to be executed. As
far as the Tokyo Trial was concerned, although 28 Class A Japanese war
criminals and the crimes they perpetrated were prosecuted, many
individuals, notably the Emperor, evaded responsibility and 19 Class A
criminals were released without trial.**

The Shenyang and Taiyuan trials, by contrast, did not complement
the IMTFE because the SMT’s jurisdiction was limited to war criminals
detained in China. Those Class A, B and C criminals who were outside
China could not be extradited from abroad and be prosecuted. A top war
criminal such as Kishi Nobusuke even became Prime Minister in 1957
and continued going down the road to war that Tanaka Giichi and T6jo
Hideki had taken Japan, as Furuumi criticised.”

The Tokyo Trial omitted certain war crimes and crimes against
humanity. For example, no charges were brought against the commission of
crimes of forced labour, sexual slavery, biological experimentation and use
of chemical weapons. This was due to incomplete criminal investigations in
order to speedily wind up the Tokyo Trial or the desire of the US to acquire
the information about chemical weapons and keep it secret.®

The Shenyang and Taiyuan trials in 1956 did prosecute the crime of
forced labour that took place in China. ” However, the fact that
approximately 40,000 Chinese were taken forcibly to Japan in the period
between 1943 and 1945 to work in 135 construction and mining

®  He Tianyi, “Reflections on the Tokyo Trial”, in Journal of Studies of China’s Resistance

War Against Japan, 1997, no. 3, p. 164.
Guo Xingwen, “From War Criminal to Peace Keeper”, in Rule by the Law and Society,
2001, no. 2, p. 38.

Caroline Rose, Sino-Japanese Relations: Facing the Past, Looking to the Future?,
Routledge, London, 2005, p. 35; Benjamin Garrett and John Hart, Historical Dictionary of
Nuclear, Biological and Chemical Warfare (Historical Dictionairies of War, Revolution,
and Civil Unrest), Scarecrow Press, Lanham, 2007, p. 117.

Suzuki and other five accused were charged with forced labour, see the indictments in
Wang, 1990, pp. 26-27, 34-35, 368, 524, and record of trial proceedings in pp. 115-16,
132-34, 219-20, 224-25, 417, 632, see supra note 5.
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companies, and an estimated 7,000 lost their lives due to brutal
treatment,” was not included in the indictments. The SMT could have
prosecuted those who helped to send the forced labourers to Japan. The
omission has become the focus of the victims’ attention since 1980s.

The crime of the manufacture of biological weapons and biological
experimentation was prosecuted in two cases involving three accused.®
The use of chemical weapons was also charged in one case involving two
accused.'® The indictment identified the use of tear gas or poison gas
causing injury and death of hundreds of civilians. This accusation did not
fully reflect the gravity of the crime as it has been reported that “during
the Sino-Japanese War (1937-1945), Japanese forces employed riot
control agents, phosgene, hydrogen cyanide, lewisite and mustard agents
extensively against Chinese targets”.'%" It is estimated that 2,000 chemical
attacks took place during the war leading to over tens of thousands of
deaths and many more casualties.'® The abandoned chemical weapons
have been accidentally discovered in China, causing many injuries,
illnesses and death since the end of the war.

The world was probably not aware of the crime of forced sexual
slavery (so-called comfort women) during the Second World War until
the 1970s when the issue of Korean comfort women was the subject of a
book. % It seems understandable that the crime relating to Chinese
comfort women was not prosecuted before the SMT in the 1950s. But the
fact that thousands of “comfort stations” were established in 21 Chinese
cities and a total of over 200,000 Chinese women were forced into
prostitution by the Japanese army,'® which involved so many individuals
and families, could not be easily forgotten and neglected. The trials of
1956 could have helped in the identification of the crime and contributed

% Rose, 2005, p. 78, see supra note 96.

% See indictments in Wang, 1990, pp. 45, 47, 372—73, and trial proceedings in pp. 183-84,
179-80, 46774, supra note 5.

See the indictment in ibid., pp. 366, 372, and record of trial proceedings in pp. 409, 419,
456.

Robert Curley (ed.), Weapons of Mass Destruction, Britannica Educational Publishing,
New York, 2012, p. 113.

Rose, 2005, p. 91, see supra note 96.
102 Ihid., p. 38.
0% Ibid., p. 88.
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more to the development of international and national criminal justice if
the crime had been investigated and prosecuted at that time.

Reparation is another issue that was not dealt with by the SMT.
According to the Potsdam Declaration, Japan should pay reparations in
kind to victim countries. 1® That victims of serious violations of
international humanitarian law have the right to a remedy and reparation
has been adopted as a principle by the United Nations.'® China’s
government expressed her position to reserve the right to claim
compensation in the early 1950s as China suffered the most, namely, 10
million killed, and US$50 billion in economic damages at the hands of the
Japanese military.®” However, the government had changed its stance by
1956. YUAN Guang, the Vice-President of the SMT, and Liao Chengzhi
suggested to ZHou Enlai that the SMT had the authority to decide on
reparations that Japan should pay to the victims because Germany had
paid a large amount of compensation to victims and the Soviet Union had
confiscated Japanese assets and properties in eastern China. ZHou
responded that it was better for China to waive the claim of Japan’s
reparations. In his view, the cost of compensation would eventually be
inflicted on the Japanese people rather than the Japanese government.'%
Like the sentencing policy, the waiver of reparations was a part of
China’s magnanimous policy towards Japan. For the sake of friendship
between the two countries, China’s government adopted the policy of
“return good for evil”. Regretfully, the government ignored the victims’
right to reparations, which cannot be measured merely by monetary value.
Reparations are a crucial part of restorative justice and serve an important
role in progress towards reconciliation.

105 potsdam Declaration, art. 11, see supra note 29.

Basic Principles and Guidelines on the Right to a Remedy and Reparation for the Victims
of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, UN General Assembly, Resolution 60/147, 16 December
2005.

Rose, 2005, p. 41, see supra note 96.

Gao Fanfu, “The Friendly Element of the China’s Waiver of the Compensation Claim to
Japan”, in Journal of Studies of China’s Resistance War Against Japan, 2008, no. 2, p.
204.
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27.7. Conclusion

The Japanese war criminals had a fair trial before the SMT in China in
1956. The trials were not only in conformity with modern international
law but also made certain contributions to international criminal justice.
On the one hand, an accessible historical record of the atrocities and
heinous war crimes committed by Japanese war criminals was created by
the trials. One can never deny them. On the other hand, those who were
detained in China and responsible for the serious crimes had been
individually held criminally responsible, actions that should not be passed
on to future generations. For the remaining problems that were left
unsolved due to historical reasons, each side should make unstinting
efforts for a peaceful settlement. War crimes trials teach all people a
lesson that waging wars of aggression will never lead to a good
conclusion. The purpose of international and national criminal justice is to
break the cycle of violence and to stop repeated hatred and revenge
between perpetrators and victims, whether individuals or ethnic groups or
nations. All peoples should remember the suffering that the war brought
to the people and take actions to avoid or stop wars of aggression and war
crimes that are happening or could happen anywhere in the world.
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Chinese War Crimes Trials of Japanese,
1945-1956: A Historical Summary

Barak Kushner”

28.1. Introduction

As much as many who had suffered under Japanese imperial oppression
might have wished, in the immediate aftermath of the Second World War,
few had the ability or freedom to seek vengeance. As Marc Gallicchio
explains: “Tokyo’s announced intention to surrender in August 1945 did
not produce an end to hostilities in Asia. Instead it signaled the beginning
of a period of transition from war to peace”.! The question then is how
long did this transition take, who did it involve and what was at stake in
the conflict? Newly energised political parties strove to move away from
imperial violence and forge a new path for Sino—Japanese relations. China
needed to emphasise and publicise its use of law to redress Japanese
imperial wrongs as a way to demonstrate a victorious Chinese nation that
deserved to be a member of the new post-war international order that
formed in the wake of Japan’s downfall. China was no longer alone in the
world, it was a partner of the victorious West but it had not yet
necessarily earned that position in international eyes. Nor was everyone in
China of the same opinion.

The thrust of this chapter centres on analysing the repercussions
from the ensuing military and diplomatic manoeuvres to bring Japanese
imperial behaviour to justice. Both sides, Japan and China, incorporated
new strategies into their bilateral relationships following the cessation of
war. | examine how the Chinese legally dealt with Japanese war crimes,

Barak Kushner teaches modern Japanese history in the Faculty of Asian and Middle
Eastern Studies, University of Cambridge. He has written three books: Men to Devils and
Devils to Men: Japanese War Crimes and Cold War Sino-Japan Relations (1945-1965)
(Harvard University Press, Cambridge, MA, 2014) which investigates the arguments of
this chapter more fully; Slurp! A Culinary and Social History of Ramen — Japan’s Favorite
Noodle Soup (Brill, Leiden, 2012); and The Thought War: Japanese Imperial Propaganda
(University of Hawai’i press, Honolulu, 2006).

Marc Gallichio, The Scramble for Asia: US Military Power in the Aftermath of the Pacific
War, Rowman and Littlefield, Lanham, 2008, p. 42.
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but in my larger work | also investigate the Japanese responses and how
these processes shaped early Cold War Sino—Japan relations. Within this
post-war surrender paradigm and fracture of the Japanese Empire, this
research sits at the intersection of examining how Japanese rule was
dissolved in post-war former colonies and occupied areas, the prosecution
of Japanese war crimes and the dilemma of collaboration within the
former empire. These problems are intimately tied together due to the
transformation of post-war identity and colonial politics. In essence, this
research derives from two historical reconsiderations. The first requires us
to reframe Japan as a decolonising empire in a transnational context, not
merely as a defeated country. The second point surrounds the shifting
landscape of the concept of law in East Asia and how it sculpted relations
in the region during the post-war era. International law was no longer
merely the tool of the West to dominate the East. With the dawn of the
United Nations (‘UN”) and a collective determination to pursue the new
ideal of justice, China now had at its disposal a new set of tools to corral
Japan. It was not a showdown between Japan and China, but the outcome
was that for the first time both sides would look to use the vocabulary and
ideas concerning international law and ideas of accountability that now
seemed to permeate societies formerly at war. Ultimately, law was used to
determine wartime responsibility but it was also linked with national
identity. This lost narrative about efforts to adjudicate Japanese war
crimes in China is a key element to understanding the full arc of post-war
Sino—Japan relations. At the same time, this research exposes a critical
juncture of the post-war era that can help us comprehend how
contemporary China reacted towards what was then labelled its
“magnanimous” policy toward the conquered Japanese.”

With such caveats in mind, | want to untangle how these issues
were resolved, not only in Japan under the United States’ domain of a
well-ordered and managed occupation where clear lines of command and
control were drawn early on, but in the post-war chaos of China as well.
We need to remember that Japan was an empire in 1945, not merely a
country, and at the end of the war the important story occurred not only at
the centre, on Japan’s four main home islands (and Okinawa), but at the
periphery, the former imperial regions that lay outside the islands. We

2 This was the “To Repay Hatred With Kindness” [ PA{£f}244] speech that Chiang Kai-shek
gave immediately after Japan’s surrender.
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should conceive of Japan’s imperial collapse in China as an “edge” in the
way that the eminent historian of Europe, Tony Judt, employed the term.
His terminology, “the edges of empire”, forces us to think about Japan’s
colonial grasp and what it actually meant to be Taiwanese, Japanese or
Chinese in an empire at that time. Although Judt was writing about
Europe, his concept is useful for thinking about the Japanese situation as
well. He wrote:

| prefer the edge: the place where countries, communities,

allegiances, affinities, and roots bump uncomfortably up

against one another — where cosmopolitanism is not so much

an identity as the normal condition of life. Such places once

abounded. Well into the twentieth century there were many

cities comprising multiple communities and languages —

often mutually antagonistic, occasionally clashing, but

somehow coexisting.?

Reassessing the end of the Second World War in East Asia as a
conflict that witnessed the demise of the Japanese Empire forces us to
question what happened to the Japanese in post-war China and how the
Chinese resolved the issue of Japanese imperial governance. Here, the
notion of law was immediately important to both the Chinese and the
Japanese since both sides wanted to claim equal domain over being able
to implement the application of justice in their own jurisdictions. The
Japanese seemingly believed that they were still in some form of
managerial control over parts of China (and in fact were in many regions),
while the Chinese needed to briskly establish military tribunals and courts
to trumpet their own presence on the stage of international policy.

28.2. China and the Tokyo Trial

The International Military Tribunal for the Far East (‘'IMTFE’ or ‘Tokyo
Trial”) generated rivers of ink in the Japanese language and a few streams
in the English and Chinese languages, but the history of war crimes trials
in China has met mostly with academic silence until very recently. While
the impact of the Tokyo Trial is still being debated, effectively the

®  Tony Judt, “Edge People”, in The New York Review of Books, 23 February 2010; Willem
van Schendel suggests that such an analysis of “fringe” areas affects the manner in which
academic opinions are formed. See his article, “Geographies of Knowing, Geographies of
Ignorance: Jumping Scale in Southeast Asia”, in Environment and Planning D: Society
and Space, vol. 20, no. 6, 2002, pp. 647-68.
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number of Japanese it put into the dock for China-related offences
remains miniscule. For all of its lofty aims, and there were many, the
Tokyo Trial was fundamentally Western-oriented and centred on
adjudicating the start of the war against the Western Allies with the attack
on Pearl Harbor and crimes against Western soldiers in prisoner of war
(‘POW’) camps. It is true that evidence about the Nanjing Massacre and
the situation in parts of Asia was submitted, but the heart of the trial lay
elsewhere. A more fitting approach to analysing the war crimes puzzle at
Japan’s imperial periphery requires turning our attention to the 5,700
Class B and C war criminals who were prosecuted in some 2,244 cases
that were adjudicated in 49 venues throughout Asia.*

Within that large set of Class B and C war crimes trials, the Chinese
trials of Japanese war crimes are, in the end, a microcosm of the Japanese
Empire at its worst and, at best, a record of how the stated aims of the war
were actually experienced at the local level. Kuomintang (Chinese
Nationalist Party, ‘KMT’) war crimes trials of Japanese Class B and C
crimes began first in April 1946 in Beijing, close to the time of the
opening of proceedings against the Class A Japanese defendants in the
IMTFE, and held centre stage in 10 major Chinese cities for almost three
years. Although the statistics are not completely reliable, it is generally
calculated that the KMT brought 883 Japanese defendants to court in 605
cases and found 355 men guilty. Only 149 men were executed and 350
men were found not guilty. The trial of General Okamura Yasuji was the
last trial in January 1949. The Chinese Communist Party (‘CCP’)
continued to pursue Japanese war crimes and held its own trials in the
summer of 1956.

Consequently, the post-war Chinese adjudication of Japanese
soldiers demonstrates not only how the Japanese were perceived during
the imperial reign but also signifies the manner in which China — both the
KMT and later the CCP — attempted to appropriate power in the aftermath
of surrender.

If we count the Chinese Communist trials of Japanese war criminals that were held last, in
1956, there were 50 venues for tribunals. See one of the first mainland Chinese books to
delve into war crimes beyond the Tokyo War Crimes Trial, Guo Dajun and Wu Guangyi,
Yuxue banian shufengbei: shouxiang yu shenpan [ I )\ £E# 58 22 % 5 4],
Guangxi shifan daxue chubanshe, Guilin, 1994, pp. 349-83.
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Regardless of the incongruity of responses to the war crimes trials
between the two Chinas, one major reason these trials were really not
spoken about until recently, either by the KMT or the CCP, gets to the
heart of the matter concerning what happened to the rule of law in China
post-1949 and in Taiwan.” The problem with much of post-war Chinese
jurisprudence, either within the Nationalist or Communist camps, was the
lack of continuity and the fact that many of the important legal players
who were involved in such trials were later purged from power or
positions where they could have extended and maintained their initial
work concerning the application of the rule of law. To suggest a few
examples, on the Nationalist side would be the first post-war governor of
Taiwan, CHEN Yi, who found himself in charge of the former colony for
the precise reasons of his expertise and closeness to Japan. But later he
would face the sharp end of political criticism for having supposedly been
a traitor to CHIANG Kai-shek and he was executed. On the Taiwan side,
with the CHEN Yi fiasco, ultimately no real legal continuity could be
created and the war crimes trials were quickly submerged in a sea of
indifference and ignorance. The years of harsh KMT military rule on
Taiwan that followed the civil war were colloquially known as the “white
terror”. YE Zaizeng, the young judge in charge of the Tani Hisao trial and
several others in Nanjing, was also purged in post-war China. He had
declined an invitation from his colleague SHI Meiyu, the Chief Justice of
the KMT military trials in Nanjing, to flee to Taiwan with the
Nationalists. Former Judge YE was arrested and imprisoned during the
Cultural Revolution for four years from 1969 to 1974.° No less
egregiously on the Communist side, Luo Ruiging, the head of public
security who pushed along the war crimes trials of Japanese in the early
1950s, was himself caught up in a political trap not long after the trials’
closure. Luo had somehow or other irritated LIN Biao, who essentially
controlled China’s military policies in the mid-1960s as the Vietnam War
heated up under increasing American intervention. Luo Ruiging
quarrelled with LiN, though this might have had more to do with LIN’s
chronic absences due to illness rather than strategic or ideological fissures

5 Neil J. Diamant, “Conspicuous Silence: Veterans and the Depoliticization of War Memory

in China”, in Modern Asian Studies, 2011, vol. 45, no. 2, pp. 431-61.

Mei Xiaobin and Ye Shubing, Wei zhengyi giaoxiang fachui: shenpan riben zhanfan de
junshi faguan Ye Zaizeng [JN1E X A yERE: 554) A A SRI0 A ZE 395 E HH/E 4], Nanjing
chubanshe, Nanjing, 2007, p. 351.
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between the two men. Nonetheless, from November 1965, Luo made his
last public speech and thereafter dropped from public view. He was
struggled against in March 1966 during the early days of the Cultural
Revolution and he was soon dismissed from all posts.” YANG Zhaolong,
the international lawyer who helped craft China’s legal framework, was
also caught up in the anti-rightist movement of the late 1950s and briefly
imprisoned. He was only rehabilitated decades later. If we start to line up
all the important Chinese intellectuals and the other “purged” who had
dealings with the Japanese war crimes trials, the lack of legal continuity
within mainland China and Taiwan begins to appear less startling. The
most famous, the Tokyo Trial Judge Mel Ru-ao (also spelt as Ju-ao by
some authors), later followed LuoO’s public banishment during the
Cultural Revolution.

28.3. Why Prosecute War Crimes?

At the onset of the early Cold War, the legal restructuring of East Asia
and Japan’s relations with its neighbours played a vital role in redressing
colonial imbalances and imperial power claims to political authority. The
Chinese and Japanese used the political shifts in the early Cold War to
engage in new domestic and foreign propaganda to solidify support for
their camps. During the late 1940s and early 1950s, new governments in
East Asia shifted focus and raised the banner of “humanity and justice” as
a means to fortify their own fragile legitimacy. Each nation tried to prove
its level of “justness” by enacting what they deemed to be the proper and
legal pursuit of Japanese war criminals in the immediate post-war period.
John lkenberry posed this as a question: “What is the glue” that holds
industrialised societies and regions together?® That “glue”, I argue, came
in several forms — the most potent of which was the pursuit of justice
through law rather than a dependence on military retribution to rectify
wrongs. To pursue war crimes trials became an accepted trope in the
immediate post-war period and served to help galvanise the leadership in
these East Asian regions with a new sense of responsibility, but one tied

7 Harry Harding, “The Chinese State in Crisis, 1966-9”, in Roderick MacFarquhar (ed.),
The Politics of China, 1949-1989, Cambridge University Press, Cambridge, 1993, pp.
163-65.

G. John lkenberry, After Victory: Institutions, Strategic Restraint, and the Rebuilding of
Order After Major Wars, Princeton University Press, Princeton, NJ, 2001, p. xii.
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to laws that would sweep away vestiges of Japan’s imperial management
while setting the stage for post-war peace.

Legal questions concerning jurisdiction, international law and the
nature of colonial responsibility still weigh heavily today within the
historical legacy of Japanese imperialism. At the ground level, who
exactly was responsible for Japan’s war in Asia? In Nanjing, Chinese
joined the prominent KMT leader WANG Jingwei’s conciliatory
government. Aborigines and Taiwanese served as soldiers for the
Japanese imperial forces and guarded Allied POWs throughout the empire.
Given the ambiguity of imperial guilt, in many circumstances it was often
unclear precisely how post-war punishment and mercy should have been
meted out. Those who previously lived in Manchukuo (Japan’s puppet
kingdom in northern China) and collaborators were difficult enough case
studies due to the Chinese penchant for legally distinguishing between
Japanese war crimes and Chinese treason. Taiwan was even more
complex, unlike Korea or northern China, because even at the point of
surrender, the Japanese had not really worn out their welcome as colonial
overseers. ° Because the island was on the periphery of the newly
established geographic borders of Chinese Nationalist rule after 1945,
Taiwan was at first not even a priority for Chinese political management
or military administration, and would not become so until a few years into
the Cold War. As Ruti Teitel explains, the Nuremberg and Tokyo Trials
were venues where state crimes were whittled down and adjudicated in
singular cases; the aim was to charge individuals with a failure to
effectively command their troops in the case of military leaders or failure
to curtail their military in the case of civilian defendants. This is why the
nationality of the defendant was such a key issue. However, the entire
selection process for defendants was not exactly neutral. Teitel states: “As
a practical matter, it would seem that some selectivity is inevitable given
the large numbers generally implicated in modern state prosecution,
scarcity of judicial resources in transitional societies, and the high
political and other costs of successor trials. Given these constraints,
selective or exemplary trials, it would seem, can advance a sense of

justice” X

®  Tzeng Shih-jung documents these changes in Taiwanese perceptions about themselves in

From Honto Jin to Bensheng Ren: The Origin and Development of the Taiwanese National
Consciousness, University Press of America, Lanham, 2009.

0 Ruti G. Teitel, Transitional Justice, Oxford University Press, Oxford, 2000, p. 40.
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The current wave of historical study tends to examine memory and
its interaction with history, but we have failed to notice deep in the
background the larger role the courts and the media of the time exerted in
moulding this memory into firmer public opinion. Part of the reason for
this neglect is that scholarship has needed to unearth the details and horror
of the Japanese imperial atrocities first and has had less time to engage
the process through which legal responsibility was pursued for all but the
most tragic events. However, memory gives birth to emotional history — it
tends toward personal recollection. Legal judgments, on the other hand,
are a form of public memory that create precedents on which foreign
policy and future strategy are built. Gerry Simpson notes that the reason
war crimes trials are history and yet transcend it is because “[t]he trial
confines a historical moment in its abnormality but wishes to make it less
universal and atemporal”.** This is particularly so in the Chinese case.
National memory is personal and domestic while legal opinions are public,
publicised and, more importantly, strive to be international. Legal
proceedings are an attempt to balance personal experiences and biases
with an accepted standard of norms which will, if followed correctly,
allow the nation to join an international brotherhood of like-minded states
that base their societies on the twin pillars of truth and justice. In addition
to this, we must mix in what Marianne Hirsch has labelled as “post-
memory”, which “describes the relationship that the generation after those
who witnessed cultural or collective trauma bears to the experiences of
those who came before, experiences that they ‘remember’ only by means
of the stories, images and behaviours among which they grew up. These
experiences were transmitted to them so deeply and affectively as to seem
to constitute memories in their own right”.** | aver that these Class B and
C trials, the act of bringing war criminals to justice, codified a certain
form of Sino—Japanese history. Marc Galanter urges that such trials and
ideas shape how we see history because we want to “undo the injustice of

1 Gerry Simpson, “War Crimes: A Critical Introduction”, in Timothy L.H. McCormack and

Gerry J. Simpson (eds.), The Law of War Crimes: National and International Approaches,
Kluwer Law International, The Hague, 1997, p. 21.

Marianne Hirsch, “The Generation of Postmemory”, in Poetics Today, 2008, vol. 29, no. 1,
pp. 1067 (emphasis in the original).
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history”” and “attempt to make history yield up a morally satisfying result
that it did not the first time around”.*®

The issue of adjudicating legal responsibility for war crimes and
collaboration became a struggle for legitimacy between the Chinese
Nationalists and the Communists. The CCP touched on the idea of
benevolence, as CHIANG Kai-shek had, but pushed harder on the issue of
pursuing war criminals. In part, this was a calculated political move to
show the Chinese populace that the CCP believed the KMT was reneging
on its pledge to arrest Japanese war criminals, but it was also a move to
force the matter more into the media spotlight. Contestation over the
administration of post-war China and Taiwan remained a pitched battle
between two main competitors — the KMT and the CCP — and sometimes
the remaining Japanese. The KMT initially dragged its feet in looking at
war crimes trials but faced the issue of traitors (hanjian [/ #F] in Chinese
and kankan [{£#%F] in the Japanese language) immediately. This was not
just a major dilemma within the areas formerly occupied by Japan but a
complex task in the relatively freer sections of the mainland where
relations with the Japanese were often multilayered.™

The practical matter of assuming dominant power in formerly
occupied China was the KMT’s priority, not necessarily the stern
prosecution of Japan’s imperial misdeeds. One reason why Chinese war
crimes trials did not mete out justice as harshly to the Japanese as they did
to their own was because the Chinese Civil War distracted KMT efforts.
Another major rationale was enmeshed within CHIANG Kai-shek’s policy
that promoted dealing with the Japanese aggressors in a unique fashion.
CHIANG expressly announced this policy of yi de bao yuan (DLfERZR),
“to repay hatred with kindness” on the day of Japan’s surrender. The
Chinese generalissimo broadcast a radio message to the nation clearly
enunciating that China held the “Japanese military clique as the enemy
and not the Japanese people. We want to hold them responsible but do not

¥ Marc Galanter, “Right Old Wrongs”, in Martha Minow (ed.), Break the Cycle of Hatred,
Memory, Law and Repair, Princeton University Press, Princeton, NJ, 2002, p. 122.

The wartime Japanese government was already aware of the endless Chinese debates
concerning the legal definition of traitor. Shanghai jimusho ch&ashitsu, Mantetsu (ed.),
JCkei seiken no keiji héki tokuni kankan ni taisuru seisai ni tsuite [ B EHE ./ I35k
P EEIF = % 2V % = 5l 7 ], Mantetsu Shanhai Jimusho Chosashitsu, Shanghai,
1941.
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want to seek revenge on the innocent, nor add to their suffering”.!® The
next day, an editorial in Chungking’s (Chongqing) newspaper, Zhongyang
Ribao (H'9¢H#k, Central Daily News), glossed the same message and
editorialised that keeping the peace after the war was a difficult
undertaking. The paper postulated that if China were too harsh with the
defeated Japanese post-war, the relationship could descend into a more
hateful scenario. Should they be too lenient, however, the newspaper
theorised that China risked assisting the Japanese “to once again rally to
their fantasies” of imperial domination. The editorial drove home the
message that it was necessary to destroy Japan’s machines of war and
lead the defeated nation on the road toward democracy. “We have
achieved peace, now we have to complete the process”, the article
concluded in a voice of hope.™ This was a brave move given the lingering
Japanese mood on the Chinese mainland. An Allied investigation team
polled the Japanese who remained in Beijing in December 1945
concerning their thoughts on the war, East Asia and Japan. A clear
majority of the respondents still believed that Korea was not mature
enough to be independent and that Taiwan should not be returned to
China. Even more telling was that an overwhelming percentage believed
that Japanese were superior beings in East Asia and that if China had truly
understood Japan’s aims Japan would have won the war.'’ Japanese

%* Tian Huan (ed.), Zhanhou zhongri guanxi wenxianji, 1945-1970 [/% /5 o H 5% & S #ik4E,
Collected Documents on Postwar Sino-Japanese Relations, 1945-1970], Zhonguo shehui
kexue chubanshe [ [E #1252 Hi il 4, China Social Sciences Publishing House], Beijing,
1996, p. 10. See also Qin Xiaoyi (ed.), Zhonghua minguo zhongyao shiliao chubian: Duiri
kangzhan shigji, di 7 bian, Zhanhou zhonguo, vol. 4 [ % [ 37 55 3 s Rl 4% — 5 H BRI
W1, %£-tgm. BE TR, %54, Initial Compilation of Important Historical Documents
on the Republic of China: Sino-Japan War Period, Series 7: China after the War, Book 4]
Dangshi weiyuanhui [# 52 2% & €, Committee on Party History], Taipei, 1981, pp. 633-35.
The speech in which this phrase was employed was translated into the Japanese language two
years and published in Japan. Sh&Kaiseki, Bo o motte bo ni mukuyuru nakare: kakumeika
enzetsushii [#% LI CRIZH W 5751, trans. by Yamada Reiz§ Hakuysha, 1947, pp. 3—
8. The Chinese were not the only ones to cut short pursuit of Japanese war crimes. See also
John Pritchard, “The Gift of Clemency Following British War Crimes Trials in the Far East,
1946-1948”, in Criminal Law Forum, vol. 7, no. 1, 1996, pp. 15-50.

16 Zhongyang Ribao (4 H 4}, Central Daily News), Chungking, 16 August 1945, reprinted
in Tian, 1996, pp. 11-12, see supra note 15.

17" Yoshida Yutaka, Nihonjin no sensékan: sengoshi no naka no heny®[ H A< A (O ¥k 4+ #k:1%
D722 DD 7%, lwanami shoten, 2005, p. 57; and Aaron William Moore, Writing War:
Soldiers Record the Japanese Empire, Harvard University Press, Cambridge, MA, 2013, pp.
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wartime propaganda had shaped a sturdy mindset that was not going to
deflate overnight, regardless of the empire’s collapse.

The CCP was quickly at the heels of both the KMT and the
Americans for what they assessed to be the slow delivery of suspected
Japanese war criminals to court. A Communist Party press conference
was published on 15 December 1945 under the title, “Punish Japanese
War Criminals”, in Jiefang Ribao, (f#/% H#%, Liberation Daily). Wu
Yuzhang, head of the Chinese Liberated Areas Investigation Committee
on War Crimes, complained that already three months had passed after
the war had ended and the US had occupied Japan. The Supreme
Commander of the Allied Powers, General Douglas MacArthur, had put
out arrest warrants for the former Japanese Prime Minister, Konoe
Fumimaro, and some other lesser war criminals, but only slightly more
than 300 people in total. The subtext of the media event was to proclaim
that given the damage caused by Japan in China “this is an infinitesimally
small figure” of arrested war criminals, the CCP complained.'® The
Communist leadership aimed to promote the message that, “[i]n order to
make sure that Japan does not retain reservoirs of militarism the Potsdam
articles of surrender need to be more effectively executed [..]7.20%ccP
officials wished to convince the Chinese population that in liberated areas,
it was the Communists and not the Nationalists that pursued exactly the
sort of justice that was lagging in occupied Japan.

28.4. KMT Legal Manoeuvrings

The varied Chinese attempts to pursue Japanese war crimes in the early
post-war period did not occur in a vacuum but against the background of
a diverse and cacophonous national and international debate about who
owned the correct means to legally detain and try the Japanese. Moreover,
as China had already experienced legal and political isolation during the
previous century (including submitting to extraterritoriality), leaders on

248-49. See also Awaya Kentar®(ed.), Shirydnihon gendaishi, vol. 3, Haisen chokugo no
seiji to shakai, series 2 [¥RFH ABUR . 3, Bk #% O BR & #12 2], Otsuki shoten,
1981, pp. 352-83.

8 Wu Yuzhang, Wu Yuzhang wenji [ % # 3C4E], The Collected Works of Wu Yuzhang,
Chongging chubanshe, Chongqing, 1987, pp. 275-76. Konoe committed suicide after
receiving the news of his arrest warrant.

¥ Ibid., p. 276.
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all sides recognised that the pursuit needed to be conducted in concert
with other like-minded nations. In China, as imperial Japanese power
dissipated, Class B and C war crimes trials took up a larger portion of
official and civilian attention as manifestations of the KMT leader
CHIANG Kai-shek’s and the CCP Chairman MAo Zedong’s legal and
moral magnanimity. These were shrewd political gambles but the rules of
the game and the legal parameters behind such moves were not always
known to all the players.*

Virtually coterminous with Chinese participation in European
deliberations on war crimes, Chinese legal representatives faced the glare
of the spotlight at the IMTFE. The history of the Chinese experience at
the Tokyo Trial, directly connected to the evolution of Class B and C war
crimes trials in China, is significant for two reasons. First, the Tokyo Trial
proved to the Chinese that war crimes trials were not merely show trials
and that the legal issues at stake were being taken seriously by the
international community. The Tokyo Trial served as a steep learning
curve for the Chinese interested in pursuing international justice for
Japanese war criminals and as a sort of template for their Class B and C
war crimes trials. As Ni Zhengyu, the chief adviser for Chinese
prosecutors at the Tokyo Trial explained in his memoirs as a judge and
lawyer in pre-war and immediate post-war China, Chinese officials were
wholly unprepared for the sort of jurisprudence the Tokyo Trial
advocated. Ni had been out of China from 1945 to 1946 in the US and
Britain to observe their legal systems and to draw up reports, arranging
for China’s re-entry into the international juridical system but also to
prepare for the nation’s pursuit and successful adjudication of Chinese
justice for Japanese war criminals. Unfortunately, as Ni described the
situation: “We were hoping for calm times but the wind never ceased
blowing”. He meant essentially that while the Chinese estimated the post-
war pursuit of war crimes as a fait accompli, circumstances did not allow
for the easy implementation of such a process.?* The situation was thus:

2 For the Chinese view of Japan during the occupation, see Adam Cathcart, “Chinese

Nationalism in the Shadow of Japan, 1945-1950”, Ph.D. Dissertation' Ohio University,
2005.

2 Ni Zhengyu, “Ni Zhengyu huiyilu, danbo congrong li haiya™ [{fAEM[EIZ. 35— H A
22, Memoirs of Ni Zhengyu: Arriving in the Hague with a Peaceful Mind], in Yang
Xiawu (ed.), Nanjing datusha shiliaoji, vol. 7, Dongjing shenpan [f 50 KB4 klEE, o
7 4, ZEH K] Collections of Historical Documents on the Nanking Massacre, vol. 7,
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N1 returned in the early winter of 1946 to China from his excursion at the
moment when the Chinese prosecution team realised that its experience
with the rules for admittance of evidence in the Chinese system were
fairly incompatible with the more prevalent American and British systems
of law that would be in use at the Tokyo Trial. The Chinese staff were
surprised at the robust system of defence to be employed at the trial.??

The real issue vexing the Chinese team at the Tokyo Trial, the
lawyers recalled, was that they had mistakenly assumed from the outset
that the trial would merely be the victor’s prosecution of Japanese war
criminals and not a “real trial” so they really had not prepared quality
evidence or given too much thought to its provenance or collection. As
such, in the initial months the Allied defence lawyers made mincemeat of
much of the evidence proposed by the Chinese side.?® The defence’s
ability to poke holes in the Chinese prosecution’s case was particularly
damaging to the Chinese side when the Vice-Director for the Political
Section of the KMT military, QiN Dechun, took the stand and was
virtually laughed off for his hyperbolic statements that the Japanese killed
Chinese and committed arson everywhere without leaving one place
untouched.?* QIN was the KMT head of the War Crimes Investigation
Committee, established within the Ministry of Defence. He had met with
MacArthur at least three times while in Tokyo but was caught off guard
by the fierce questions concerning his supposed exaggerated testimony in
court. When NI Zhengyu first went to see QIN Dechun back in China to
talk about the legal whipping they had taken at the Tokyo Trial, QIN did
not refrain from venting his frustration. “What part of that trial was us
adjudicating them, it seemed more of a case where they put us on trial”,
he admitted to N1.?° In his own memoirs, published years later, QIN does
not remember it in the same manner but he did concede that his days of
testimony in Tokyo were difficult and that he spent his nights worrying
and preparing for the next day.?® Chinese officials grossly miscalculated

Tokyo Trials], Jiangsu renmin chubanshe [{T.75 A\ FHifi#t, Jiangsu People’s Publishing
House], Nanjing, 2005, p. 642.

22 hid., p. 643.

2 \bid.

2 bid., p. 644.

% Ibid., p. 645.

% Qin Dechun, Qin Dechun huiyilu [Z&/#4{i[a§%5%], Zhuanji wenxue chubanshe, Taipei,
1967, pp. 58-62.
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what sort of process the Tokyo Trial would be and needed to regroup so
as not to be caught behind. Prosecutor XIANG Zhejun and his team took
advantage of the fact that the trial was still in its beginning stages and
returned home to reorient, leaving the prosecution in US hands for the
start of the trial. In their private conversations, QIN admitted to NI that no
one had thought during the actual war of resistance to retain proof or
think of collecting trial evidence so it was going to require redoubled
efforts to collect after the fact.

There were several major issues impinging on war crimes trials in
China: the ethno-political identity of those liable to be charged with war
crimes and the availability of testimony with a viable court system in
which to prosecute. Then there was the question of collaboration. The
Nationalists needed to determine who was legally defined as a Japanese
or a Chinese because this affected the manner in which the individual
would or would not be prosecuted. Not only did the KMT have to
delineate a policy regarding treatment for Taiwanese, particularly
concerning collaboration, but lists also needed to be drawn up for the
Japanese war criminals, many of whom had often already returned or
even demobilised back to Japan years before the end of the war. Thus,
before Chinese trials could even begin, officials needed the acquiescence
and assistance of the occupying Americans to arrest and return suspected
Japanese war criminals back to China. A further mitigating factor was the
manner in which the Japanese responded to the end of the war in China
and Taiwan; after all, at the dawn of surrender, there were still millions of
armed Imperial soldiers (not to mention civilians) dotting the landscape
and not all were pleased to lay down their arms or repatriate.

28.5. Ever-changing War Crimes Policies

On 6 November 1945 the KMT nominated QIN Dechun as head of the
Committee to Deal with War Crimes. The following month the committee
established offices in Shanghai, Nanjing, Beijing, Hankou, Guangzhou,
Shenyang, Xuzhou, Jinan, Taiyuan and Taipei (Taibei) — a total of 10
venues where Chinese military courts for adjudication of war crimes were
established. The KMT employed the legal precedents that grew from the
start of the Tokyo War Crimes Trial, with a combination of the overriding
concepts of international law, the Hague Convention on the Rules of
Military Engagement, and added in its own domestic formulation of law
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to prosecute Japanese war crimes.?’” The KMT defined surrendering
Japanese soldiers not as POWs (fulu, 1%) but rather tushou guanbing (
4T B 1), a newly coined term that defined them literally as “bare-
handed soldiers”, rendering them almost into bureaucratic cadres. The
idea was that they were legally considered not to possess firearms. This
KMT rhetorical flourish allowed Japanese soldiers in certain areas to
retain their small arms and not be forced to hand over all weapons. The
Japanese Army’s High Command in China was renamed as a “liaison
group” to allow it to continue to function in a very different way from its
original intent, while retaining its administrative talons. Chinese legal
authorities continued to adapt processes even as the courts were dealing
with cases. On 12 June 1946 the Committee to Deal with War Crimes
decided that Japanese war criminals arrested and detained in China by the
US, including US criminals, would have to be adjudicated along co-
ordinated transactions with the Chinese Foreign Ministry and receive
advance authorisation. This became practice from July so that Chinese
local authorities could no longer just hand over war criminals to the US
and wash their hands of the process to mete out justice. This had
seemingly been the case with the actual first Allied war crimes trials in
China, which the US had implemented in Shanghai. Part of the reason for
these brisk American trials of Japanese and other former Axis Power
alleged war criminals was that, according to the Chinese interpretation,
the US President Franklin D. Roosevelt had declared that trials of war
criminals should take place within the country where the crimes were
committed and conducted by that country. In this vein, the US move to try
its criminals in China was not in accord with the spirit of that deliberation.
A memo of record from the American Embassy and the Chinese
translation from a meeting on this issue, presumably from 19 August 1946,
was polite but firm in its denunciation of the Chinese legal system.
“[A]lthough Headquarters of the United States Army forces had every
desire to cooperate with the civilian departments of the Chinese
government, it is a fact that agreements in regard to war criminals of
enemy nationality were reached at Chungking with appropriate Chinese
military officials, concurred in by the representatives of several non-

2 Mei and Ye, 2007, p. 101, see supra note 6.
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military Chinese ministries who formed the Chinese-American
Committee”. 28

28.6. CCP War Crimes Trials

Unlike the KMT’s goal of merely seeking justice, Communist China’s
aim for its Japanese prisoners, in the words of the prisoners, Chinese
guards and Beijing bureaucrats, was to make war criminals reflect on their
crimes and to turn them from “devils back into men”. Very rarely in the
KMT special military tribunals or Class B and C trials in other venues did
Japanese soldiers admit their crimes, but in the 1956 CCP trials amazingly
every single Japanese prisoner did.

The Nobel laureate Amartya Sen opined that there are two ways to
pursue justice — the “arrangement focused view” and the “realization-
focused understanding” process of justice. The first method centres on the
establishment and creation of a bureaucracy that can operate the
mechanical structure for achieving justice. This is the “active presence
that justice is being done”, regardless if such a complex system actually
achieves that goal. This sort of structure more closely followed the goals
of what the Chinese Nationalists hoped to achieve. The “realization-
focused understanding” process of justice was more the aim of the
Chinese Communists who looked at the actual fruit legal institutions bore
and whether justice as a palpable end had been achieved.?® Nancy
Rosenblum suggests that herein lies the gap between procedural and
substantive justice. Substantive justice informs us about the actual harm
caused, but the key point in Rosenblum’s analysis is that the international
prosecution of war crimes stems from the growth of the idea of a
“universal jurisdiction”. If we extrapolate in China’s case, the goal was
justice and the audience for the prosecution and subsequent punishment
was the “world community”.*® The internationality of the law was not
only in its application but also in its reception.

% | am assuming this is the Yalta Conference of February 1945 that was referenced but it

was not specifically stated in the record. Quanzonghao 18, Anjuanhao 2278, “Guanyu
meiguojun zaihua dibu yindu ji shenpan zhanfan de anjian”, Number Two Archives,
Nanjing, China.

2 Amartya Sen, The Idea of Justice, Allen Lane, London, 2009, p. 10.

% Nancy Rosenblum, “Justice and Experience of Injustice”, in Martha Minow (ed.), Break
the Cycle of Hatred, Memory, Law and Repair, Princeton University Press, Princeton, NJ,
2002, p. 88.
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The trials of Japanese war criminals held in the People’s Republic
of China (‘PRC’) in 1956 were an entirely different affair from the sorts
of trials the Chinese Nationalists and other Allies produced. First, the
CCP had access to few Japanese war criminals they had arrested on their
own. They began their pursuit with the 140 or so the CCP had taken
prisoner in 1949 when the capital of Shanxi province, Taiyuan, fell to the
People’s Liberation Army at the end of the civil war. These soldiers were
the ones whom the KMT had hired and who had “volunteered” under the
Japanese General Sumita Raishir@ former imperial Japanese soldiers
fighting alongside their Nationalist brethren against the Communist
threat. Several hundreds more of these men were also captured and not
incarcerated in Taiyuan, but Xiling, just east over the prefectural border in
Hebei Province. Most of these soldiers, like their commander Sumita,
managed to escape arrest on the eve of defeat in the Chinese Civil War
but many were not so lucky.® The vast majority of the Japanese
defendants in the CCP trials were actually transferred from Soviet custody
in the summer of 1950 in an exchange. The CCP sponsored official trials
in the cities of Taiyuan (Shanxi Province) and Shenyang (Liaoning
Province) but many other unofficial “people’s trials” in former Manchuria
and the surrounding areas resulted in summary executions of Japanese
soldiers and civilians. Various estimates place the number at possibly
3,500 individuals who met such a fate but since records are rare or not
available it is difficult to state with any certainty.*

28.7. What Kind of Trials?

Suzuki Hiraku had never been an ideal Japanese prisoner of the Chinese
Communists, but he had studied and pondered his crimes over many years
of incarceration and eventually recanted in open court. His expression of
contrition is emblematic of CCP results. “Over these last years I have
thought about my crimes and they are just as expressed by the

3L There is also a whole other subset of related POWs who were tried, namely Chinese

officials who collaborated with the Japanese and KMT soldiers who were captured during
the Civil War. My research here only focuses on the Japanese interaction with the CCP
even though the KMT should not be forgotten since it is clearly linked.

% Hand®Kazutoshi et al., BCky(Qsaiban o yomu [BC #%#:# % %t 3], Nihon keizai shimbun
shuppansha, Tokyo, 2010, pp. 24-25; lwakawa Takashi, Kot& no tsuchi to narutomo:
BCkyGsenpan saiban [flE D =& 725 & 4 BC#kEkILHE ], K&lansha, Tokyo, 1995,
Dp. 544-47.

FICHL Publication Series No. 21 (2014) — page 259


http://iss.ndl.go.jp/books/R100000002-I000002421384-00

Historical Origins of International Criminal Law: Volume 2

prosecution. | have killed many Chinese innocent civilians, burned
homes, stolen much food and goods, and executed the ‘three alls’ policy.
These are all things for which there is no way to express remorse”, Suzuki
admitted. “I have committed such serious crimes that I deserve
punishment but over these six years under the gracious benevolence of the
Chinese people | have earned a chance to reflect on my actions”, he
explained. In his personal testimony in front of the judges, Suzuki
experienced a sort of epiphany, albeit one that had been written about and
practised during the long years of incarceration. It might have been
staged, but based on similar testimony after these men were released and
their activities once repatriated in Japan, their zeal and emotion in their
conversion from imperial aggressor to contrite war criminal is difficult to
refute. “Who saved my life and protected me, that is to say who kept me
healthy and alive after the war? It is the very same people that | murdered
without reason, those whose very peaceful lives | destroyed, the very
same ones who were harmed by me. When | consider what | have done it
is almost unbearable and my heart feels as if it’s about to break”, he cried.
The transcript then notes that Suzuki, a former Japanese imperial officer
who féJB“y believed in his mission during the war, began to weep in open
court.

The story of where the CCP retained Japanese war criminals from
and an analysis of their trials and history reveals a hitherto unrecognised
aspect of early Cold War CCP foreign policy in general and specifically
toward Japan. Japan formalised a peace treaty with the Chinese
Nationalists on Taiwan but excluded Mainland China with whom it had
no formal diplomatic relations until the 1970s. The fact that Communist
China expended precious financial resources and time on treating
Japanese war criminals well, while the nation dispatched virtually one
million of its best and brightest young soldiers to the frontlines of Korea
to fight the Americans and other Allies during the Korean War, is
testimony to the importance of this policy. As Osawa Takeshi has noted,
in comparison to the Tokyo War Crimes Trial and even the trials the
KMT pursued against post-war Japanese war criminals, the CCP’s trials
were the epitome of magnanimity. A majority of the Japanese detainees

% Wang Zhanping (ed.), Zhengyi de shenpan: zuigao renmin fayuan tebie junshi fating shenpan
riben zhanfan jishi [1F SCAOH A f my N BVE BE 4 31 45 S0 e o ) B AR R 98 28 52,
Renmin fayuan chubanshe, Beijing, 1991, p. 486
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were released from prison and no executions were ever held.** We could
simplistically say that such benevolence was available because most of
these Japanese soldiers had already been imprisoned for ten years in the
Soviet Union but that avoids the Chinese decision-making process that
ushered them to their final destination.

For the CCP, the goal was twofold. First, to testify to the world
about Japanese aggressive war tactics and atrocities through the trials.
Second, but no less important, to keep the Japanese prisoners in detention
poised to “convert”. By re-educating the “Japanese devils”, who had
managed a rapacious empire, and having them publicly admit their
crimes, the CCP had them profess an understanding and ask for
forgiveness. This policy was a qualitative ingredient of the Communist
idea of justice. These aims were obviously quite separate from Allied and
KMT legal requirements but very important to the new socialist PRC
state. Western and KMT legal trials were mainly interested in
convictions; Communist leaders ultimately remained focused on
reformation. Such schemes had already started 20 years prior with the
CCP plans for Japanese POWs in its policies to treat the Japanese well.*
But even with such precedents, at the outset the CCP was divided in the
path it wished to pursue. Premier ZHou Enlai had initially stated that trials
of Japanese war criminals did not belong to the realm of international law
but rather military tribunals within China. This was because the PRC did
not have a treaty with Japan, no diplomatic relations, and was thus still in
a state of war.*

% Osawa Takeshi, “Maboroshi no nihonjin ‘senpan’ shakuhé keikaku to Shi Onlai”, in

Chigoku kenkyQ gepp® [t E #F 5T H 7], June 2007, p. 1; and Osawa Takeshi, “Chika
jinmin kyé@wakoku no nihonjin senpan shori — sabakareta teikoku”, in Masuda Hiroshi (ed.),
Dainihon teikou no héai to hikiage fukuin [k H A% [E O $i3E & 5|45 - 18 8], Keibgijiku
daigaku shuppansha, 2012, pp. 109-38.

For more on the CCP trials, see Adam Cathcart and Patricia Nash, “War Criminals and the
Road to Sino-Japanese Normalization: Zhou Enlai and the Shenyang Trials, 1954-1956”,
in Twentieth Century China, vol. 34, no. 2, April 2009, pp. 89-111. For details on how
important Japan was to the post-war CCP message of revolution, see Cagdas Ungor,
“Reaching the Distant Comrade: Chinese Communist Propaganda Abroad (1949-1976)”,
Ph.D. Dissertation, State University of New York at Binghamton, 2009. See also Toyoda
Masayuki, “Chiigoku no tainichi senpan shori seisaku — genzaishugi kara ‘kandai’ ¢”, in
Shien [52%1], vol. 69, no. 181, 2009, pp. 1544,

Avrai Toshio, “Chfigoku no senpan seisaku to wa nan datta no ka”, in Chlkiren [H/fiE],
September 2000, p. 19.
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There were actually three separate collections of Japanese war
criminals in Communist China: those kept in Taiyuan, Shanxi Province;
Xiling, Hebei Province; and Fushun, Liaoning Province. Those in
Taiyuan were mainly remnants of Japanese soldiers who stayed on after
1945 but were taken prisoner when the province fell to the Communists,
as were those soldiers in Xiling. The Fushun prison primarily housed
Japanese who were “gifted” to China from the Soviet Union. In July 1950
the Soviets gave China 969 Japanese POWSs to judge. In total, there were
therefore close to 1,109 POWSs in CCP custody by the early 1950s. Forty-
seven died in custody so at the start of trials that meant approximately
1,062 were alive. Chinese sources sometimes have slightly different
numbers but essentially the numbers break down to a bit more than 1,000
men. Most of the Fushun POWSs were connected to the management of
the former Manchukuo empire but there were some who had managed
Mongolian relations as well. This selection suggests that the Soviet Union
did not just randomly hand over a large number for the Chinese to
adjudicate but, rather, chose carefully from among the ruling imperial
class so that the new China could demonstrate its grasp of international
law and show how it was now the authority over the Manchurian region.
Among the POWSs were former Manchukuo legislative and judicial staff,
military men, policemen, South Manchurian Railway police, Japanese
military police and affiliated staff.®” The majority of these men were
eventually released after their lengthy incarcerations as a demonstration
of Chinese goodwill. The first lot, about 419 prisoners, was released from
Xiling in August 1954. Then several times in 1956 other groups of POWs,
mostly military, were released from Fushun prison and Taiyuan. Only 45
Japanese prisoners were put on trial and given longer sentences that kept
them imprisoned in China, for some as late as 1964.%

Even though far fewer former Japanese soldiers and statesmen were
charged and tried by the CCP, the legacy of treatment effected the biggest
change on post-war Japanese society and yielded more influence than the

37 Chinese sources put the total at 1,069, Yuan Shaoying and Yang Guizhen (eds.), [AAEI %,

MREIN: HA “rhEIAEH B4 <2 #F5K], Shehui kexue wenxian chubanshe, Beijing,
2002, pp. 13-14; Tao Siju (ed.), Xin zhongguo di yiren gongan buzhang Luo Ruiging [#r+
[ 55— T\ 23K 2 i ], Qunzhong chubanshe, Beijing, 1996, p. 117.

For a full list of the defendants’ names and sentences, see Arai Toshio and Fujiwara Akira
(eds.), Shinryaku no shégen: Chgoku ni okeru nihonjin senpan jihitsu kyGutsusho [{2 &
Dt E—HE I 6 2 HARNEILE 4Lk F], Iwanami shoten, Tokyo, 1998, p. 278.
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greater number of soldiers who had been involved in the KMT trials from
1946 to 1949, or arguably any other Class B and C war crimes tribunal.
Once they returned home, Japanese who had been incarcerated by the
CCP formed a lobby and education group called the Liaison Group of
Returnees from China (Chugoku kikansha renrakukai, or Chikiren for
short) that took to publishing an account of Japan’s atrocities before most
other academic or civilian associations had even broached the topic in
print.> Their diaries and memoirs form part of this chapter. In addition,
there are a few Chinese memoirs that add to this picture, particularly
those of the former warden in charge of education at the Fushun
Correctional Facility, JIN Yuan.*

Such was the impact of Communist re-education that in 1984 JIN
Yuan travelled a second time to Japan at the behest of an invitation from
his former prisoners. The Liaison Group of Returnees from China also
donated to Fushun Prison a “memorial stele of apology” because they saw
Communist China as the site of their psychological and physical rebirth.
On 22 October 1988 the surviving members dedicated the monument and
the inscription is the clearest and least vague of all concerning Japanese
military action and goals during its 15-year war:

During the 15-year Japanese imperial war of aggression in
China, we committed heinous crimes of arson, murder, and
robbery. After the defeat, in Fushun and Taiyuan
correctional facilities we received the Chinese communist

39 This is now reprinted in expanded and revised form, Chdgoku kikansha renrakukai (ed.),
Kanzenban Sanko [5€ 4= kit =%, The Three Alls: A Complete Collection], Banseisha,
Tokyo, 1984. The full history of the Chlkiren group, their trial experiences and activities in
Japan to promote peace with China and educate subsequent generations about their war
crimes has been written up in their edited volume, ChCgoku kikansha renrakukai (ed.), Kaette
kita senpantachi no kénansei: Chgoku kikansha renrakukai no 40nen [Jf - C & 7283072
H D% A [E s A 2 0 U O4E], ShinpQshobd Osaka, 1996. Some individual
former prisoners took to publisher their accounts even more rapidly. See Hirano Reiji,
Ningen kaiz& watashi wa chOgoku no senpan de atta [ AR eoE—FAIL P E O AL TH -
721, Sanichi shob§ Kyoto, 1956.

During his time with the Japanese prisoners Jin Yuan was assistant and then education
director. Following their release he continued to work at the prison until 1978, rising through
the ranks and ultimately to the position of warden of the prison, Fushun shi zhengxie wenshi
weiyuanhui (ed.), Weiman huangdi Puyi ji riben zhanfan gaizao jishi [£yi 275 784X % H 4
i I 4 40 5], Zhongguo wenshi chubanshe, Beijing, 1990, p. 1. See also Liu Jiachang and
Tie Han, Ri wei Jiang zhanfan gaizao jishi [ H ¥ %0 it 42 52], Chunfeng wenyi
chubanshe, Shenyang, 1993.
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party, the government, and the people’s revolutionary
humanitarian support of “hate the crime but not the
criminal”. In this manner we regained our human conscience.
Adhering to this magnanimous policy, not one person was
executed and all prisoners were released to return home.
This was an unimaginable event.

Today, Fushun has been restored to its original state and
here we dedicate our monument. \We express our gratitude to
the martyrs who opposed Japan and pledge to not let war
break out again. We dedicate ourselves to peace and Sino-
Japan friendship.*

Years later YUAN Guang, Deputy Chief Judge of the Chinese
People’s Supreme Military Tribunal, when estimating the significance of
the CCP trials said: “Justice expanded its reach enough to offer solace to
the spirits of those who valiantly fought against the Japanese or were
martyred”. He elaborated: “Within our national land, this is the first time
in modern Chinese history that Chinese representatives of the people in a
court of law judged Japanese war criminals and imperialist aggressors.
These trials were not only the close of China’s victory in the war against

Japan but a sign that the Chinese people have arisen”.*

28.8. Conclusion

Gary Bass has said, as have others including Hannah Arendt, that for most
massacres throughout history there is really no such thing as an
appropriate punishment, “only the depth of our legalist ideology makes it
seem so”. Echoing American officials who were initially opposed to
allowing Nazi war criminals to be tried, as opposed to their summary

1 Jin Yuan, Qiyuan: yige zhanfan guanli suozhang de huiyi [%7%%: —ANsRI0E HT-K B [F112
, Unusual Destiny: Reminiscences of a Director of War Criminal Prison], Zhongguo renmin
jiefangjun chubanshe, Beijing, 1999, pp. 278-79. Former war criminal Tominaga Sh&6
writes about what this monument meant for the former prisoners, Fushunshi zhengxiehui
wenshi ziliao weiyuanhui (ed.), Nanwang de zhongguo [# s/ [E, The Unforgettable
China] Liaoning daxue chubanshe, Fushun, 1992, pp. 137-42. See also his post-war memoir,
Tominaga Shér& Aru BCky(isenpan no sengoshi [# 2 BC#%#kIE o #k4% 2], Suiyésha,
1977.

Zhang Fulin, Tian Jingbao, Xia Mang and Zhang Yanfeng (eds.), Shizheng: zhongguo
jiaoyu gaizao riben zhanfan shilu [ s 1iF: 7 #E Buid 0 AL L3R, Witness to History:
a Record of China’s Educational Reform of Japanese War Criminals], Jilin renmin
chubanshe, Changchun, 2005, p. 317.
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Chinese War Crimes Trials of Japanese, 1945-1956: A Historical Summary

execution, Bass opines that “war crimes tribunals risk the acquittals of
history’s bloodiest killers in order to apply legal norms that were, after all,
designed for lesser crimes”.* The Japanese war crimes trials in China fit
perfectly into this zero-sum scenario. Tony Judt further expanded the
problem by searching for a resolution to the conundrum: “How do you
punish tens of thousands, perhaps millions of people for activities that
were approved, legalised, and even encouraged by those in power?” In
addition, “how do you justify leaving unpunished actions that were
manifestly criminal even before they fell under the aegis of ‘victor’s
justice’?” he asks.** In his opinion, trials will at most be inadequate.

There is no doubt that various subsets of Chinese war crimes trials
held many flaws — poor translations, at times scant evidence and a lack of
legally trained staff, to name just a few major lacunae. But, at the same
time, the trials were a significant step in the right direction to stem a cycle
of repetitive violence. The fact that the important history of these trials
and the effect they had on the post-war political Sino—Japanese memory
of the war was subsumed by subsequent Chinese domestic turbulence is
all the more reason for our continued investigation into these topics.

3 Gary Jonathan Bass, Stay the Hand of Vengeance: The Politics of War Crimes Tribunals,

Princeton University Press, Princeton, NJ, 2000, p. 13. Kerstin von Lingen points to some
of these same issues in her work: Kesselring’s Last Battle: War Crimes Trials and Cold
War Politics, 1945-1960, University Press of Kansas, Lawrence, 2009; and Allen Dulles,
the OSS, and Nazi War Criminals: The Dynamics of Selective Prosecution, Cambridge
University Press, Cambridge, 2014.

Tony Judt, “The Past is Another Country: Myth and Memory in Postwar Europe”, in
Istvan Deak, Jan T. Gross and Tony Judt (eds.), The Politics of Retribution in Europe:
World War Il and Its Aftermath, Princeton University Press, Princeton, NJ, 2000, p. 300.
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The Forgotten Legacy:
China’s Post-Second World War Trials of
Japanese War Criminals, 1946-1956

ZHANG Tianshu”

29.1. Introduction

Alongside the trial of the International Military Tribunal for the Far East
(‘IMTFE’) held in Tokyo against Class A war criminals, the national
trials involving Class B and C Japanese war criminals were conducted in
the territory of states with which Japan had been at war, including China,
Korea, the Philippine and others. In 1946 the Nationalist government of
the Republic of China (‘ROC”) held the trials of Japanese war criminals in
ten cities. The ROC trials sentenced 145 Japanese war criminals to death
and 300 to limited or lifetime imprisonment.' Ten years later, the
government of the People Republic of China (‘PRC’) established a
Special Military Tribunal to bring detained Japanese prisoners to justice
in two separate proceedings held in Shenyang and Taiyuan. This time, no
one was sentenced to death or life imprisonment.?

Although two different governments conducted the Chinese war
crimes trials, it is worth noting that these trials demonstrated, to some
extent, a similar attitude towards international law. This entailed adopting
a Chinese approach to deal with the Japanese war criminals, while also
embracing international law and principles.

ZHANG Tianshu is presently a Master’s candidate of Public International Law at China
University of Political Science and Law. She holds an LL.B. from Wuhan University.
From 2010 to 2011 she was an exchange student at the University of Marburg. In 2012 she
was the champion of the 6th Red Cross International Humanitarian Law Moot of China
and was also awarded the Best Oralist, Best Memo (Respondent) and the First Prize at the
10th Chinese National Round of the Jessup International Law Moot Court. She also
received the Outstanding Graduate of Wuhan University award in 2012.

Chen Jing, “The Trial of Japanese War Criminals in China: The Paradox of Leniency”, in
China Information, 2009, vol. 23, no. 3, pp. 447-48.

2 Ibid., p. 448.
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Because of the Chinese Civil War — which resumed in 1946 — and
the isolation of the PRC government at the international level after its
came to power in 1949, the contribution of these Chinese war crimes
trials to international criminal law is not well-known in the wider world.
Current research concerning these trials mainly discuss them from the
perspectives of history and foreign policy. Little attention has been paid to
the legal value of the Chinese war crimes trials, in which international law
was involved and applied. In attempting to fill this gap, this chapter
focuses on the coherence of the applicable law in the war crimes trials and
its reflections on the development of international law. It is not the
purpose of discussion here to examine every angle of the Chinese war
crimes trials, but merely to critically review the laws upon which these
trials were based and to analyse how international law was involved in the
process and substance of the trials.

The chapter is organised into three parts. The first part addresses
the ROC war crimes trials that started in 1946. Three main issues are dealt
with in this part: the legality of the ROC national trials against the
Japanese war criminals, the applicable law adopted by the ROC war
crimes provisions and two most important cases among the pre-1949
trials, namely the Sakai Takashi case and the Tani Hisao case. In the
second part, the chapter explores the PRC’s war crimes trials held in
Shenyang and Taiyuan in 1956. Similarly, this part assesses the PRC
trials based on three grounds: the legitimacy of trying the Japanese war
criminals, the applicable law invoked by the Special Military Tribunals
and the main features of the judgments. Last, there is a comparative
discussion on the Chinese war crimes trials and an assessment of their
legacy and contribution to international law.

29.2. War Crimes Trials Under the Republic of China

On 14 August 1945 a defeated Japan surrendered to the Allies. The
following day the Emperor of Japan delivered a radio broadcast — “the
Imperial Rescript on the Termination of the War” — announcing to his
people that Japan accepted the Proclamation Defining Terms for Japanese
Surrender (‘Potsdam Declaration”) and unconditionally surrendered to the
Allied states.?

®  Zhang Xianwen, A History of Republic of China, Nanjing University Press, Nanjing, 2006,

p. 608.
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Before officially processing trials against Japanese war criminals
who committed most serious crimes in China, the ROC Supreme National
Defence Council, which served as the highest military authority, delivered
an Opinion on Dealing with Issues on Japan (‘Opinion’) on 12 August
1945.* This Opinion consisted of two parts. An emphasis was placed upon
the basic principle set out in Article 1, which provided for “[d]ealing with
issues on Japan shall be in accordance with the Potsdam Declaration and
the principles jointly decided by the Allies”. Further, the Opinion pointed
out that the purposes of post-war efforts were “to reform Japan, to
democratise its system, to make it realise the value of peace, and to

understand China and the Allies”.®

On 6 November 1945 the Chinese Ministry of War, the General
Staff, Ministry of Foreign Affairs, Ministry of Justice, the Secretariat of
Executive Yuan, and the Far Eastern and Pacific Sub-Commission (‘Sub-
Commission’) of the United Nations War Crimes Commission
(‘UNWCC’) jointly established the Commission on Dealing with War
Criminals (‘War Criminals Commission’) to specifically undertake the
war criminals issue.® The War Criminals Commission’s mandate was to
formulate policies for war crimes trials, to investigate, arrest and extradite
war criminals, and to monitor the process of war crimes military tribunals
in general. In February 1946 the Supreme National Defence Council
enacted the Regulation on Processing the War Criminals, War Crimes
Trial Procedure and Detailed Rules of War Crimes Trial Procedure.’
These legal documents provided detailed procedure to arrest, try and
execute Japanese war criminals.

Realising that the IMTFE was dealing with Class A war criminals
who participated in a joint conspiracy to start and wage war, the ROC
government targeted war criminals who committed Class B (war crimes)

Qin Xiaoyi, Zhonghua Minguo Zhongyao Shiliao Chubian — Duiri Kangzhan Shigi
[Important Documents Collection of the History of the Republic of China: The Period of
the Anti-Japanese War], vol. 7(4), Central Committee of Chinese Nationalist Party, Taipei,
1981, pp. 637-40.

®  lbid., p. 638.

Hu Jurong, Zhongwai Junshi Fating Shenpan Riben Zhanfan — Guanyu Nanjing Da Tusha

[Trials of Japanese War Criminals in Chinese and Foreign Military Tribunals: About the
Nanjing Massacre], Nankai University Press, Tianjin, 1988, p. 112.

Ren Xiaoguang, Zhonghua Minguo Shi [History of the Republic of China], vol. 11,
Zhonghua Book Company, Beijing, 2011, p. 232.
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Table 1: ROC Military Tribunals for Japanese War Criminals

(25 December 1947)"

8

10

Xing Yuan [4T7%], is also referred to as “Mobile Barracks of High Command”. This is a
Chinese term primarily referring to a ROC government Regional Special Office opened on
behalf of the military supreme commander in a particular region, where there was a high-
ranking government or military official as the regional representative of the supreme
commander-in-chief.

Sui Jing Qu [2%5 [X] refers to the district in the conflict zone set by the ROC government
for military and political purposes. The ROC government established a command in each
Sui Jing Qu in order to control the district. See also Central Daily News, “Sui Jing Qu Shi
Zheng Gang Ling” [The Administration Programme in Sui Jing Qu], 22 October 1946.

Sui Jing Gong Shu [Z%3% /2 2] refers to the administrative institution located in the
principal city of a Sui Jing Qu.
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and Class C (crimes against humanity) crimes in the territory of China.
These Japanese war criminals were imprisoned in ten war criminal
detention facilities run by Ministry of National Defence. According to the
War Crimes Trials Procedure, war crimes military tribunals would be
established in Beijing, Nanjing, Hankou, Guangzhou, Taiyuan, Xuzhou,
Jinan, Taipei and Shenyang.*

From the second half of 1945 to the end of May 1947 the ROC war
crimes military tribunals processed 1,178 cases in total, of which 281
were sentenced, 275 not prosecuted, 56 sentenced to death, 76 sentenced
to fix-term imprisonment and 84 acquitted.*® The general data of the
detainees and the trials are illustrated in Table 1.

29.3. Legality of the ROC Military Tribunals and the Instrumental
Preparation

It is generally recognised that the Potsdam Declaration constituted a solid
foundation for the legitimacy of the ROC war crimes trials.** Article 10 of the
Potsdam Declaration provided that “stern justice shall be meted out to all war
criminals, including those who have visited cruelties upon our prisoners”.* In
a parallel way, the IMTFE corresponded with but did not circumscribe national
war crimes trials.*® Article 3 of the Special Proclamation for Establishment of
an IMTFE of 19 January 1946 pointed out: “Nothing in this Order shall
prejudice the jurisdiction of any other international, national or occupation
court, commission or other tribunal established or to be established in Japan or
in any territory of a United Nation with which Japan has been at war, for the
trial of war criminals”. Pursuant to these articles, it can be concluded that
every victim state that suffered from Japan’s invasion and acts of violence

1 Ren, 2011, p. 234, see supra note 7. It should be noted that the total number and the

number in each list do not match precisely in the original chart. Here it follows the
original.
12 Ipid., p. 233; Hu, 1988, p. 129 see supra note 6.
18 Hu, 1988, p. 120, see supra note 6.
Long Xingang and Sun Jun, “1956 Nian Tebie Junshi Fating Shenyang Taiyuan Shenpan
Yanjiu” [On the Special Military Tribunals Trials of Shenyang and Taiyuan in 1956], in
Literature on Party Building, 2009, vol. 2, p. 10.
Proclamation Defining Terms for Japanese Surrender, Potsdam, 26 July 1945.
Weng Youli, “Guomindang Zhengfu Chuzhi Riben Zhanfan Shuping” [Comments on the
National Government’s Disposal of Japanese War Criminals], in Journal of Southwest
China Normal University (Philosophy and Social Sciences Edition), 1998, vol. 6, p. 112.

14

15
16
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was entitled to exercise jurisdiction over the Japanese war criminals who had
participated in atrocities.

As early as 1942 the ROC government had pronounced that Japan
would be held responsible for all the crimes committed in China. Initially,
it was the Ministry of Foreign Affairs that was responsible for
investigating and collecting relevant evidence. However, it did not
function as well as expected. In June 1943 the ROC authorities decided to
set up a specific commission to investigate all offences perpetrated on
Chinese soil. For this purpose, the Executive Yuan, Ministry of Justice,
Ministry of Foreign Affairs and Ministry of War drafted the Rules
Concerning the Organisation of an Investigation Commission on Crimes
of the Enemy, which was adopted by the Assembly of the Executive Yuan
and submitted to the Supreme National Defence Council for filing in June
1943.1" On 23 February 1944 the Investigation Commission on Crimes of
the Enemy was officially established in Chungking (Chongging). Its
mandate was to investigate all crimes perpetrated in China or against
Chinese people, in relation to violation of the laws and customs of war,
including 1) murder and massacres — systematic terrorism; 2) rape or
abduction of women for the purposes of enforced prostitution; 3) forced
labour of civilians in connection with the military operations of the enemy;
4) pillage; 5) imposition of collective penalties; 6) deliberate bombardment
of undefended places or other non-military objects; 7) attacks on merchant
ships without warning; 8) deliberate bombardment of hospitals or other
charitable, educational and cultural buildings and monuments; 9) breach of
rules relating to the Red Cross; 10) use of deleterious and asphyxiating
gases; 11) killing prisoners of war and wounded; 12) producing, selling,
transporting drugs, forced planting poppies or opening opium dens
providing drugs; 13) illegal construction in occupied territory, and other
acts of violations of the laws and customs of war.*®

On 5 March 1945 the Investigation Commission on Crimes of the
Enemy, together with the Investigation Commission on Damage and Loss
of War, was integrated into the Interior Ministry. In addition, after the
surrender of Japan, a special Investigation Commission for Crimes
Committed in Nanjing (Nanking) was found on 7 November 1945.%°

1 Hu, 1988, p. 110, see supra note 6.
¥ Ipid., p. 111.
¥ Ibid., 1988, p. 112.
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On 6 December of 1945, by approval of the Executive Yuan, the
War Criminals Commission was eventually set up in Chungking. Not
only were municipal departments engaged in preparation of the ROC war
crimes trials but also national institutions like the Ministry of War,
General Staff, Ministry of Foreign Affairs, Ministry of Justice and the
Secretariat of the Executive Yuan, as well as the Sub-Commission of the
UNWCC, an international body. The UNWCC had announced the
establishment of the Sub-Commission in June 1944, with its site on the
territory of China so as to assist the function of the main UNWCC in
London. Although China provided the Sub-Commission with premises in
Chungking, at that time the provisional capital of China, it had not been
incorporated in the municipal law of China but was a truly international
body not subject to any specific municipal legal order.?

Under the guidance of the War Criminals Commission, the Ministry
of War was designated to issue warrants to arrest war criminals and other
general assignments; the Ministry of Justice embarked on investigating
and drafting the war criminals list; the Department of Martial Law of the
General Staff was assigned to supervise trial proceedings and executions;
the Ministry of Foreign Affairs tackled extradition and translation of war
criminals lists which were supposed to be submitted to the Sub-
Commission for final review.** On 28 February 1946 the Military Affairs
Commission reported to the Supreme National Defence Council that the
surrender of Japanese armies in conflict zones was complete, and
simultaneously submitted drafts of three legal documents with regards to
war criminals and the lists of detention facilities for Japanese war
criminals and war crimes military tribunals.? Since Chinese national
trials targeted Class B and C Japanese war criminals, much extradition
work needed to be done before the commencement of trials. In October
1946 the ROC trials against Japanese war criminals finally entered into
the court process stage.”®

20 United Nations War Crimes Commission, History of the United Nations War Crimes

Commission and the Development of the Laws of War (“History of the UNWCC”), His
Majesty’s Stationery Office, London, 1948, pp. 127-29.

2L Ibid., p. 131; Hu, 1988, pp. 112-13, see supra note 6.
22 Qin, vol. 2(4), 1981, p. 397, see supra note 4.
2 Ren, 2011, p. 232, see supra note 7.
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29.4. Applicable Law in the ROC War Crimes Trials

The ROC trials were the first time in history that China put foreign war
criminals on trial. No precedent could be followed and no municipal law
could be relied on. In order to process, adjudicate and detain Japanese war
criminals under rule of law, three war crimes provisions were enacted by
the Supreme National Defence Council on 28 February 1946, viz.
Regulation on Processing the War Criminals (the ‘Regulation’), War
Crimes Trial Procedure (the ‘Procedure’), Detailed Rules of the War
Crimes Trial Procedure (the ‘Detailed Rules’).* These three documents
have been deemed as the first set of rules governing war crimes process in
China.

29.4.1. Initial War Crimes Provisions, February 1946

The Regulation on Processing the War Criminals contained 15 Articles
with regard to the process of arrest and detention. Article 1 indicated that
arrest was to be directed by the Ministry of War after disarming the
Japanese troops and should not disturb the surrender procedure and
regional order and peace. Articles 2 and 3 regulated supervision and
registration of Japanese prisoners before and after their arrests. From
Article 4 to Article 9, the Regulation divided Japanese war criminals into
three groups based on which authorities’ control they were under. For
instance, pursuant to Article 5, for those under the Japanese government’s
control, the War Crimes Commission should notify the ROC Ministry of
Foreign Affairs in writing, which would then present a note to the US
government without delay, requesting the latter to transmit the note to the
Supreme Commander for the Allied Powers (‘SCAP’) in Japan. After
arresting the listed war criminals, the SCAP should extradite them to the
Chinese authority. Articles 12 and 13 addressed the detention of the
convicted war criminals which should be undertaken in the facilities
appointed by the Ministry of War. Additionally, Article 14 provided that this
Regulation applied to the cases of non-Japanese war criminals as well.?®

The subsequent War Crimes Trial Procedure embodied 10 Articles,
structuring a framework for applying international law and domestic law
together in the trials. Article 1 defined the scope of the accused on trial.

2 Qin, 1981, p. 397, see supra note 22.
% Ibid., pp. 398-99.
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With respect to matters not provided for in this Procedure, the tribunal
had recourse to the Trials Procedure of the Army, Navy and Air Force and
the ROC Criminal Procedural Law. Emphasis should be given to Article
8, which provided the applicable law for the trials, and which explicitly
stated: “To convict any war criminal, the tribunal shall apply public
international law, international customs, Criminal Law of the Army, Navy
and Air Force, other special criminal laws and Chinese Criminal Law”.
Although Article 8 did not reveal the hierarchy of the laws, it can be seen
from the sequence that international law took precedence over domestic
law in this Procedure. In addition, Article 8 also reflected the principle of
lex specialis derogat legi generali, by putting special criminal laws prior
to criminal law in general.?

The Detailed Rules comprised 16 Articles with the purpose of
assisting in applying the Procedure. It addressed the recommendation and
appointment of judges and prosecutors for each military tribunal, the
competence of prosecutors, the right to search of tribunals and its
associated agencies, the rights of the defendants and the guarantee of a
public hearing.?” However, no provision in the Detailed Rules mentioned
the applicable law. It did not interpret what exactly “public international
law” or “international customs” contained in Article 8 of the Procedure
meant, nor did it refer to any existing international treaties or convention
to which China had acceded at that time.

29.4.2. War Crimes Trial Ordinance, October 1946

Acknowledging that the applicable law provided by the Procedure was
too broad and ambiguous to implement, the Ministry of National Defence
submitted an amendment to the Supreme National Defence Council on 26
August of 1946.% In its submission, the Ministry of National Defence
plainly addressed the following: “Noting that since in our country no
appropriate law could be applied for conviction of war criminal, it hence
lacks standards for measuring penalty”.?® Therefore, the drafting of a

% hid., p. 399.

27 1bid., pp. 400-1; Song Zhiyong, “Zhanhou Chugi Zhongguo De Duiri Zhengce yu Zhanfan
Shenpan” [Chinese Foreign Policy Towards Japan and the Trial of Japanese War
Criminals in the Years Immediately after the Second World War], in Nankai Journal,
2001, vol. 4, p. 44.

2 Qin, 1981, p. 408, see supra note 22.

2 lbid.
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more comprehensive war crime provision was imperative. The draft was
prepared by the Ministry of National Defence, Ministry of Justice,
Ministry of Foreign Affairs and the Secretariat of Executive Yuan,
reviewed by legal scholars and experts, and approved by the Legislative
Yuan. The final text was eventually named the War Crimes Trial
Ordinance (the ‘Ordinance’) and released on 23 October 1946.%

The Ordinance included 40 Articles, four times more than the
number of articles in the Procedure. Article 1 directly identified the scope
of applicable law: “For conviction and punishment of war criminals, in
addition to public international law, the tribunal shall apply the
Ordinance. Where matters are not provided in the Ordinance, the criminal
law of the Republic of China shall apply”. This Article released a clear
signal that public international law had priority over other national laws in
the war crimes trials. Taking Article 8 of the Procedure into account, the
term “public international law” in the Ordinance should be construed in a
broader manner that incorporated “international customs” and even other
sources of public international law. Following public international law,
the Ordinance would take second place. Failing that, the ROC Criminal
Code governed. Observing the language of Article 1, the hierarchy of
applicable law for war crimes trials was thus completely clear.

To be more specific, Article 2 provided that when applying the
ROC Criminal Code, the tribunals should primarily rely on lex specialis
regardless of the status of the accused; failing that, general criminal law
would apply. Hence, Article 2 not only reflected the principle of lex
specialis but also ruled out the application of the Criminal Law of the
Army, Navy and Air Force. Some commentators have opined that the
reason behind this implicit exclusion may mirror the leniency policy
adopted by the ROC government.*

Compared to the three initial legal instruments mentioned above,
the Ordinance improved the practicability and precision of the applicable
law in the following aspects. First, Article 3 provided “war criminals”
with a definition and divided them into four groups:

1) combatants or non-combatants from foreign states who
before or during the war conducted the planning,
preparation, initiation or waging of war of aggression

% song, 2001, p. 45, see supra note 27.
81 Qin, 1981, p. 393, see supra note 22.
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against China in violation of international law, treaties,
agreements or assurances, or participation in a common
plan or conspiracy for the accomplishment of any of the
foregoing;

2) who, during the war or hostilities against China,
perpetrated crimes directly or indirectly in violation of
the laws or customs of war;

3) who, before or during the war or hostilities against
China, conducted murder, extermination, enslavement,
forced labour, deportation, anaesthesia or suppression
of free thoughts, forced planting or use of poppies,
forced taking or injection of drugs, forced sterilisation,
persecutions on political or racial grounds and other
inhumane acts committed against Chinese people;

4) who, during the war or hostilities against China,
committed offences other than 1) to 3), shall be
punished according to the ROC Criminal Code.

The identification and clarification of “war criminals” was critical for war
crimes trials, as they provided practical scope for the prosecution and
enhanced the efficiency of conviction. The characterisation of three
groups of war criminals echoed three types of crimes under the IMTFE
Charter, namely 1) crimes against peace, 2) conventional war crimes, and
3) crimes against humanity.

Second, the Ordinance listed crimes against humanity with an
exhaustive list. Article 4 specified “inhumane acts” incorporated by
Article 3(2), which denoted a similar description of crimes against
humanity from a contemporary perspective.®” The list of inhumane acts in
Article 4 of the Ordinance was as follows:

i. Murder and massacres — systematic terrorism;
ii. Putting hostages to death;
iii. Torture of non-combatants or civilians;

iv. Deliberate starvation of non-combatants or civilians;

V. Abduction of women for the purposes of enforced
prostitution;*

Vi. Deportation of non-combatants or civilians;

%2 |bid., pp. 409-11.

% It must be noted that Article 4, sub-paragraph 5 was missing in the original text. See ibid.,
p. 409.
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Vii.

viii.

iX.
X.

Xi.

Xii.
Xiii.
Xiv.

XV.

XVi.
XVil.
XViil.
XiX.

XX.

XXi.
XXil.
XXiii.
XXiV.
XXV.
XXVI.

XXVil.
XXViii.
XXiX.

XXX,
XXXI.

Internment of non-combatants or civilians under
inhumane conditions;

Forced labour of non-combatants or civilians in
connection with the military operations of the enemy;
Usurpation of sovereignty during military occupation;
Compulsory enlistment of combatants among the in
habitants of occupied territory;

Attempts to denationalise the inhabitants of occupied
territory;

Pillage;

Confiscation of property;

Exaction of illegitimate or of exorbitant contributions
and requisitions;

Debasement of the currency an issue of spurious
currency;

Imposition of collective penalties;

Wanton devastation and destruction of property;
Deliberate bombardment of undefended places
Wanton destruction of religious, charitable,
educational and historic buildings and monuments;
Destruction of merchant ships and passenger vessels
without warning and without provision for the safety
of passengers and crew;

Destruction of fishing boats and of relief ships;
Deliberate bombardment of hospitals;

Attack or destruction of hospital ships;

Breach other rules relating to the Red Cross;

Use of deleterious and asphyxiating gases;

Use of explosive or expanding bullets and other
inhuman appliance;

Directions to give no quarter;

II-treatment of prisoners of war and wounded,;
Employment of prisoners of war on unauthorised
works;

Misuse of flags of truce;

Poisoning of wells and food,;
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xxxii.  Indiscriminate mass arrests;**

xxxiii. Malicious assault;

xxxiv. Forced occupation or extortion of property;

XXxv. Robbery of historical arts or cultural property;

xxxvi. Forced conduct on unauthorised works or prohibition
exercising of legal rights;

xxxvii. Other acts in violation of laws and customs of war,
and cruel or destructive conducts exceeding military
necessity.

Third, the Ordinance delineated the extent and scope of jurisdiction,
which had not been mentioned in any of the three initial legal instruments
enacted in February 1946. Article 5 articulated temporal jurisdiction
according to which the tribunals could only exercise jurisdiction over the
offences under Article 3 that had taken place after 18 September 1931 and
before 2 September of 1945. However, crimes under Article 3(1) and (3)
constituted exceptions. That is to say, even if the crimes under Article
3(1) or (3) were committed before 18 September of 1931, they would fall
within the jurisdiction of the ROC tribunals. The second sentence of
Article 5 further pointed out that the statute of limitations provided by
Article 80 of the Criminal Code did not apply to the case of war
criminals. Those who committed the offences under Article 3 after 2
September 1945 would be subject to general military judicial organs
according to the ROC Criminal Code. As to personal jurisdiction, Article
7 elucidated that, besides foreign soldiers and non-soldiers perpetrating
crimes, the Ordinance also applied to people in Taiwan Province who
committed offences under Article 3 before 25 October of 1945.%

Fourth, the Ordinance confirmed superior responsibility and
addressed circumstances that could not relieve the accused of criminal
responsibility. Article 10 referred to command responsibility: “For the
war criminal who was in a position of authority or command and failed to
prevent or repress the commission of the said crimes shall be criminally

% The above-mentioned crimes are almost identical to the list of war crimes drawn up by the

Commission on Responsibilities of the Paris Peace Conference in 1919, which was
adopted later by the United Nations War Crimes Commission after a discussion on 2
December 1943. See History of the UNWCC, pp. 477-78, see supra note 20.

25 October of 1945 is regarded by the ROC government as “Taiwan Retrocession Day”,
which signifies the end of 50 years of Japanese colonial rule of Taiwan and the recovery of
Chinese authority in Taiwan.
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responsible for the crimes”. Pursuant to Article 9, the accused could not
invoke the following grounds for excluding criminal responsibility: 1) the
commission of the crimes was under orders of the superior; 2) the
commission of the crimes was the outcome of performing his or her
official duties; 3) the commission of the crimes was carried out in
furtherance of a governmental policy; 4) the commission of the crimes
was a political conduct.® The exclusions of exemption of criminal
responsibility here appear slightly different from Article 6 of the IMTFE
Charter. Only two circumstances in the IMTFE Charter were envisaged to
rule out criminal responsibility of the accused: one was the official
position and the other were acts under orders of his or her government or
of a superior. Nevertheless, the IMTFE Charter allowed these two
circumstances to be considered as factors in mitigating measures, “if the
Tribunal determines that justice so requires”.*” The Ordinance contained
no similar language or indication in this regard.

Fifth, the Ordinance established the parameters for sentencing.
Article 11 articulated that for those committing crimes under this
Ordinance as well as violations of the ROC Criminal Code, unless
otherwise provided, the tribunals would adopt the standard of sentences
under the ROC Criminal Code. In cases where the Criminal Code
included no relevant provision of the crime, pursuant to Article 12 of the
Ordinance, the tribunal would apply the sentencing standard under the
similar provisions in the Criminal Code by analogy. Additionally, Article
13 set the death penalty and life imprisonment for those who committed
the crimes under Article 3(1) or (3), namely crimes against peace or
crimes against humanity, whereas Article 14 noted those who committed
conventional war crimes and conducted the offences repeatedly, caused
mass victims, resorted to extremely cruel means or other serious
circumstances would be sentenced to more than 10 years’ imprisonment
or the death penalty, if the most severe sentence was under 10 years’
imprisonment pursuant to the Criminal Code. In particular, Article 16 of
the Ordinance ruled out any application of mitigating factors under the
ROC Criminal Code.

Sixth, the Ordinance added a review mechanism for judgments.
Article 37 provided that a judgment for a convicted accused should be

% Qin, 1981, p. 412, see supra note 22.
87" Charter of International Tribunal for the Far East, 19 January 1946, Tokyo, Article 6.
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submitted to the Ministry of National Defence for approval and execution.
With respect to cases of life imprisonment or the death penalty, the
Ministry of National Defence should submit them to the Chairman of the
ROC Government for approval and execution. If the Ministry of National
Defence or the Chairman considered the judgment contrary to the law or
inappropriate, the judgment should be remanded to the original tribunal
for a retrial . ®

Interestingly, Article 36 of the Ordinance expressed concern about
the judgments themselves. The provision read: “Regarding the main
context of the judgment, the tribunal shall act in accordance with
principles of public international law”. What does the allusion to
“principles of public international law” mean? It certainly does not
purport to repeat provisions relating to applicable law in trials or sentence.
Therefore, one possibility could be that this article suggested that the
tribunals were draft the judgment in consistency with the structure or
format of the international tribunals’ judgments, such as those of the
IMTFE.

29.5. International Law and Judgments of the ROC Trials: The
Sakai Takashi Case and the Tani Hisao Case

As already noted, although the ROC trials were held in 10 cities, the War
Crimes Military Tribunal of the Ministry of National Defence (‘Nanjing
War Crimes Tribunal’) was nevertheless the most high-profile one.*® The
Nanjing War Crimes Tribunal acted in accordance with Article 2 of the
Ordinance and was designated to process the cases delivered by various
sources: the Ministry of National Defence, the Ministry of Justice, the
Administrative Institution of War Criminals, other war crimes military
tribunals and the extradited Japanese war criminals from the Chinese
Delegation in Japan.*® Fifty-two cases in total were presented to the
Nanjing War Crimes Tribunal, among which the trials of Sakai Takashi
and Tani Hisao were most significant.**

% Qin, 1981, p. 415, see supra note 22.
% Ren, 2011, p. 233, see supra note 7; Hu, 1988, p. 129, see supra note 6.
Hu, 1988, p. 118, see supra note 6.

Luo Junsheng, “Shi Meiyu Yu Zhanhou Nanjing Dui Rijun Zhanfan de Shenpan” [Shi
Meiyu and the Post-war Nanjing War Crimes Trials), in The Scan of the CPC History,
2006, no. 1, pp. 20-26.
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29.5.1. The Sakai Takashi Case

The first case before the Nanjing War Crimes Tribunal was the Sakai
Takashi case on 30 May 1946. Known as “Tiger of Hong Kong”, Sakai
was a Lieutenant General in the Imperial Japanese Army during the
Second World War. In the summary translation of the Sakai Judgment, he
was convicted of crimes against peace, war crimes and crimes against
humanity. He had been found guilty of participating in the war of
aggression and of inciting or permitting his subordinates to murder
prisoners of war, wounded combatants or non-combatants; rape, plunder
and the forced deportation of civilians; indulging in cruel punishment and
torture; and causing destruction of property. For these crimes, he was
sentenced to death on 27 August 1946 and subsequently executed on 30
September.*

As for the charges of crimes against peace, the Nanjing War Crimes
Tribunal examined various kinds of evidence, including documents
submitted by the Administrative Heads of northern China and written
orders by Sakai himself to the Chinese authorities in northern China,
which had been substantiated by evidence given by the war crimes
investigators before the Tribunal and corroborated by the deposition of
Major General Tanaka Ryakichi before the IMTFE, and found that Sakai
had violated international law by undermining the territorial and
administrative integrity of China. Accordingly, Sakai was held criminally
responsible for violating the Nine-Power Treaty of 1922 and the Paris
Pact,*® thereby constituting crimes against peace. Moreover, offences
against the internal security of China were to be punished in accordance
with the ROC Criminal Code.

Regarding the charges of war crimes and crimes against humanity,
Sakai asserted that he participated in the war in line with the orders of the
Japanese government and that he was not responsible for the acts
committed by his subordinates because he was not aware of the

42 United Nations War Crimes Commission, Chinese War Crimes Military Tribunal of the

Ministry of National Defence: Trial of Takashi Sakai, Summary of the Proceedings (in
English and Chinese), 27 August 1946, p. 2 (“Trial of Takashi Sakai”) (http://www.legal-
tools.org/en/go-to-database/record/3789a0/).

# Kellogg-Briand Pact, Paris, 27 August 1928. The ROC government had adhered to the
Kellogg-Briand Pact after it became effective on 24 July 1929.
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occurrences of those acts.** However, the Nanjing War Crimes Tribunal
held that: “War of aggression is an act against world peace. Granted that
the defendant participated in the war on the order of his Government, a
superior order cannot be held to absolve the defendant from liability for
the crime”.* Furthermore, the Nanjing War Crimes Tribunal confirmed
that “a field Commander must hold himself responsible for the discipline
of his subordinates is an accepted principle” and that “in inciting or
permitting his subordinates to murder prisoners of war, wounded
combatants, nurses and doctors of the Red Cross and other non-
combatants, and to commit acts of rape, plunder, deportation, torture and
destruction of property, Sakai had violated The Hague Convention,
concerning the Law and Customs of War on Land and the Geneva
Convention of 1929

In the final part of the Judgment, the Tribunal invoked the
applicable law as follows: “Article 1 and Article 8 of the Procedure;
Article 291 of the ROC Criminal Procedure Law; Article 1 of the Nine-
Power Treaty; Article 1 of the Paris Pact; Article 4-7 Sub-sections 3 and 7
of Article 23; Articles 28, 46 and 47 of the Hague Convention;*’ Articles
1to 6, 9 and 10 of the Geneva Convention;* Articles 3 and 4 of Criminal
Law of the Army, Navy and Air Force; Paragraph 1 of Article 101 and
Article 55 of the Criminal Code”. From the sequence of the listing of
applicable law, the procedural rules, i.e. the Procedure and the ROC
Criminal Procedure Law, were placed in the first place and then followed
the substantive law containing public international law and domestic law.
In relation to substantive law, international treaties and conventions took
precedence over municipal criminal law, within which the lex specialis
principle applied. This is the precise structure of applicable laws, as
indicated in Articles 1 and 8 of the Procedure. Hence, as at most
international tribunals, the instruments that established the Nanjing War
Crimes Tribunal governed the process in the first place. The reason that it
was the Procedure and not the Ordinance that applied in the Sakai case is

4 Trial of Takashi Sakai, p. 4, see supra note 42.

5 Ibid., p. 5.
4 bid., pp. 5-6.
47 Convention Respecting the Laws and Customs of War on Land, Hague, 4 September 1900.

Convention Relative to the Treatment of Prisoners of War, Geneva, 27 July 1929
(http://www.legal-tools.org/en/go-to-database/record/1d2cfc/).

48

FICHL Publication Series No. 21 (2014) — page 283


http://www.legal-tools.org/en/go-to-database/record/1d2cfc/

Historical Origins of International Criminal Law: Volume 2

that the trial was conducted on 30 May 1946, whereas the Ordinance, as
an amendment of the Procedure, was only adopted in August 1946.

29.5.2. The Tani Hisao Case

Tani Hisao was a Lieutenant General in the Imperial Japanese Army and
used to serve as commander of the 6th Division at the time of the Nanjing
campaign. * He was arrested by the Allied Powers in Tokyo on 2
February 1946, extradited to China on 1 August 1946 and finally detained
in Shanghai for trial.>®

In the indictment of the Chief Prosecutor Chen on 25 December of
1946, Tani was charged with crimes against peace, war crimes and crimes
against humanity.>* Concerning the charge of crimes against peace, the
Prosecutor invoked Article 10 of the Covenant of the League of Nations,
Article 1 of the Nine-Power Treaty, the Paris Pact and the 1899 Hague
Convention for the Pacific Settlement of International Disputes to
determine that Tani violated international law by participating in the
Japanese invasion of Shandong and intentionally undermining the
territorial and political integrity of China. For war crimes and crimes
against humanity, the Prosecutor cited Articles 4-7, 23(3), 23(7), 28, 46
and 47 of the Hague Convention to support the charges. Additionally, the
Prosecutor relied on the War Crimes Trial Ordinance, Criminal Code and
Criminal Procedural Law to support charges against Tani before the
Nanjing War Crimes Tribunal.*

Tani pleaded not guilty and raised several grounds for precluding
his criminal responsibility: 1) he claimed that he had never been aware
that his subordinates committed the offences of rape, murder and other
atrocities; 2) there were many Japanese troops stationed in Nanjing, and
the evidence was not sufficient to establish that the alleged crimes were
perpetrated by his subordinates; 3) he had strict discipline to control the
conduct of his subordinates and repeatedly warned them not to carry out

" Masahiro Yamamoto, Nanking: Anatomy of an Atrocity, Praeger, Westport, 2000, p. 194,

Hu, 1988, p. 147, see supra note 6.
Liu Daqun, “Chinese Humanitarian Law and International Humanitarian Law”, in Larissa
van den Herik and Carsten Stahn (eds.), The Diversification and Fragmentation of

International Criminal Law, Martinus Nijhoff, Leiden, 2012, p. 354; Hu, 1988, p. 246, see
supra note 6.

2 Hu, 1988, p. 207, see supra note 6.
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acts of violence against non-combatants; 4) the “comfort stations”
established were under the approval of the local authorities, and the
comfort women gave their consent t00.>®

In the Judgment, the Nanjing War Crimes Tribunal rebutted the
defence by introducing the doctrine of individual responsibility in the
mode of co-perpetration. The Tribunal held that “if the accused shared a
common plan of committing a crime with other perpetrators and intended
to utilise the acts of other perpetrators to achieve the purpose, he shall
bear criminal responsibility for all acts performed by any person in
execution of such plan”. After examining evidence, including films made
by the Japanese Army, the Nanjing War Crimes Tribunal found that the
defendant was a high-level commander of the Army during the invasion
of Nanjing, and having encountered intensive resistance, the defendant’s
troops, along with other Japanese armies, carried out, systematically,
mass murder, rape, plunder and the destruction of property of civilians.
The scale and consequence of such atrocities could not match the
defendant’s assertion of “undisciplined accidents”. The Judgment went
on:

Based on the common plan with other Japanese commanders
in Nanjing, the defendant jointly sent his subordinates to
invade and harass civilians, which led to a large-scale mass
murder, arson, rape, and plunder. By mutually utilising the
co-commanders’ power, the defendant achieved his goal of
retaliation against the resistance from China [...]
Furthermore, it is confirmed that the defendant during the
war indulged his subordinates to kill prisoners of war and
non-combatants, to conduct acts of rape, plunder, destruction
of property and other inhumane treatment towards civilians.
Accordingly, the defendant shall be held criminally
responsible for committing war crimes and crimes against
humanity in violation of the Hague Convention respecting
the Laws and Customs of War on Land and the Geneva
Convention relative to the Treatment of Prisoners of War.>*

Consequently, the Nanjing War Crimes Tribunal confirmed the charges of
war crimes and crimes against humanity and invoked Article 291 of the
ROC Criminal Procedure Law; Articles 4(1), 23(c), 23(9), 28, 46 and 47

%% Ihid., p. 205
* Ibid., pp. 213-14,
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of the Hague Convention;>® Articles 2 and 3 of the Geneva Convention;
Articles 1, 2(2), 3(1), 4, 11, 24 and 27 of the Ordinance; Articles 28, 55,
56 and 57 of the ROC Criminal Code. On 10 March 1947, the Nanjing
War Crimes Tribunal sentenced Tani to death.>” On 26 April of the same
year, he met his death by gunfire at Yuhuatai, or Rain Flower Terrace,
located in the south of Nanjing.*®

In comparison to the Sakai case, the distinctions of the applicable
laws in the Tani case were displayed in the following aspects. First, since
the Nanjing War Crimes Tribunal dismissed the charge of crimes against
peace, the Nine-Power Treaty and the Paris Pact were not mentioned in
the Judgment. Second, considering that the Ordinance replaced the
Procedure, it served as both procedural and substantive law at the same
time, which explains why the Nanjing War Crimes Tribunal cited the
Ordinance subsequent to the Hague Convention and the Geneva
Convention as a substantive legal basis for vindicating the defendant.
Third, the Criminal Law of the Army, Navy and Air Force was not
mentioned in the Tani Judgment, because the Ordinance excluded it on
the grounds that martial law was too harsh and severe. So if the Nanjing
War Crimes Tribunal insisted on applying it in the trials, almost all the
Japanese war criminals would have been sentenced to death, which was
contrary to the leading policy of leniency and pardon.*® It should be borne
in mind that, in convicting the accused of war crimes and crimes against
humanity, the Nanjing War Crimes Tribunal constantly relied on the
Hague Convention 1V and the 1929 Geneva Convention, to which China
had acceded on 12 June 1907%° and on 19 November 1935 respectively.

%5 Convention Respecting the Laws and Customs of War on Land, Hague, 4 September 1900,

see supra note 47.

Convention Relative to the Treatment of Prisoners of War, Geneva, see supra note 48.

" Fei Fei Li, Robert Sabella and David Liu, Nanking 1937: Memory and Healing, M.E.
Sharpe, New York, 2002, p. 55

Iris Chang, The Rape of Nanking: The Forgotten Holocaust of World War 11, Basic Books,
New York, 1997, p. 172.

Wang Jingsi, “Nanjing Shenpan Huigu” [Reflections on Nanjing Trial], in Journal of
Hunan Radio and Television University, 2011, no. 1, p. 35; Song, 2001, p. 46, see supra
note 27.

International Committee of the Red Cross, Treaties and States Parties to Such Treaties:
China.

Convention Relative to the Treatment of Prisoners of War, Geneva, see supra note 48.
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29.6. War Crimes Trials Under the People’s Republic of China

After the war crimes trials from 1946 to 1947, the ROC government
planned to send the Japanese war criminals who were sentenced to fixed-
term or life imprisonment back to Japan to serve their sentences.
However, given that China had no military presence in Japan, the ROC
government was in no position to supervise these war criminals overseas.
Hence, the prisoners were all detained in the War Criminal Prison of the
Ministry of National Defence in China. After its defeat and retreat in the
Civil War, the ROC government repatriated these war criminals to Japan
in February 1949, who were then subjected to the control of the US forces
stationed in Japan and the Japanese government.®?

Between June and July 1956, the PRC Supreme People’s Court
established two Special Military Tribunals in Shenyang and Taiyuan.
Forty-five Japanese war criminals were prosecuted for supporting the war
of aggression and violating international law and humanitarian
principles. ® The trials were conducted by the relatively new PRC
government. But the Chinese Communist Party’s position in trying and
punishing Japanese war criminals went back more than ten years to the
end of the Second World War.

On 14 September 1945 Jiefang Daily released an editorial entitled
“Punishing War Criminals Severely” (“Yancheng Zhanzheng Zuifan”),
stating that “it [war crimes trials] is not for revenge, but for justice and
long-lasting peace in the future”.%* According to the editorial, the war
criminals fell into three groups: first, the military commanders who
waged the war of aggression and executed the policy of aggression;
second, the conspirators and accomplices of the war; and third, the active
supporters and participants of the Japanese Army headquarters. “Those
who violated the law and customs of war and crimes against humanity,
such as massacre, torture of hostages, Killing, enslavement, assault of

62 Sui Shuying, “20 Shiji Wushi Niandai Zhongguo Dui Riben Zhanfan De Shenpan Yu
Shifang” [On the Trial and Release of the Japanese War Criminals by the Chinese
Government in the 1950s], in Journal of Yantai University (Philosophy and Social Science
Edition), 2006, vol. 19, no. 4, pp. 459-61.

8 Liu, 2012, p. 355, see supra note 51.

8 Zhao Shemin and Meng Guoxiang, “Zhonggong Shenpan Riben Zhanfan Gongzuo

Shuping” [Comments on the PRC Trials of the Japanese War Criminals], in Social Science
in Nanjing, 2009, vol. 8, p. 96.
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civilians, pillage, destruction of private and public properties, shall be

punished by criminal law, regardless of their status”.®

The 1,062 Japanese war criminals subject to the 1956 trials came
from two different battlefields. One group of 969 war criminals was
captured by the Soviet Union in northeast China in 1945 at the end of the
war and transferred to China in July 1950. This group of prisoners was
held in Fushun and tried in Shenyang. The other group of 140 was
captured by the ROC government. They were imprisoned and later tried
in Taiyuan. Forty-six prisoners died because of illness during their
detention.®®

29.6.1. Legitimacy of the PRC War Crimes Trials

After the proclamation of the People’s Republic on 1 October 1949, the
PRC government has been the sole legitimate representative of China ever
since. Under the principle of succession of government in international
law, the PRC government had the authority to exercise jurisdiction over
Japanese war criminals, especially for those who joined the Army of YAN
Xishan after the Second World War®” and participated in the Civil War
against the PRC regime.®® Many observers commented that the ROC war
crimes trials did not fully respect the will and expectations of the Chinese
people, particularly in the case of Okamura Yasuji.®® Hence, the PRC
government might be able to enhance its legitimacy with the Chinese
people by bringing the unpunished Japanese war criminals to justice. In
order to align the war crimes trials with international law and customs, as
well as take the basic conditions of China into consideration, the PRC
government invited Dr. Mei Ju-ao, who previously served as the Chinese

& Ibid., p. 97.
8 Chen, 2009, p. 452, see supra note 1; Sui, 2006, p. 460, see supra note 62.

7 yan Xishan was a Chinese warlord who served in the government of the Republic of
China and effectively controlled the province of Shanxi from 1911 to 1949. After the
Second World War, Yan’s troops, including thousands of former Japanese troops, held out
against the Communists during the Chinese Civil War for four years. His forces held out
until April 1949, after the Nationalist government had lost control of northern China,
allowing the PLA to encircle and besiege his forces.

Long and Sun, 2009, p. 10, see supra note 14.

Wang Heli, Zhang Jia’an and Zhao Xinwen, “Tebie Junshi Fating zai Shenyang Shenpan
Riben Zhanfan Shimo” [The Special Military Tribunal’s Trials of Japanese War Criminals
in Shenyang], in Jianghuai Culture-History, 2001, vol. 1, p. 19.
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Judge at the IMTFE, as consultant in preparation of the war crimes
trials.”

On 25 April 1956 the Standing Committee of the National People’s
Congress passed the Decision on How to Deal with Japanese War
Criminals in Japan’s Invasion of China (‘War Criminals Decision’),
which was regarded as the authoritative legal basis for conducting the
entire war crimes trials. Pursuant to the War Criminals Decision, the
Supreme People’s Procuratorate decided not to impose charges on two
groups of Japanese war criminals totalling 335 and 328 in number
respectively.”* With the assistance of the Red Cross Society of China,
these detainees were repatriated to Japan in June and July 1956."

On 9 June 1946 the Special Military Tribunal of the Supreme
People’s Court heard the first case in Shenyang. The reason that the
location was transferred from Fushun, where the Japanese prisoners had
been detained, to Shenyang was that Japan had planned and carried out the
Mukden Incident in 1931 in Shenyang, which was considered as the start of
the Anti-Japanese War of China. On 12 June the other Special Military
Tribunal of the Supreme People’s Court began to work in Taiyuan.”

29.6.2. Applicable Law in the PRC War Crimes Trials

In contrast to the ROC war crimes trials, the PRC government did not
specifically enact any legislation to lay down the normative foundations
for trying war criminals. Instead, the only instrument having legal
character was the War Criminals Decision adopted at the 34th Meeting of
the Standing Committee of the National People’s Congress, promulgated

™ Jin Hengwei, “Cong Erzhan hou Shenpan Guoji Zhanfan zhong Tanxi Xinzhongguo

Zhengfu Shenpan Riben Zhanfan de Tedian” [The Characteristics of the PRC Trials
against Japanese War Criminals: From the Perspective of Post-war Trials], in Education
for Chinese After-School, 2011, vol. 1, p. 21.

Wang Zhanping (ed.), Zhengyi de Shenpan —Zuigao Renmin Fayuan Tebie Junshi Fating
Shenpan Riben Zhanfan Jishi [Just Trials: Japanese War Crimes Trials by the Special
Military Tribunals of the Supreme People’s Court], The People’s Court Press, 1991, pp.
763-67.

2 hid., pp. 760-70.

8 Zhao and Meng, 2009, p. 67, see supra note 64.
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by Order of the President of the People’s Republic of China on 25
December 1956, and effective immediately.™

The War Criminal Decision stated:

The detained Japanese war criminals committed various
crimes against the Chinese people, publicly violating
international law and the principle of humanity, and inflicted
great pain and suffering on the Chinese people during the
invasion of Japan. Judging by the crimes they committed,
they deserved severe punishment. Yet, whereas current
situations and changes have taken place over the past decade
after Japan’s surrender; whereas the friendly relations
between the peoples of China and Japan have developed;
whereas the majority of Japanese war criminals have realised
their guilt, the Standing Committee decided to adopt a
lenient policy to deal with this issue.”

The principles and regulations were illustrated as follows:

1) For the war criminals who were lower-ranked or
showed repentance and expressed regret for the crimes
committed, they may be treated with leniency and be
exempted from prosecution; for those who committed
serious crimes, they shall be charged magnanimously
according to the nature of the crimes and their
behaviour in detention; for those who committed other
crimes in the territory of China after the surrender of
Japan, they shall be given a combined punishment for
the crimes committed;

2) The Trials against the Japanese war criminals shall be
conducted by Special Military Tribunals organised by
the Supreme People’s Court;

3) The language and the documents used in the Special
Military Tribunals shall be translated into the language
understood by the defendants;

4)  The defendant can conduct his own defence, or employ
lawyers registered in the PRC judicial authority to

™ Standing Committee of the National People’s Congress, “The Decision on How to Deal

with Japanese War Criminals in Japan’s Invasion of China” (“Decision”), in Wang, Zhang
and Zhao, 1991, p. 1, see supra note 69.

s bid., p. 2.

FICHL Publication Series No. 21 (2014) — page 290



The Forgotten Legacy: China’s Post-Second World War
Trials of Japanese War Criminals, 1946-1956

defend on his behalf. If necessary, the Special Military
Tribunal can assign a lawyer to the defendants;

5) The Judgment of the Special Military Tribunal is final
and binding;
6) If the convicted war criminals behave well in serving
their sentences, they may be given early release.”
It is clearly articulated in Article 1 of the War Criminals Decision that
war criminals with different status and behaviour would be differentiated
and treated in a generally lenient manner under the guidance of a
magnanimous policy. Unlike the ROC War Crimes Procedure or the War
Crimes Ordinance, which precluded any application of mitigating factors
under the Criminal Code of Republic of China, the PRC War Criminals
Decision plainly incorporated a lenient policy into the sentencing of the
accused. In terms of the applicable law, the War Criminals Decision
remained silent.

29.7. International Law and Judgments of the PRC War Crimes
Trials

The PRC war crimes trials consisted of four trials in total: the case of
Takebe Rokuzo and 27 others in Shenyang, the case of Suzuki Keiku and
seven others in Shenyang, the case of Jono Hiroshi and other seven
Japanese war criminals, and the case of Tominaga Juntars. The term “in
violation of rules of international law and the principle of humanity” was
cited repeatedly in the reasoning of each of the Judgments. Does this
therefore mean that international law was a legal source of the PRC war
crimes trials?

29.7.1. The War Criminal Trials in Shenyang: The Cases of Takebe
Rokuzo, Furumi Tadayuki, Saito Yoshio and Miyake Hideya

In the Shenyang Special Military Tribunal, 36 Japanese war criminals
were charged with war crimes in two separate cases, in which several
defendants were jointly prosecuted. The first defendant, Takebe, was a
Home Ministry bureaucrat in the Japanese government and the Director of

® Ipid.
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the General Affairs Agency in Manchukuo from 1940 to 1945.7" The
Special Military Tribunal confirmed:

During the invasion of the Japanese imperialist, the
defendant committed crimes by furthering the aggressive
policy of the Japanese Government, supporting the war of
invasion waged by Japan against China, manipulating the
puppet government of Manchukuo so as to undermine the
sovereignty of China in violation of rules of international
law and the principle of humanity; orchestrating,
determining and carrying out a series of policies to suppress,
enslave, poison civilians; forced labour and military service,
pillage in northeast China; and enforcing the “exploration
and immigration” policy so as to seize the farm land.”

The second defendant was Furumi, who served as section chief of
the Accounting Division and deputy head of the General Affairs Agency
of the puppet Manchukuo state council.” The Special Military Tribunal
found that during the period of the Japanese invasion of China, Furumi
committed crimes by

furthering the aggressive policy of the Japanese government,
supporting the war of invasion against China, participating
in manipulation of the puppet government of Manchukuo so
as to undermine the sovereignty of China in violation of the
rules of international law and the principle of humanity;
formulating and enforcing a series of policies for plundering
China of its wealth, enslaving, poisoning and suppressing
Chinese people; and implementing the “exploration and
immigration” policy so as to forcibly occupy the farm land
in northeast China”.%°

Third came Saito, who during the period of Japan’s invasion
between 1935 and 1945, served as the director of the gendarme command
of Japanese Kwantung Army, chief of the public security section, senior

" Chalmers Johnson, MITI and the Japanese Miracle: The Growth of Industrial Policy,

1925-1975, Stanford University Press, Stanford, 1982, p. 138.

8 bid., p. 325.

™ China Fushun War Criminals Management Centre, Riben Zhanfan De Zaisheng Zhidi:
Zhongguo Fushun Zhanfan Guanli Suo [Place of New Life of Japanese War Criminals:
China Fushun War Criminals Management Centre], China Intercontinental Press, 2005
(“Place of New Life”), p. 26.

8 \Wang, 1991, p. 327, see supra note 71.
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minister, chief of the police section and major general-director of the
puppet Manchukuo gendarme training division.®! The Special Military
Tribunal held that he was criminally responsible for “committing crimes
of carrying out the aggressive policies of Japanese government,
supporting the war of invasion waged by Japan against China in violation
of rules of international law and principle of humanity; formulating,
determining and implementing policies and measures of suppressing the
Chinese people; and directing arrest, interrogation, and massacre of the

Chinese people”.®?

With regard to the fourth defendant Miyake, who used to serve as
chief of Rehe Police Section of Manchukuo, and director of Fengtian
Provision Policy Department,®® the Special Military Tribunal considered
that he was guilty of “violating rules of international law and the principle
of humanity by carrying out a series of policies of suppressing Chinese
people, forced labour and plundering food; and directing arrest,

interrogation and wilful killing of civilians”.%*

From the above Judgments, it can be concluded that the Special
Military Tribunal convicted the defendants of the crimes in very general
terms, lacking the more specific characterisation of crimes as the IMTFE
and the ROC military tribunals had. In the context of the Judgments, the
PRC Special Military Tribunals chose not to indicate by name any of the
crimes established in international law at that time, such as crimes against
peace, war crime or crime against humanity. But it seemed not to reject
them either. For instance, the titles of the indictments read as follows:
“The Indictment of the Supreme People’s Procuratorate of the People’s
Republic of China against Takebe Rokuzo and others 27 war criminals
concerning war crimes”,® “The Indictment of the Supreme People’s
Procuratorate of the People’s Republic of China against Jono Hiroshi and
others seven war criminals concerning war crimes and crime of
counterrevolution”, ® and “The Indictment of the Supreme People’s
Procuratorate of the People’s Republic of China against Tominaga

8 Pplace of New Life, p. 18, see supra note 79.

Wang, 1991, p. 329, see supra note 71.
Place of New Life, p. 22, see supra note 79.
Wang, 1991, p. 331, see supra note 71.

% Ibid., p. 15 (emphasis added).

8 bid., p. 515 (emphasis added).
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Juntard concerning war crime and crime of espionage”.®” While “crime of
counterrevolution” and “crime of espionage” amount to national criminal
law, the term “war crimes”, however, definitely subscribes to
international criminal law. In so doing, the PRC authority appeared to
adopt the incorporation of international law into the war crimes trials in a
subtle manner, while at the same time keeping some distance from
publicly applying specific treaties or customs of international law as the
ROC war crimes trials had done.

29.7.2. The War Criminal Trials in Taiyuan: The Case of Tominaga
Juntaro

Similar to the Shenyang war crimes trials, the Taiyuan Special Military
Tribunal was established for trying the Japanese war criminals captured in
Shanxi Province. During the period of Japan’s occupation of China,
Tominaga Juntard served as the second section chief of the Police
Department of the Railway Administration, secretary-general of the
Intelligence Department of the North China Transportation Company
controlled by Japan and the puppet Manchukuo government, and Vice
Captain of Peiping Radio Station of the ROC Ministry of National
Defence after the surrender of Japan at the end of the war.®® He was the
last Japanese war criminal tried in China.®

The PRC Supreme People’s Procuratorate charged Tominaga with
war crimes and the crime of espionage during the Anti-Japanese War and
after. The Special Military Tribunal concluded that during the period of
the invasion of the Japanese Imperialists, the defendant

indeed violated rules of international law and the principle of
humanity. He shall bear criminal responsibility for
implementing the aggressive policy of the Japanese
Imperialists; participating in planning, determining and
carrying out a series of spy and espionage activities;
establishing and expanding police and organisations of
spying and espionage; establishing the puppet government;
stealing and spying on the intelligence of China; and

8 Ibid., p. 683 (emphasis added).
% Ibid.

8 Lin Xiaoguang, “Zhongguo Gongchandang Dui Qinhua Riben Zhanfan de Shenpan Chuli
he Gaizao” [The CCP War Crimes Trials and Rehabilitation of Japanese War Criminals],
in Party History Research and Teaching, 2004, no. 4, p. 32.
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suppressing, enslaving, arresting, torturing and Kkilling

Chinese people.
Furthermore, “after the surrender of Japan, the defendant committed
crimes by conspiring to revive Japanese Imperialism in China, colluding
with Hanjian [traitor to China] and spies, actively directed his agents to
steal intelligence of the liberated areas and hence undermining the
liberation of Chinese people”. Consequently, the Special Military
Tribunal accorded to the spirit of Articles 1(2) and (3) of the War
Criminals Decision, and Article 7(3) of Regulations of the People’s
Republic of China on Punishing Reactionaries, convicting Tominaga of
the crimes.”

Although the Special Military Tribunal invoked laws in the
Tominaga Judgment, it nonetheless did not refer to international law
specifically. But it should be underlined that this was the only Judgment
that listed the applicable law amongst all the PRC war crimes trials in 1956.

29.7.3. Implications of Applying International Law

Examining all the above cases, it is beyond doubt that the PRC war
crimes trials adopted international law in prosecuting and processing the
Japanese war criminals. The most vital evidence was that the Special
Military Tribunals constantly and continuously relied on the terms like
““violating” or ‘in violation of” rules of international law and the principle
of humanity” as the only legal standard to assess the crimes committed.
Such expressions were identical to the language of the War Criminals
Decision.*

Interestingly, the allocation of “‘violating’ or ‘in violation of” rules
of international law and the principle of humanity” appeared not to be
fixed. For example, in the Takebe Judgment it was placed after the
descriptions of the offence of furthering the Japanese policy of aggression
and jeopardising the sovereignty of China, and before those of
participating in suppressing, enslaving, torturing and killing Chinese
people. °* However, in the Miyake Judgment, the Special Military
Tribunal primarily pointed out that “the defendant violated rules of

9 Wang, 1991, p. 732, see supra note 71.
% Decision, in Wang, Zhang and Zhao, 1991, p. 1, see supra note 74.
92 \Wang, 1991, p. 325, see supra note 71.

FICHL Publication Series No. 21 (2014) — page 295



Historical Origins of International Criminal Law: Volume 2

international law and the principle of humanity” and then turned to
describe the offences such as furthering Japanese policies of suppressing
people, forced labour, torture and killing civilians.*®

The reason for this distinction between the two Judgments is not the
charges for which the war criminals were prosecuted but the actual crimes
they committed. From the criminal offence descriptions of the Takebe
case, it is not difficult to include “furthering the Japanese policy of
aggression and jeopardising the sovereignty of China” in crimes against
peace, while “participating in suppressing, enslaving, torturing and killing
Chinese people” usually falls into the scope of war crimes or crimes
against humanity.** And the phrase “in violation of rules of international
law and the principle of humanity” was just allocated in between. By
contrast, since Miyake had been convicted of the offences analogous to
war crimes and crimes against humanity without any charges of crimes
against peace, the expression of “violation of international law and the
principle of humanity” went prior to the offence description. This pattern
has been demonstrated by other PRC war crimes trials, such as the case of
Suzuki and others® and the case of Hiroshi Kino and others, and the case
of Tominaga Juntaro®.

29.8. Remarks on Chinese War Crimes Trials, 1946-1956

When people look back and review the Chinese war crimes trials after the
Second World War, they usually put weight on the policy of magnanimity

% Ibid., p. 331, see supra note 72.

% According to Article 5 of the IMTFE Charter, “crimes against peace” refer to “the
planning, preparation, initiation or waging of a declared or undeclared war of aggression,
or a war in violation of international law, treaties, agreements or assurances, or
participation in a common plan or conspiracy for the accomplishment of any of the
foregoing”; “war crimes” refer to “violation of the laws or customs of war”, and “crimes
against humanity” refer to “murder, extermination, enslavement, deportation, and other
inhumane acts committed against any civilian population, before or during the war, or
persecutions on political or racial grounds in execution of or in connection with any crime
within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of
the country where perpetrated. Leaders, organizers, instigators and accomplices
participating in the formulation or execution of a common plan or conspiracy to commit
any of the foregoing crimes are responsible for all acts performed by any person in
execution of such plan”.

% Wang, 1991, pp. 495-506, see supra note 71.
% bid., pp. 663-76, 732-34.
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adopted by both the ROC and the PRC governments in relation to internal
and foreign affairs.” The interplay and interrelationship between Chinese
war crimes trials and international law are rarely mentioned.

29.8.1. Contributions of Chinese War Crime Trials to International
Law

29.8.1.1. The ROC War Crimes Trials: Chinese State Practice of
International Criminal Law and International
Humanitarian Law

Concerning the pre-1949 war crimes trials, the ROC government
conducted and organised a series of steps for preparing the trials:
initiating comprehensive investigations, collecting evidence on a large
scale, extraditing Japanese war criminals from other states, enacting
specific legislation as the applicable law, and finally establishing war
crimes military tribunals. The preparatory work of the ROC trials
followed the mode of establishing the Nuremberg IMT and the IMTFE.%

The enactment of the War Crimes Trial Procedure, Detailed Rules
and the later War Crimes Trial Ordinance marked the means for China to
incorporate, or at least try to incorporate, international law into municipal
legislation and judicial decisions. Considering that the Charter of the
Nuremberg IMT®® and the Charter of the IMTFE were issued and released
on 8 August 1945 and 19 January 1946, the ROC authorities adopted the
conception of the classifications of crimes enshrined in these Charters,
namely crimes against peace, war crimes and crimes against humanity. %

Furthermore, the ROC war crimes military tribunals relied on
international law, especially international treaties and conventions to

9 Adam Cathcart and Patricia Nash, “War Criminals and the Road to Sino-Japanese

Normalization: Zhou Enlai and the Shenyang Trials, 1954-1956”, in Twentieth-Century
China, vol. 34, no. 2, 2008, pp. 89-93.

Zhao Lang, Liao Xiaoging and Zhang Qiang, “Shenyang Shenpan Yu Niulunbao Dongjing,
Nanjing Shenpan Bijiao Yanjiu” [A Comparative Study of the Trial in Shenyang and the
Trials in Nuremberg, Tokyo and Nanjing], in Journal of Liaoning University (Philosophy
and Social Science), vol. 37, no. 6, 2009, p. 65.

Agreement for the Prosecution and Punishment of the Major War Criminals of the
European Axis, and Charter of the International Military Tribunal, London, 8 August 1945
(http://www.legal-tools.org/en/go-to-database/record/844f64/).

Qin, see supra note 22, pp. 408-15.
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which China had acceded, like the Nine-Power Treaty, the Paris Pact, the
Hague Convention IV and the Geneva Convention Ill, to convict the
accused. The application of these international legal sources even took
precedence over that of Chinese domestic law like the ROC Criminal
Code and the Criminal Procedural Law. In addition, the military tribunals
contemplated crimes and criminal responsibility as separate issues, and
confirmed several grounds that could not exempt the accused from
criminal responsibility, for instance, superior orders or the execution of a
state’s policy.*™

29.8.1.2. PRC War Crimes Trials: China’s Consistent Attitude
Towards International Law

Turning to the post-1949 war crimes trials held by the PRC government, a
major factor was the limited judicial resources that the PRC government
had at its disposal in 1956, when the national legal system and legislation
were incomplete, and no criminal code or criminal procedural law were
available for application. Under these circumstances, the PRC authority
passed the War Criminals Decision to set forth the principles and general
procedures for the war crimes trials.

In the War Criminals Decision, the most significant part relating to
international law was that the Standing Committee of the National
People’s Congress deemed that the offences perpetrated by the Japanese
war criminals “violated rules of international law and the principle of
humanity”. Despite the fact that no applicable law relating to international
treaties or customs was invoked, it set up a basic standard to evaluate and
assess the Japanese war criminals’ acts in trials and had served as the
applicable law in the final judgments. As Mei Ju-ao commented, though
the outcome of the PRC war crimes trials displayed the policy of
magnanimity of the PRC government,

the judgments for the Japanese war criminals were solemn
and just. Every piece of evidence had been gone through by
careful investigation and inquiries, collaborating with each
other. The defendants had access to a fair trial, including the
right to defence. The procedure of the PRC war crimes trials
was consistent with international customs and rules of

101 Trial of Takashi Sakai, p. 4, see supra note 42.
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international law. It reflected the spirit of humanity as well
as the demand of justice.’?

Taking into account the isolation of the PRC government by the
international community in the 1950s, it may be a little bit surprising that
the PRC Standing Committee of the National People’s Congress and the
Special Military Tribunals put much weight on determining whether the
Japanese war criminals violated rules of international law and the
principle of humanity. It can explain why there was no explicit reference
to any existing international treaties or convention, even though the pre-
1949 war crimes trials had already put the Hague Convention IV and the
Geneva Convention Il into practice. Nevertheless, from the title and
context of the indictments and the judgments, the PRC war crimes trials
actually acknowledged the three-type classification and identification of
crimes established in the Nuremberg Charter, Charter of the IMTFE and
the ROC War Crimes Ordinance. In this regard, the post-1949 trials
presented China’s consistent attitude towards international law
concerning war criminals.

29.9. The Forgotten Legacy of the Chinese War Crimes Trials

The reasons for the Chinese war crimes trials being neglected or
overlooked are complex. The pre-1949 ROC trials were, on the one hand,
conducted in parallel to the Tokyo Trial and other national war crimes
trials. Given that national trials were designated to deal with Class B and
C crimes, they could be easily overshadowed by the international
tribunals that tackled Class A war criminals from the scale of the crimes
to the impact of the final judgments. On the other hand, the ROC trials did
not have enough time to be introduced to the world due to the outbreak of
the Chinese Civil War and thus lost an opportunity to enhance China’s
influence on the international stage.’®

The PRC government also seemed to overlook the significant
meaning of the ROC trials in enhancing the position of China in
international affairs. Apart from ideological issues and mutual hostility, it
is believed that the legacy of the ROC war crimes trials had been
contaminated by the acquittal of Okamura, the commander-in-chief of the
China Expeditionary Army of Japan. He was released and immediately

102 Renmin Ribao [People's Daily], 23 June 1956, in Wang, 1991, see supra note 71, p. 756.
103 50ng, 2001, p. 47, see supra note 27.
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protected by the personal order of Chiang Kai-shek, and later retained as a
senior military adviser to the ROC government in Chinese Civil War.'%*

According to a telegram sent by the ROC Ministry of National
Defence to the war crimes military tribunals on 1 July 1947, “the
objective and purpose of punishing the war criminals is to maintain
humanity and justice, and to guarantee the dignity of international
humanitarian law, rather than revenge”.'®® Admittedly, the ROC war
crimes trials essentially punished the major Japanese war criminals and
applied both international and domestic law rigidly in trials. For the first
time since 1840, the Chinese government had the ability to independently
and justly try and punish the Japanese war criminals who had caused
atrocities and tremendous suffering to the Chinese people under
international law.'® More importantly, these Chinese trials echoed and
corresponded to the development of international criminal law at that
time, particularly in confirming the laws and customs of war, crimes
against peace, war crimes, crimes against humanity, and individual and
command criminal responsibility.

Acknowledging rules of international law and the principle of
humanity, the post-1949 trials marked the complete end of the Second
World War,'%" and achieved an impossible mission: all the Japanese war
criminals confessed and pleaded guilty without any objection. No precedent
had ever taken place at the international or domestic level.!® In the end,
regardless of political concerns, the Chinese war crimes trials from 1946 to
1956 no doubt constituted state practices in consolidating the development
of international humanitarian law and international criminal law. They
showed China’s respect for the principle of humanity and consistent
attitude towards international law as an active participant; and eventually
they served the ultimate objectives of international peace and justice.

104 Zhao Lang et al., 2009, p. 65, see supra note 98.

Yan Haijian, “Guomin Zhengfu dui Nanjing Datusha An Shenpan de Shehui Yingxiang
Lunxi” [On the Social Effect of the Nanking Massacre Trials by the National
Government], in Fujian Tribune (The Humanities and Social Sciences), 2011, vol. 4, p.
112.

Jing Shenghong, “Lun Nanjing Shenpan Zhanfan Junshi Fating Dui Nanjing Da Tusha De
Shenpan” [On the Trial of Nanjing Massacre Conducted by Nanjing War Crimes
Tribunal], in Social Science in Nanjing, 2013, vol. 6, p. 150.

107 Zhao and Meng, 2009, p. 100, see supra note 64.

108 \Wang, Zhang and Zhao, 1991, p. 20, see supra note 69.
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Post-Second World War British Trials in
Singapore: Lost in Translation at the
Car Nicobar Spy Case

CHEAH Waui Ling”

30.1. Introduction

Nestled in the Bay of Bengal, the Andaman and Nicobar Islands have
long been celebrated by travellers and writers for their lush greenery and
idyllic beauty.* It has been said that these islands “glitter like emeralds”
and lie like a “broken pearl necklace” scattered across 780 kilometres of
the Indian Ocean.? During the heyday of European colonial rivalry, they
were coveted and courted by the Danes, French and British in turn, with
Britain outmanoeuvring the rest to secure its colonial grip over the islands
until India’s independence in 1947.° Today they are administratively
divided into the districts of Andaman and Nicobar with 36 of the 554
islands serving as home to various communities.” The islanders speak
various languages such as Bengali, Hindi, Nicobarese and Tamil, and

CHEAH Waui Ling is Assistant Professor at the National University of Singapore Faculty
of Law and Senior Adviser of the Forum for International Criminal and Humanitarian
Law. She was educated at National University of Singapore (LL.B., LL.M.), Harvard Law
School (LL.M.), European University Institute (Diploma in Human Rights Law, one of
two diplomas awarded), and Oxford University (D.Phil., ongoing). She is also a qualified
lawyer (called to the New York Bar) and served as a Legal Officer at Interpol’s General
Secretariat (Lyon) prior to entering academia. In 2011 she was a Visiting Professional at
the International Criminal Court. She thanks the entire HOICL editorial team, especially
Gareth Richards, as well as Kazushi Inoue, Hitomi Takemura and Makoto Seta for
Japanese language-related insights.

For a history of these islands, see generally, B.R. Tamta, Andaman and Nicobar Islands,
National Book Trust, New Delhi, 2000; Laxman Prasad Mathur, Kala Pani(l: History of
Andaman & Nicobar Islands with a Study of India’s Freedom Struggle, Eastern Book
Corporation, New Delhi, 1985; Philipp Zehmisch, “Freedom Fighters or Criminals?
Postcolonial Subjectivities in the Andaman Islands, South-East India”, in Kontur, 2011, no. 22.
Tamta, 2000, pp. 2-3, see supra note 1.

Ibid., p. 11; Tamta also explains that the British were reluctant to give up the Andaman
and Nicobar Islands due to its strategic location. Ibid., p. 79; Mathur, 1985, pp. 226-33,
see supra note 1.

Tamta, 2000, p. 3, see supra note 1.
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practise a variety of religions including Hinduism, Bahai, Christianity and
animism.® In the Nicobar district the Nicobarese are the predominant
communal group.® Historically they have lived off the land by cultivating
coconuts and vegetables while engaging in the occasional act of piracy.’
Despite British colonial rule they continued to follow their own social and
political customs.® These were the self-sufficient and diverse peoples
whorrg the Japanese found when they arrived on the islands on 23 March
1942,

Japan’s Second World War occupation of the Andaman and
Nicobar Islands was a dark period in the islands’ history. Initially
Japanese military personnel treated the islanders well but their conduct
soon degenerated into brutality and chaos.’® As the islands came under
Allied attack and as food supplies ran low, the Japanese military started to
suspect the islanders of espionage and increasingly accused them of
theft.'* Japanese soldiers rounded up local people for questioning and
subjected them to torture, summary trials and execution. The Japanese
also organised the mass killings of “undesirables” who included women
and children. Many of those responsible for these atrocities would
subsequently be tried by the British military in Singapore after the Second
World War. Survivors travelled from these islands to Singapore to give
their testimony in court before Allied judges. The media reported on these
trials, and the words of trial participants were captured for posterity
through careful transcription and archival preservation. Yet, today, these
trials and these crimes receive little study or attention. The atrocities
committed by the Japanese in the Andaman and Nicobar Islands are less
well known compared to other war crimes such as the Burma—Siam Death
Railway, the Nanjing (Nanking) Massacre or Unit 731°’s medical
experiments.

This chapter hopes to rectify this situation by closely studying the
trial of Itzuki Toshio and others for crimes committed by the Japanese in

Ibid., pp. 123-27, 134.
Ibid., p. 130.

Ibid., pp. 130, 132.

Ibid., p. 144.

Ibid., p. 46.

10 Ibid., p. 47; Mathur, 1985, p. 247, see supra note 1.
1 Mathur, 1985, p. 249, 253, see supra note 1.
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Nicobar. > The main focus is on the communication problems
encountered by trial participants during the trial. The criminal trial is
increasingly viewed as today’s preferred response to wartime atrocities,
regardless of the crime’s location or the people involved. Christine
Schwdbel observes how the prosecution of international crimes has
become a “prioritisation”, with this “being prioritised over other possible
projects of humanitarianism”. * Debates focus on improving the
effectiveness of these trials but do not question their foundational
assumptions.** One such assumption of the Western adversarial trial is
that the prosecution and defence are operating on a level playing field,
both equally equipped to argue their respective positions at trial.*> The
criminal trial as conceived from a Western legal tradition assumes that the
accused is given a chance to publicly counter the case of the prosecution
and the unfavourable testimony of witnesses.'® The accused is to be a
participant rather than an “object of proceedings”.'” At the most basic
level this requires participants to share the same language or be supported

12 British Military Court for the Trial of War Criminals, Trial of Itzuki Toshio and others,
WO 235/834, 11-16, 18-29, 25 and 26 March 1946, National Archives, UK (‘TNA”)
(“Trial of Itzuki Toshio and others”). A microfilm and e-version of this case file may be
found at the Central Library of the National University of Singapore. As documents are
not arranged in order in the file so, in the interest of accuracy, this chapter makes reference
to the slide number of the microfilm or e-version. Text from the trial transcripts has been
quoted unchanged but for their formatting and visual arrangement. Only glaring spelling
errors by the transcriber have been corrected. | have followed the spelling of names used by
the transcriber. Key documents in United Kingdom v. Toshio Itzuki et al. may be found in the
ICC Legal Tools Database as follows: Charge Sheet (http://mmww.legal-tools.org/doc/d9acc4/),
Judgment (http://www.legal-tools.org/doc/9a3772/) and Judge Advocate General’s Report
(https:/ww.legal-tools.org/doc/f7elba/).

Christine E.J. Schwbel, “The Comfort of International Criminal Law”, in Law Critique,
2013, vol. 24, p. 172.

" Ipid., p. 170.

5 Writing about the common law adversarial trial in the American context, Kenneth Nunn
observes how the “common view” of the trial sees it as “a contest waged between two
opponents who have a roughly equal chance of convincing the fact finder that their version
of events is true”. Kenneth B. Nunn, “The Trial as Text: Allegory, Myth and Symbol in
the Adversarial Criminal Process — A Critique of the Role of the Public Defender and a
Proposal for Reform” in American Criminal Law Review, 1995, vol. 32, no. 3, p. 782.
Antony Duff, Lindsay Farmer, Sandra Marshall and Victor Tadros, “Introduction:
Towards a Normative Theory of the Criminal Trial”, in Antony Duff, Lindsay Farmer,
Sandra Marshall and Victor Tadros (eds.), The Trial on Trial Volume 1: Truth and Due
Process, Hart Publishing, Oxford, 2004, p. 2.

Y Ipid.
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by adequate interpretation and translation services. The case of Itzuki
Toshio and others demonstrates how participant expectations and judicial
fact-finding may be frustrated when trial participants speak a multitude of
languages. In this case these problems were further complicated by the
trial’s broader political context. The islands where these crimes were
committed played an important role in the independence strategies of
Indian nationalists who sided with the Japanese during the Second World
War to overthrow British colonial rule.!® For the British organisers of the
trial there must have been high political stakes in ensuring the trial’s
“success” regardless of the obvious communication problems plaguing it.

This chapter also attempts to give the reader an idea of how the trial
proceeded, how witnesses were called, the type of questions asked and the
answers given. This trial looks very different from present-day war crimes
trials. But like the trial of Itzuki Toshio and others, trials conducted in our
globalised world today often involve judges hearing defendants and
witnesses with different linguistic and cultural backgrounds. Researchers
working on domestic trials have been studying problems of
communication that arise in these multicultural contexts for quite some
time.® However, these problems have only received sustained attention of
late from researchers working in international criminal law and
transitional justice.”® This chapter thus hopes to add to the growing
scholarship on communication problems in war crimes trials by
demonstrating that these problems are not new. They were similarly
encountered in historical trials.

18 Tamta, 2000, p. 68, see supra note 1; Mathur, 1985, p. 249, see supra note 1.

For recent groundbreaking research conducted on war crimes prosecutions, see Nancy
Combs, Fact-Finding Without Facts: The Uncertain Evidentiary Foundations in
International Criminal Convictions, Cambridge University Press, Cambridge, 2010; Tim
Kelsall, Culture under Cross-Examination: International Justice and the Special Court for
Sierra Leone, Cambridge University Press, Cambridge, 2013.

Examples of the rich research done on domestic courts are: Virginia Benmaman, “Legal
Interpreting: An Emerging Professor”, in The Modern Language Journal, 1992, vol. 76,
no. 4, pp. 445-54; Elena M. de Jongh, “Foreign Language Interpreters in the Courtroom:
The Case for Linguistic and Cultural Proficiency” in The Modern Language Journal,
1991, vol. 75, no. 3, 285-95; Michael Cooke, “Understood by All Concerned?
Anglo/Aboriginal Legal Translation”, in Marshall Morris (ed.), Translation and the Law,
John Benjamins Publishing, Amsterdam, 1995, pp. 37-66.
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30.2. An Overview of the Crimes, Trial Proceedings and Trial
Participants

Like other trials conducted by the British individually after the Second
World War, the trial of Itzuki Toshio and others was conducted pursuant
to the Royal Warrant adopted by the British executive in 1945% and its
appended regulations? which referred to and incorporated British military
law and rules.?® Pursuant to this Royal Warrant, the British military
established military courts comprising not less than three officers to try
war crimes that were defined as “a violation of the laws and usages of war
committed during any war in which His Majesty has been or may be
engaged at any time since the 2nd September, 1939”.2* These courts were
authorised to sentence guilty individuals to death, life imprisonment,
imprisonment, confiscation or a fine.”> However, death sentences could
only be handed down with the agreement of all judges when the court
comprised three judges or with the concurrence of at least two-thirds
when the court comprised more than three judges.?® The findings and
sentences of these military courts had to be confirmed by a confirming
officer before they were considered valid, and any convicted accused
could petition the confirming officer against the court’s finding or
sentence within 14 days of the trial’s completion. %’

On 11 March 1946 Itzuki Toshio and others was heard before a
British military court convened in Singapore. % Sixteen Japanese
defendants were prosecuted for the torture, ill treatment, unjust trial and

2L War Office, Royal Warrant, 18 June 1945, Army Order 81 of 1945 (“Royal Warrant”)
(http://www.legal-tools.org/doc/386f77/).

War Office, Regulations for the Trial of War Criminals Attached to Royal Warrant, 18
June 1945, Army Order 81 of 1945 (“Regulations for the Trial of War Criminals”)
(http://www.legal-tools.org/doc/386f77/).

The British Military also passed Instruction No. 1 which set out trial procedure in greater
detail. Allied Land Forces South-East Asia, War Crimes Instruction No. 1, 2nd ed., WO
32/12197, 4 May 1946 (“ALFSEA Instruction”) (TNA). This instruction required the
convening officer to provide the accused and his counsel with an interpreter.

Regulation 1, Regulations for the Trial of War Criminals, see supra note 22.
Regulation 9, ibid.

% Ibid.

27 Regulations 10 and 11, Ibid.

% Trial of Itzuki Toshio and others, slide 00345, see supra note 12.
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subsequent execution of civilian residents on Car Nicobar.?® In summary,
the prosecution argued that on various dates in July and August 1945, the
accused had been involved in the arrest, trial and execution of numerous
civilians suspected of spying against the Japanese on Car Nicobar, an
island at the northern tip of the Nicobarese island chain. The Japanese had
believed that the spying efforts of these Nicobarese had facilitated the
Allied Powers’ sea bombardment of Japanese military positions in July
1945. Due to their geographic location, the islands were of great strategic
importance to both the British and the Japanese throughout the Second
World War.*® When the Japanese military first arrived on the islands they
told the islanders that Japan would liberate them from their British
colonial masters, most of whom had abandoned the islands at the news of
Japan’s impending invasion.®! During the war the Indian Independence
League, which fought on Japan’s side with the aim of securing India’s
independence from British rule, asked Japan to hand over the islands so
that they might be used as the League’s base for government. *2
Subsequently, Japan’s Minister of War Tgjo Hideki made a symbolic
announcement that the islands were to be handed over to the Indian
Independence League.® This explains why the British prioritised the
islands’ recapture during the Second World War and saw this as
fundamental to the restoration of British prestige.® Allied espionage
efforts and attacks on the islands caused the Japanese to turn their wrath
on numerous civilians who were accused of colluding with the Allies and
summarily executed. The trial of Itzuki Toshio and others dealt with some
of such crimes committed by the Japanese against local people on these
islands.

2 The names and ranks of the defendants were: Major General Itzuki Toshio, Lieutenant

Commander Ogura Keiji, Captain (Naval) Ueda Mytsharu, Lieutenant Colonel Sakagami
Shigero, Lieutenant Colonel Saito Kaizo, Captain Sumi Toyosaburu, Captain Muneyuki
Yasuo, Warrant Officer Kita Tomio, Petty Officer Arai Mitsui, Sergeant Major Matsuoka
Hachiroemon, Lance Corporal Torii Kazuo, Lance Corporal Nakazawa Tanakichi, Private
Kimura Hisao, Private Ono Minoru, Interpreter Ushida Masahiro and Interpreter Yasuda
Munehara.

Tamta, 2000, p. 45, see supra note 1.

31 Ibid.; Mathur, 1985, p. 246, see supra note 1.

%2 Tamta, 2000, p. 68, see supra note 1.

Mathur, 1985, p. 249, see supra note 1.

% bid., p. 70.
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The highest-ranking accused in Itzuki Toshio and others held the
rank of Major General and the lowest-ranking accused held the rank of
Private. Two of the accused had served as interpreters. The presiding
judge, Lieutenant Colonel L.G. Coleman, was a solicitor and from the
Department of the Judge Advocate General in India.*® The other two
members of the court were Major W.M. Gray and Captain R.D. Kohli.*®
The former was from the Scottish Rifles and the latter was a member of
the 2nd Punjab Regiment.®” The prosecutor, Captain L.B. Stephen, was a
law student from the Gordon Highlanders.®® All 16 of the Japanese
accused were defended by two Japanese defence counsel: Nakazono and
Toda, who were judges of the High Court in Japan.*

The trial featured four charges. The first charge alleged that
between 1 July 1945 and 31 August 1945 the defendants had been
“concerned in the torture and other illtreatment” of civilian residents
resulting in the death of six civilians.*> The second charge alleged that on
28 July 1945 Major General Itzuki Toshio and Captain Ueda Mytsaharu
had been “concerned together in the unjust trial and judgment of civilian
residents” which led to 49 civilians being condemned to death and
executed.** The third charge stated that on 6 August 1945 Itzuki and
Lieutenant Colonel Sakagami Shigero had been involved in another
unjust trial leading to the sentencing and execution of 22 civilian
residents.** The fourth charge accused Itzuki and Sakagami of being
involved on 12 August 1945 in yet another unjust trial that led to the
execution of 12 victims.*® As a poignant aside, it should be noted that just
two days after the 12 August 1945 killings, Japan would unconditionally
surrender to the Allied Powers.** However, the British only arrived on
the Andaman and Nicobar Islands on 8 October 1945, and it was only on

% Trial of Itzuki Toshio and others, slide 00371, see supra note 12.
% Ihid.

3T bid.

® Ihid.

¥ hid.

0 bid., slide 00368.

1 bid.

2 hid.

8 bid., slide 00369.

4 Mathur, 1985, p. 253, see supra note 1.
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9 October 1945 that the formal surrender ceremony took place on these
islands.*

The entire trial lasted for 14 days from 11 to 26 March 1946. At the
end of the trial, six of the accused were sentenced to death and executed
on 3 May 1946 and 23 May 1946. The rest were sentenced to
imprisonment terms ranging from three years to 15 years. *’ The
prosecution called nine individuals to give evidence, eight of whom were
Nicobarese witnesses from Car Nicobar. Most did not have high levels of
education.”® The defence called 20 persons to testify, 18 of whom were
Japanese and two of whom were British military personnel. Like other
Singapore trials, courtroom interpretation was provided on a consecutive
basis. Interpretation was at times given in indirect rather than direct
speech.

30.3. The Trial Begins: The Prosecution’s Case

The military trial of Itzuki Toshio and others began in Singapore at 10 a.m.
on Monday 11 March 1946.%° The presiding judge read out the order
convening the court and swore in the members of the court, interpreters
and shorthand writers. The charges were then read out to the accused
persons who were asked how they would like to plead. Each of the
accused entered a plea of not guilty.>®
The prosecutor then delivered his opening address before the court.
Immediately after that, Japanese defence counsel raised some concerns he
had with interpretation:
By the defence counsel:
Before calling the witness | should like to ask one thing
of the Court.

When question is put to the witness, Sir, | should like to
have the answer to that question translated into Japanese
before the next question comes.

% Ibid., p. 255.

% Trial of Itzuki Toshio and others, slide 00569I, see supra note 12.

" Ibid., 00569.

8 Based on trial transcripts, when witnesses were asked their occupation, they stated that
they were involved in “cultivation”.

Trial of Itzuki Toshio and others, slide 00371, see supra note 12.

*® Ipid., slide 00372.
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By the court:
That is the old story all over again. Mr. Nakazano has the
advantage of a Japanese Interpreter, and it should be his
duty to do just the very thing — to translate everything put
to the witness and every answer. Ask Mr. Nakazano
whether this is done or not?
The Defence Counsel says that while the answer is being
trans